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Memorandum 2009-17

Statutory Clarification and Simplification of CID Law (Status Report)

In 2007, the Commission finalized a recommendation on Statutory Clarification
and Simplification of CID Law (Dec. 2007). The purpose of the recommendation
was to restate and reorganize existing common interest development (“CID”)
law so that it would be easier to understand and use. Some minor substantive
improvements were included in the recommendation, but the Commission
decided early on to exclude any substantive reform that would draw significant
opposition to the proposal. Such reforms were noted for possible future study.

In 2008, Assembly Bill 1921 (Saldafia) was introduced to effectuate the
Commission’s recommendation. The bill drew numerous comments from
interest groups, and a handful of minor amendments were made. Most of the
amendments reversed substantive reforms that the Commission had believed to
be noncontroversial, but that turned out to be controversial once the bill was in
print.

As amended, the bill passed the Assembly. However, the process of
analyzing and responding to comments in the Assembly was very time
consuming. As a result, when the bill reached the Senate there was little time left
to analyze and vote on the very large bill. That timing problem was compounded
by a lengthy and strongly worded opposition letter submitted to the Senate by an
ad hoc group of 25 attorneys whose practice involves CIDs.

Due to those complications, it was not feasible to proceed with the bill in the
Senate. It was withdrawn from consideration.

On August 4, 2008, Commissioner Edmund Regalia and Executive Secretary
Brian Hebert met with eight representatives of the ad hoc group. The purpose of
the meeting was to discuss how the ad hoc group and the Commission could
work together to identify and address the group’s concerns about the proposed
law.

It was agreed that a working group would be formed under the auspices of
the State Bar Real Property Law Section (the “Working Group”). The Working
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Group would review the Commission’s recommendation, as expressed in the
amended version of AB 1921, and offer constructive criticism. Originally, it was
hoped that the Committee’s work would be completed by the end of 2008. That
goal was not met. The Working Group then predicted completion of their work
by March 31, 2009. See Minutes (Feb. 2009), p. 3.

The staff has just received a preliminary report from the Working Group. It is
attached. See Exhibit p. 14.

A letter from Jim Anderson of Laguna Hills, commenting generally on the
Commission’s efforts to revise CID law, is also attached. See Exhibit p. 1.

There is not sufficient time remaining before the Commission’s April meeting
to analyze either submission in this memorandum. The staff intends to discuss

the status of this project orally at the meeting.

Respectfully submitted,

Brian Hebert
Executive Secretary



permitted and prohibited property use restrictions.

. Proposed revisions and clarification of association annual financial reporting
requirements,
° Proposed revisions and consolidation of other annual or periodic document

preparation and disclosure requirements for associations.

. Proposed revisions and consolidation of member and developer dispute resolution
procedures (internal dispute resolution, alternative dispute resolution, and Calderon claims).

° Proposed amendments and consolidation of the Act’s provisions relating to the
imposition and collection of assessments.

These specific revision projects were then consolidated by the Working Group into a
foundation draft document that is grounded in the text and general organization of the current
Act. This consolidation has been pursued by the Group in a fashion similar to the practice
followed by the American Law Institute, by appointing one of the Group’s members as the
Working Group's "recorder," with the job of collating the work and comments of the other
Working Group members and examining those drafting efforts against the text proposed by the
Commission staff. Interestingly, the outline has begun to take on something similar to the
familiar organization of topics found in most Declarations of CC&Rs.

LOOKING TO THE FUTURE:

ldeally, we would like to arrange a meeting with you in Sacramento to present the current
work product of the Group and to discuss and explain to you more fully the approach we are
taking to this important project. Because the current work product of the Real Property Law
Section Working Group remains in draft form, we would appreciate an opportunity to discuss
that draft with you and then make further revisions and refinements before the draft or
commentaries on the draft are given broader circulation.

Our designated recorder has begun the process of numbering sections in what we
envision as a revised and restated Davis-Stirling Act with a view towards preserving some of the
most familiar sections of the Act with their current numbering (e.g., 1365, 1365.5, 1366, 1367.1
et seq., 1368, and 1375 et seq.). Significant effort has gone into the formatting and layout and
structure and numbering of the Working Group’s draft proposal, to make it look consistent with
the Commission's style. Nevertheless, in the current draft from the Working Group there are still
numerous comments in the text, legal questions that need input and comment from all members
of the Group, and cross references that need to be completed. For that reason we would prefer to
have the accompanying draft document received and considered by the Commission’s staff to be
a preliminary draft that should be further refined following further exchanges or discussions
between the Commission Staff and representatives of the Working Group. We are available at
the Staff’s convenience.
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At the end of the day, our initial assessment is that the current section numbering of the
Davis-Stirling Act will not be capable of being retained in its entirety, due to reorganization of
certain topics where considered beneficial and the deletion or consolidation of certain sections of
the current Act that are, in many respects, repetitive of other sections of the Act (such as Civil
Code sections 1367.4 and 1367.6 which address issues already addressed in Civil Code section
1367.1). Accordingly, avoiding a renumbering or deletion of some sections of the current Act is
not a major issue in the opinion of the Working Group.

On behalf of the Common Interest Development Legislative Advisory Committee,
A special committee of the State Bar Real Property Law Section, Subsection on
Common Interest Developments

cc: Scott Rogers, Chairman, Executive Committee of the
State Bar Real Property Law Section
Pam Wilson, State Bar Director of Sections
Paul Dubrasich
Marianne Adriaticio
Mary Howell
David Van Atta
Katie Jacobsen
Sandra Bonato
Gary Kessler
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AN EXAMPLE OF AN EFFORT TO BRING THE TEXT OF TWO PROVISIONS OF AB
1921 MORE CLOSELY IN TO LINE WITH THE CORRESPONDING TEXT OF THE
CURRENT DAVIS-STIRLING ACT

Current Text of Sections 5550 and 5555 (a) and (b) of AB 1921

Article 3. Reserve Funding

5550. At least once every three years, the board shall conduct a reasonably competent and
diligent visual inspection of the accessible areas of the major components that the association is
obligated to maintain.

5555. (a) At least once every three years, the board shall prepare a reserve funding study. The
board shall review the study annually and make any necessary adjustments to the study.

(b) The study shall describe each major component that the association is obligated to
maintain and that has a remaining useful life of less than 30 years. The study shall provide at
least the following information for each included component, as of the end of the fiscal year for
which the study is prepared or updated:

(1) An identifying description of the component.
(2) The total useful life of the component, in years.
(3) The estimated repair and replacement cost of the component over its useful life.

(4) The average annual repair and replacement cost for the component. This is calculated by
dividing the lifetime repair and replacement cost by the total useful life of the component.

(5) The number of years the component has been in service.

(6) The required balance for the component. This amount is calculated by multiplying the
average annual repair and replacement cost and the number of years that the component has been
in service. The required balance also may be calculated using a generally accepted alternative
method if the alternative method is described in the study and the alternative amount is provided
as a supplement to the amount calculated by the method specified in this paragraph, and not as a
replacement for that amount.

Recommended Revisions to that text in the Bill:
Article 3. Reserve Funding

5550. At least once every three years, the board shall conduct a reasonably competent and
diligent visual inspection of the accessible areas of the major components that the association is
obligated to repair, replace, restore, or maintain. [COMMENT: “repair, replace, restore or
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maintain” is materially different from a mere maintenance obligation. This observation
applies to much of the bold text, below]

5555. (a) At least once every three years, the board shall prepare a reserve funding study that
includes all major components of the common interest development that the association is
obligated to repair, replace, restore or maintain, if the current replacement value of the
major components is equal to or greater than one half of the gross budget of the
Association [COMMENT: the annotated text to the CLRC proposal says that the decision
to delete the text exempting the study requirement when the major components are modest
was intentional. It is the opinion of the Working Group that this is a substantive change
that adds unnecessary burdens on small associations]. The board shall review the study
annually or cause it to be reviewed and make any necessary adjustments to the study.

(b) The study shall describe each major component of the common interest development
that the association is obligated to repair, replace, restore, or maintain and that, as of the date
of the study, has a remaining useful life of less than 30 years. The study shall provide at least the
following information for each included component, as of the end of the fiscal year for which the
study is prepared or updated:

(1) An identifying description of the component.

(2) The total useful life [current Act text says “probable remaining”] of the component, in
years.

(3) The estimated cost of repair [strike “and”] and replacement, restoration and
maintenance [strike “cost”] cost of the component over its useful life.

(4) The average annual repair [strike “and”] and replacement restoration and maintenance
cost for the component. This is calculated by dividing the lifetime repair and replacement cost by
the total useful life of the component.

(5) The number of years the component has been in service.

(6) The required balance for the component [What does “required balance for the
component really mean? Isit: “The required reserve account balance that is estimated to
be required to replace the major component at the end of its useful life”?]. This amount is
calculated by multiplying the average annual repair [strike “and”} and replacement, restoration
and maintenance cost and the number of years that the component has been in service. The
requited balance also may be calculated using a generally accepted alternative method if the
alternative method is described in the study and the alternative amount is provided as a
supplement to the amount calculated by the method specified in this paragraph, and not as a
replacement for that amount. [Current Civil Code section 1365.5(¢)(4) seems clearer and
more succinct]

GENERAL COMMENT: It was the collective conclusion of the Working Group that, despite
the considerable effort of the Commission staff to present an annotated version of the
Commission’s proposal indicating where provisions of the Act had been relocated in AB 1921 or
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abandoned entirely, reviewing AB 1921 for content, word changes, and structure proved
virtually impossible or, perhaps better stated, unproductive, because, despite having a breakdown
of what provisions of the Act purportedly went to what sections in AB 1921, the Bill simply
represented too many changes from the existing law to competently track those changes back to
the current text of the Act and give comments, criticisms, and recommended revisions with
confidence,
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