
 

 Any California Law Revision Commission document referred to in this memorandum can be 
obtained from the Commission. Recent materials can be downloaded from the Commission’s 
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff, 
through the website or otherwise. 
 The Commission welcomes written comments at any time during its study process. Any 
comments received will be a part of the public record and may be considered at a public meeting. 
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C A L I F O R N I A  L A W  R E V I S I O N  C O M MI S S I O N    S T A F F  ME MO R A N DU M 

Study H-855 September 30, 2010 

Memorandum 2010-46 

Common Interest Development: Statutory Clarification and Simplification of 
CID Law (Further Public Comment) 

The Third Supplement to Memorandum 2010-29 presented a letter from 
Donie Vanitzian, stating her opposition to the Commission’s tentative 
recommendation on Statutory Clarification and Simplification of CID Law (Feb. 
2010).  

She also posted an article to the Internet, encouraging others to write in 
opposition to the proposed law. Unfortunately, her article thoroughly 
misrepresents the purpose and effect of the proposed law, which she describes as 
follows: 

This CLRC project:  
• is intended to cost homeowners more money indefinitely.  
• prevents homeowners from protecting their personal assets.  
• raises homeowner fees and other costs without any input from 

you.  
• creates problems for homeowners where none existed before.  
• forces homeowners to hire lawyers to accomplish otherwise 

simple tasks.  
• prevents you from suing and protecting your rights immediately.  
• is geared to take away rights of homeowners.  
• is a sham and rewrites laws without using proper channels to do 

so.  
• is a “deceit” perpetrated on the public under the guise of the 

“Commission's” work 

See <http://www.scribd.com/doc/35897917/>. She provides no explanation or 
evidence for any of those claims, all of which are mistaken.  

The Commission has since received five letters generally endorsing Ms. 
Vanitzian’s position. We have also received another letter from Ms. Vanitzian. 
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In addition, we’ve received a supportive letter from Janet Thew. 
The new letters are attached in the Exhibit, as follows: 

Exhibit p. 
 • Paul Loughrey, Members First Foundation (8/17/10)......................................... 1 
 • Wilhelm A. Mallory, Carlsbad (8/26/10) .................................................................. 2 
 • Irene Hoffman, Encinitas (8/28/10)............................................................................. 3 
 • George K. Staropoli, Scottsdale, Arizona (8/29/10) ..........................................4 
 • Donie Vanitzian, Marina del Rey (9/1/10)..........................................................8 
 • Katherine McDaniel, Laguna Woods (9/6/10) .................................................16 
 • Janet Thew (9/28/10) .............................................................................................17 

Except as otherwise indicated, all statutory references in this memorandum 
are to the Civil Code. 

TYPES OF PUBLIC COMMENT 

Before discussing the particulars of the new letters, it might be helpful to 
make a general observation about the types of comments that the Commission 
receives from the public and the way in which those types of comments can be 
used to assist the Commission in its efforts to improve the law. 

As a general matter, comments received by the Commission can be grouped 
into three types: 

(1) Comments on the proposal that is under discussion. Many 
comments focus on the specifics of the proposal that is under 
discussion. Would it accomplish the Commission’s purpose? 
Would it create new problems that currently don’t exist? Does it 
contain drafting errors? These types of comments are immediately 
helpful and often contribute to positive change in the law. 

(2) Comments on issues that are not created by the current proposal. 
Many comments describe a problem in existing law that is not 
caused by the proposal under discussion. These comments often 
raises issues that have merit, but are beyond the scope of the 
Commission’s current work. When that occurs, the Commission 
notes the issue for possible future study, without making any 
preliminary judgment on its merits. 

(3) Comments that have no useful connection to the current study. 
Some comments do not fall into either of the first two categories. 
Instead, they may express broad concerns about CID 
mismanagement or corruption, or general distrust of CID board 
members, property managers, lawyers, the Commission, the 
Legislature, etc. Many of these comments appear to be well-
intentioned, but do not provide the Commission with the sort of 
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specific information needed to identify and resolve problems in 
CID statutory law. Typically, it is not a good use of the staff’s time 
to respond to such comments in detail. 

To illustrate the distinction between these types of comments, suppose that 
an association has contracted with a general contractor to design and build a 
drainage system in the common area.  

If a homeowner sees errors in the design or construction of the system, it 
would be helpful to provide that information to the contractor, who can then 
adjust the system to address the problem. This would be a Type 1 comment. 

If a homeowner instead suggests that the landscaper fix a leak in the roof, that 
comment is not immediately helpful. The most that the contractor can do is note 
the problem for possible later attention by the association. By doing so, the 
contractor is not suggesting that the roof is in perfect repair. Nor is the contractor 
“ignoring” the problem with the roof. The problem is simply beyond the scope of 
the contractor’s current work. This would be a Type 2 comment. 

If a homeowner tells the contractor that the board members are all crooks or 
that the drainage system is actually being designed to flood people out of their 
homes, there is nothing that the contractor can usefully do in response. This 
would be a Type 3 comment. 

HISTORICAL CONTEXT 

The Commission has been studying CID law for several years (as just one of 
many time-consuming projects). In that time, the Commission has made a 
number of recommendations to improve CID law. All were aimed at helping to 
avoid or resolve disputes that arise in CIDs, to the benefit of CID homeowners: 

• In 2003, the Commission recommended that associations be 
required to follow a statutory “notice and comment” procedure 
when adopting operating rules. The procedure also empowered 
members to vote to reverse an unpopular rule change. See Common 
Interest Development Law: Procedural Fairness in Association 
Rulemaking and Decisionmaking, 33 Cal. L. Revision Comm’n 
Reports 81 (2003) (enacted as Sections 1357.100-1357.150; 2003 Cal. 
Stat. ch. 557). 

• In 2003, the Commission recommended adding article and chapter 
headings in the Davis-Stirling Act, making it significantly easier to 
navigate and use. Organization of Davis-Stirling Common Interest 
Development Act, 33 Cal. L. Revision Comm’n Reports 1 (2003) 
(enacted as 2003 Cal. Stat. ch. 557). 
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• In 2004, the Commission recommended that associations be 
required to follow basic fair procedures when making architectural 
decisions, including a right of appeal of an adverse decision. See 
Common Interest Development Law: Architectural Review and 
Decisionmaking, 34 Cal. L. Revision Comm’n Reports 107 (2004). 
(enacted as Section 1378; 2004 Cal. Stat. ch. 346). 

• In 2004, the Commission recommended minor improvements to 
the operation of an existing ADR procedure. See Alternative 
Dispute Resolution in Common Interest Developments, 33 Cal. L. 
Revision Comm’n Reports 689 (2003) (enacted as Sections 
1369.510-1369.590; 2004 Cal. Stat. ch. 754). 

• In 2004, the Commission recommended that associations be 
required to provide an informal dispute resolution procedure for 
use in disputes with their members. Use of the procedure is 
optional for the member. The association cannot charge a fee for 
using the procedure. See Alternative Dispute Resolution in Common 
Interest Developments, 33 Cal. L. Revision Comm’n Reports 689 
(2003) (enacted as Sections 1363.810-1363.850; 2004 Cal. Stat. ch. 
754). 

• In 2005, the Commission recommended that a “CID ombuds” 
office be created in the Department of Consumer Affairs (funded 
through a $3 per unit annual fee paid by CIDs). The office would 
provide a toll-free telephone information service for homeowners, 
online educational resources, and direct assistance in resolving 
CID disputes through informal conciliation or mediation. It was 
anticipated that the office might eventually also be authorized to 
investigate and administratively remedy violations of CID 
statutory law (through the issuance of binding orders, subject to 
judicial review and enforcement through civil contempt). Similar 
programs exist in other states and have been helpful in avoiding 
and defusing CID management problems, without resort to costly 
and divisive civil litigation. See Common Interest Development 
Ombudsperson, 35 Cal. L. Revision Comm’n Reports 123 (2005). 
Bills to implement the Commission’s recommendation were twice 
approved by the Legislature but vetoed by the Governor. See AB 
567 (2007) (Saldaña); AB 770 (2005) (Mullin). 

The current proposal is intended to help CID homeowners understand and 
protect their rights, by making the law easier to navigate and use. The proposal 
would also make minor substantive improvements to improve and streamline 
association governance. 

SUPPORTIVE COMMENT 

Ms. Janet Thew appreciates the care taken by the Commission to develop the 
proposed law with “the interests of homeowners in mind.” She has been closely 
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following the Commission’s work in this study and is “continually heartened” by 
the Commission’s efforts to avoid any dilution of homeowner rights or 
protections. See Exhibit p. 17. 

The staff is encouraged to receive such feedback, given the considerable effort 
and care that has been taken to develop a proposal that will improve the law for 
homeowners, without introducing any deleterious change. 

CRITICAL COMMENTS 

Proposed Law Confusing 

Mr. Loughrey asserts that the proposed law will confuse CID homeowners. 
See Exhibit p. 2. He does not explain his assertion.  

The staff recognizes that persons who are already familiar with the current 
Davis-Stirling Act will need to adjust to the new organization, if the proposed 
law is enacted. That could lead to some temporary confusion for experts who 
need to learn the organization of the new Act. 

However, the typical CID homeowner is not a Davis-Stirling Act expert and 
therefore should not be much affected by the transition from the old law to the 
new. To the contrary, homeowners who only consult the Davis-Stirling Act 
occasionally, when they need to answer a specific question, should find the 
reorganized statute much easier to understand and use. 

Proposed Law Would Enrich Attorneys 

Mr. Loughrey asserts that the proposed law would enrich attorneys who 
represent associations. See Exhibit p. 2. He does not explain his assertion. 

To the extent that the proposal makes the law easier to understand and 
eliminates ambiguities, it should help to reduce legal costs. There will be less  
need for attorney advice about the meaning of the law and less litigation to 
resolve statutory ambiguities. 

Proposed Law Would Increase Assessments 

Ms. McDaniels asserts that the proposed law would cause her assessments to 
“increase exponentially overnight.” See Exhibit p. 16. She does not explain her 
assertion. 

In fact, the proposed law would preserve existing limitations on assessment 
increases, without substantive change. See proposed Section 5605. 
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Opposition to Inverse Condemnation 

Mr. Loughrey states his opposition to “any form of Inverse Condemnations.” 
See Exhibit p. 2. The staff is unsure why Mr. Loughrey makes that point. The 
proposed law has no apparent connection to inverse condemnation. 

Proposed Law Needs Penalty Provisions 

Ms. Hoffman agrees with Ms. Vanitzian that the law should provide penalties 
against board members and property managers who violate the law. See Exhibit 
p. 3. 

The Commission previously considered the issue of penalties for violation of 
the Davis-Stirling Act, but decided to pursue less divisive options, such as 
education, mediation, and administrative enforcement.  

Recall that board members are homeowner volunteers, many without any 
meaningful prior experience in managing real property or running a corporation. 
Recall too that many associations have trouble finding members willing to serve 
on the board. Some associations cannot achieve a board quorum and have gone 
into receivership as a result. It seems likely that many potential volunteers would 
be deterred by the prospect of being personally punished for honest mistakes (or 
facing the need to defend against such punishment). 

Proposed Law Needs Restitution Provision 

Ms. Hoffman agrees with Ms. Vanitzian that the law should create a 
restitution fund to provide financial relief to a homeowner who has been harmed 
by misconduct within a CID. See Exhibit p. 3. 

Ms. Vanitzian has never explained this suggestion in sufficient detail to 
evaluate its merits. 

Proposed Law Should Require Warning to Prospective Purchaser 

Ms. Hoffman agrees with Ms. Vanitzian that the law should require that a 
prospective purchaser of a separate interest receive a warning of the 
consequences of purchasing a home in a CID. See Exhibit p. 3.  

Existing law already requires disclosure that a home is within a CID, along 
with disclosure of extensive information about the association’s governance and 
finances. See Section 1368. The proposed law would continue this rule. See 
proposed Sections 4525-4580. 
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Publicity 

Ms. Hoffman agrees that the Commission should take out full page ads in all 
major California papers for a month and mail notices to all CID homeowners in 
California, in order to notify them of the Commission’s work. See Exhibit p. 3. 

This suggestion is unrealistic. The cost of postage alone would exceed the 
Commission’s annual budget many times over. While it would undoubtedly be 
helpful to receive more public involvement, we are already operating with an 
extraordinary level of public input. Our materials are delivered to over 500 
subscribers. We regularly receive input from all of the major organizations 
involved in CID policy making, and from many interested individuals. Once our 
recommendation is completed, it will need to be considered by the Legislature, 
using their ordinary process, at which time there will be further opportunities for 
public input. 

Ignoring Ms. Vanitzian’s Prior Letter 

Mr. Mallory, Ms. Hoffman, and Mr. Staropoli all assert that the staff ignored 
Ms. Vanitzian’s prior letter. See Exhibit pp. 2, 3, 4. 

Ms. Vanitzian’s letter was not ignored. It was carefully read and analyzed for 
any relevant content. The staff’s discussion of the letter was brief because the 
letter contained very little relevant content. It was mostly made up of “Type 3” 
comments that did not merit a response. 

MS. VANITZIAN’S MOST RECENT LETTER 

In her most recent letter, Ms. Vanitzian describes what she see as problems 
with the proposed law. In fact, none of the problems that she identifies would be 
caused by the proposed law. They are all concerns she has about existing law. 

Record Retention 

Ms. Vanitzian states that associations often destroy records that should be 
retained. See Exhibit pp. 9-10, 12-13. “With no meaningful ‘document retention’ 
statutes governing homeowner associations, this problem will not solve itself.” 
Id.  

Fortunately, the proposed law would add document retention provisions to 
the Davis-Stirling Act. See proposed Sections 5250-5255.  
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Identity Theft and Other Record Misuse 

Ms. Vanitzian asserts that there are insufficient protections against the misuse 
of members’ personal information. See Exhibit pp. 9-10. 

There is an existing provision (which would be continued in proposed 
Section 5230) that prohibits misuse of the membership list and authorizes the 
association to sue to enjoin misuse. See Section 1365.2(e). This provision would 
be continued in the proposed law. See proposed Section 5230. 

Ms. Vanitzian is correct that the existing provision is asymmetrical, as it does 
not authorize suit by a member whose information has been misused. The staff 
recommends that the issue be noted for possible future study. 

Duty to Redact 

Existing Code Section 1365.2(d) (which would be continued in proposed 
Section 5215) provides that an association may redact a member’s personal 
information from association records before allowing inspection of those records 
by other members. See Exhibit p. 13 

Ms. Vanitzian suggests that redaction should be made mandatory.  
In fact, the prior version of the Commission’s recommendation in this study 

would have made redaction mandatory. See Statutory Clarification and 
Simplification of CID Law, p. 71 (Dec. 2007).  

However, that proposed change was removed during the legislative process, 
as being too controversial for inclusion in a proposal of this type. For the same 
reason, it was not included in the current version of the proposal. The issue is 
already on the list of future study topics. 

Arbitrary Rulemaking 

Ms. Vanitzian asserts that management companies often “make up rules” and 
then instruct homeowners to follow them. See Exhibit p. 14. 

Fortunately, the Commission recommended statutory requirements for CID 
rulemaking, which require that an association follow notice and comment 
procedures before adopting an operating rule, and provide members with a 
referendum power that can be used to reverse an unpopular rule change. Prior to 
enactment of the Commission’s recommendation, there were no statutory 
restrictions on the adoption of rules in homeowners associations. See “Historical 
Context” above. 
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The rulemaking provisions would be continued without change in the 
proposed law. See proposed Sections 4350-4370. 

Right to Sue to Enforce Davis-Stirling Act 

Ms. Vanitzian suggests that the Commission “took away” homeowner rights 
to “directly sue” to enforce the Davis-Stirling Act.  

It isn’t clear what she means. The proposed law would not diminish any right 
to sue the Davis-Stirling Act. In fact, it would establish that right more clearly.  

Under existing law, there are a patchwork of provisions that expressly 
authorize member suits to enforce specific provisions of the Davis-Stirling Act. 
That spotty coverage could create an implication that members cannot sue to 
enforce the Davis-Stirling Act, except where such suits are expressly authorized.  

The proposed law would eliminate that implication by adding a general 
provision recognizing a member’s right to sue to enforce any provision of the 
Davis-Stirling Act. See proposed Section 5980: 

5980. In addition to any other remedy provided by law, a 
member may bring an action in superior court to enforce a 
provision of this Act. 

Conclusion 

The staff appreciates the effort Ms. Vanitzian has made, in her most recent 
letter, to be more specific about her concerns. However, she has not yet identified 
any specific problems that would be caused or worsened by the proposed law. 

Respectfully submitted, 

Brian Hebert 
Executive Secretary 
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August 29, 2010 
                                                                                        email letter 
Mr. Brian Hebert 
California Law Review Commission 
4000 Middlefield Road, Room D-1 
Palo Alto, California 94303-4739 
  
Dear Mr. Hebert: 
  
It appears once again that CLRC continues to ignore valid, legitimate anti-CID 
communications sent to it under the writer's right to a public voice in CLRC 
deliberations. Ms. Vanitzian  continues to be ignored  -- re August 28, 2010 letter from 
Irene Hoffman, Vanitizian's August 12th fax to your attention, titled, THE TEMPLE OF 
BLAME AND THE HOA ATTORNEYS FULL EMPLOYMENT ACT. 
  
I bring to your attention my email letter of January 13, 2009 to Governor 
Schwarzenegger and the California Legislative Leaders in regard to the disposition of 
AB1921, which attempted to apply the "findings" of CLRC.  It is evident that CLRC 
continues to play its role in the unspoken alliance of "No Negatives About HOAs," with 
the objective of misleading the people of California. 
  
CLRC fails in its obligations to the people of California and should be dissolved forthwith. 
  
Respectfully, 
  
George K. Staropoli 
President 
Citizens for Constitutional Local Government 
 
----- Original Message ----- 
From: PVTGOV - GEO 
To: Assemblymember.saldana@assembly.ca.gov 
Cc: Assemblymember.bass@assembly.ca.gov ; 
Assemblymember.torrico@assembly.ca.gov ; 
Assemblymember.villines@assembly.ca.gov ; darrell.steinberg@sen.ca.gov ; 
dean.florez@sen.ca.gov ; dave.cogdill@sen.ca.gov 
Sent: Tuesday, January 13, 2009 9:13 AM 
Subject: AB 1921: The CLRC recommended CID special interest bill 
Summary 
It is evident that CLRC would rather deal with the "technical" questions raised by 
the CAI special interest property lawyers that resulted in the withdrawal of 
AB1921 than to study substantive issues affecting the rights and freedoms of the 
people living in CIDs in California.  I am reminded of the statement made by 
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President Lincoln to his aide shortly after the capture of Fort Sumter in 1861, 
  

[T]he necessity that is upon us, of proving that popular 
government is not an absurdity.  We must settle this question 
now, whether in a free government the minority have the right 
to break up government whenever they choose. 

  
Therefore, it is only proper that further consideration of AB1921, and any other 
CID recommendations, by CLRC should cease immediately until the Commission 
members can be replaced with persons who understand and will abide by the 
purposes and mission of CLRC.  I urge the Governor and Legislature to address 
this very important concern prior to CLRC's next scheduled meeting on February 
19. 

  
  
  

Date: January 13, 2009 
  
To:    Governor Schwarzenegger, California Legislative Leaders 
  
Subject: AB 1921: The CLRC recommended CID special interest bill 
  
  
I found it quite astonishing that on April 29, 2008 Speaker Pro Tempore Saldana 
withdrew consideration of her bill, AB 1921, as a result of a letter by a legal  
group whose membership was overwhelmingly dominated by Community 
Associations Institute (CAI) attorneys and their employees.  (See  my Dec. 13, 
2008 email letter to Mr. Hebert, attached hereto, acknowledged by Mr. Hebert in 
his email to me on Dec. 23).  
  
In CLRC  memorandum MM08-12s1 of May 29, Mr. Hebert wrote of 
Assemblyman Saldana's decision, 
  

the Committee Chair admonished the CID Attorney Group for 
raising concerns after the bill had been introduced, rather than 
during the Commission’s deliberative process and directed the 
group to submit a specific and detailed list of its concerns to 
Assembly Member Saldaña by mid-May. 

  
This action was further clarified in MM08-64s1of Dec. 9 (emphasis added), 
  

An independent group of CID attorneys opposed the bill on the 
grounds that they had not had enough time to review it and 
feared that it might contain drafting errors. Once they have 
completed their review, the Commission will analyze their input 
. . . .  The staff strongly recommends that the Commission 
wait for the results of this process before seeking 
reintroduction of implementing legislation. 
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. . . . 
In developing the recommendation, the Commission had a 
clear practice of excluding any substantive change that 
might be controversial in the legislative process. 
Consistent with that practice, the staff made a general 
commitment the various interest groups, to reverse any 
substantive change that actually turns out to be 
controversial. That general approach was ratified by the 
Commission at the April 2008 meeting . . . .  

  
However, Speaker Pro Tem Saldana did not address my concerns in her 
withdrawal of this bill under what is clearly CAI special interest influence.  There 
is no mention of my April 11, 2008 letter to CLRC with my concerns for the 
omission of a Members Bill of Rights, among other constitutional concerns (see 
MM08-12s1, EX. p.1), nor did CLRC devote any discussion of study time 
regarding my issues with AB 1921.  
  
Furthermore,  there was no mention of the March 24, 2008 Center Valley Times 
article in which Ms. Donie Vanitzian severely criticized CLRC performance as 
biased toward the special interests  had written in her,  
  

 A sober look at this preposterous legislation--devoid sufficient 
public input and competent research-- reveals the imposition of 
unilateral substandard lawmaking. Assembly Bill 1921 consists 
of bad law . . . .  
  

(See Appendix B of my Dec. 13 email letter).  This article contained numerous 
objections to AB1921 that were ignored by CLRC and by Speaker Pro Tem 
Saldana. 
  
  
Given CLRC's enabling legislation, and its own statement of its  "History and 
Purpose" as found on its web page, it is safe to conclude that CLRC has failed to 
follow its duties to the Legislature and to the public by 1) disregarding these 
serious public concerns and major policy questions that were brought to its 
attention, and 2) not calling for an study by professionals and organizations 
relating to these constitutional concerns.  CLRC replied to my first email in 2005 
on its failure to address a Bill of Rights (Chapter 2, Member Bill of Rights)  with a 
shocking admission of any knowledge of the Constitution or US Bill of Rights, 
  

However, a bill of rights would probably go beyond the 
substantive rights that are currently provided in the law. What 
might those additional rights be? . . . 
How would these rights apply in a CID context, where the 
governing body is a private association rather than the state?  
CLRC MM05-03. 

  
CLRC sidestepped the "HOAS are a government" issue. CLRC failed to question 
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whether privately contracted governments can evade the Constitution as if they 
were simply a business, or private club, and not one that regulates and controls 
people within a territory, just like any other government.  CLRC assumed that the 
Constitution is nothing more than the contract interference clause of Art. I, Sec. 
10.  CLRC failed in its obligations to uphold the US and California Constitutions, 
by permitting unconstitutional delegation of legislative powers to private 
organizations.  CLRC held that the property laws of servitudes are superior to 
constitutional law, as do the CAI property lawyers who promote these common 
law holdings. CLRC concluded that, "However, it is beyond the scope of the 
current project."  MM-05-25s1. 
  
It is evident that CLRC would rather deal with the "technical" questions raised by 
the CAI special interest property lawyers that resulted in the withdrawal of 
AB1921 than to study substantive issues affecting the rights and freedoms of the 
people living in CIDs in California.  I am reminded of the statement made by 
President Lincoln to his aide shortly after the capture of Fort Sumter in 1861, 
  

[T]he necessity that is upon us, of proving that popular 
government is not an absurdity.  We must settle this question 
now, whether in a free government the minority have the right 
to break up government whenever they choose. 

  
Therefore, it is only proper that further consideration of AB1921, and any other 
CID recommendations, by CLRC should cease immediately until the Commission 
members can be replaced with persons who understand and will abide by the 
purposes and mission of CLRC.  I urge the Governor and Legislature to address 
this very important concern prior to CLRC's next scheduled meeting on February 
19. 
  
Respectfully, 
   
George K. Staropoli, Pres. 
Citizens for Constitutional Local Government, Inc. 
Scottsdale, AZ 
602-228-2891 
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EMAIL FROM JANET THEW 
(9/28/10) 

 
CLRC members, 
 
I wish to thank all of you for keeping the interests of homeowners in 
mind. I read through each batch of comments and responses, and am 
continually heartened to see the commission not give in to the many 
lawyers' requests to water down our rights and protections.  They do 
not have our best interests in mind, and that means you must.  Again, 
thank you. 
 
Janet Thew 
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