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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N    S T A F F  M E M O R A N D U M  

Study H-858 December 10, 2012 

Third Supplement to Memorandum 2012-48 

Common Interest Development Law: 
Commercial and Industrial Subdivisions 

(Comments on Tentative Recommendation) 

The Commission has received another letter commenting on its tentative 
recommendation on Nonresidential Subdivisions (Aug. 2012). That letter, from Art 
Bullock, is attached as an Exhibit. 

In his letter, Mr. Bullock strongly criticizes the tentative recommendation on 
both its substance and the process by which it was developed (comparing the 
Commission’s work on this topic to Dred Scott v. Sandford, 60 U.S. 393; 15 L. Ed. 
691 (1857)).  

Mr. Bullock urges the Commission to defer any final decision on the 
proposed law at this time, in order to avoid unintended consequences, needless 
litigation, and the loss of important protections that CID property owners 
presently enjoy.  

Many of Mr. Bullock’s legal arguments seem to be embedded in a dispute 
about whether R-Ranch (described in the First Supplement to Memorandum 
2012-48) is a “common interest development” that is governed by the Davis-
Stirling Act. In order to avoid being drawn into that dispute, the staff will not 
discuss or offer an opinion on the contentions in Mr. Bullock’s letter that may be 
at issue in the dispute.  

There are two substantive issues in Mr. Bullock’s letter that the staff will 
explore in more detail below. 

Effect of the Proposed Law on Residential Developments 

One of the key principles in this study is that the proposal to broaden the 
scope of existing exemptions to the Davis-Stirling Act and the Subdivided Lands 
Act would have no effect on a development that permits any residential use 
whatsoever. Thus, if a CID has even a single residential owner, it would not fall 
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within the exemptions and would be fully covered by the Davis-Stirling Act and 
Subdivided Lands Act.  

Mr. Bullock believes that the Commission is mistaken about the effect of the 
tentative recommendation, and that it would have significant effects on 
residential CIDs.  

His argument seems to be that the structure of the proposed definition of 
“residential” would create a presumption that all CIDs are nonresidential, unless 
proven otherwise. This could place a burden on residential property owners to 
produce evidence that the recorded declaration permits residential use. That may 
not always be possible, depending on the phrasing and content of a declaration. 

Fortunately, the structural revisions proposed in the First and Second 
Supplements to Memorandum 2012-48 would seem to address Mr. Bullock’s 
concern. The revised language would define the meaning of “nonresidential” 
directly. A nonresidential CID would be one in which residential use is prohibited, 
by law or a recorded declaration. See Second Supplement to Memorandum 2012-
48, pp. 7-8. There would be no requirement for homeowners to prove that 
residential use is permitted. Instead, those who wish to characterize a CID as 
nonresidential would need to prove the existence of a prohibition. 

Definition of “Residential” Use 

Mr. Bullock believes that the term “residential use” should be defined, in 
order to avoid litigation (and unanticipated substantive consequences) that 
might arise if differing meanings are assigned to the term. See Exhibit pp. 10-12. 

The common understanding of the term seems fairly clear. In its first listed 
meaning, the Merriam-Webster Online Dictionary defines the adjective 
“residential” to mean “used as a residence.” The first listed definition of the noun 
“residence” is: 

a: the act or fact of dwelling in a place for some time 
b: the act or fact of living or regularly staying at or in some place 

for the discharge of a duty or the enjoyment of a benefit 

Id. There are no stated limitations on the nature of the act or its duration. Taken 
together, those definitions seem to encompass the Commission’s intended 
meaning. (There was no intention that residential use be limited to a person’s 
legal domicile). 
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However, Merriam-Webster’s third definition of the noun “residence” is “a 
building used as a home.” Id. (emphasis added). That could imply a more formal 
and permanent occupation.  

It would be best that the proposed law be unambiguous as to its meaning, to 
avoid unnecessary and costly litigation, which could lead to unintended results. 
If the Commission agrees, it could add a definition of the term “residential use.” 
For example, the proposed law might provide that: “’Residential use’ means use 
as a dwelling place, for any period of time.” Alternatively, the substance of the 
short-term use exception could be integrated into the definition, thus: 
“’Residential use’ means use as a dwelling place, for more than 60 days per year.’ 

If the Commission wishes to define “residential use” for purposes of the 
proposed law, it would probably make sense to discuss the matter further at 
the next meeting, before approving a final recommendation. That would 
provide time to solicit public input on the appropriate wording. 

Another Option 

Even if the Commission decides to slow down or set aside its attempt to 
expand the scope of the existing “commercial or industrial” development 
exemptions, to encompass all “nonresidential” developments, there would still 
be value in making a narrower reform: clarify the meaning of “commercial” use. 

Specifically, it would probably be independently helpful to make clear that 
“commercial” use includes: 

The rental of apartments in a separate interest that contains 
three or more apartment units or the operation of any other type of 
commercial facility that provides residential space for its clients, 
including, but not limited to, a hotel, skilled nursing facility, or 
assisted living facility. 

That piece of the proposal could be severed and advanced separately.  
The staff is not recommending that approach at this time, but is simply 

pointing out the possibility, should it later become advantageous. 

Respectfully submitted, 

Brian Hebert 
Executive Director 
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