CALIFORNIA LAW REVISION COMMISSION

STAFF MEMORANDUM
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October 8, 2015

Second Supplement to Memorandum 2015-46
Relationship Between Mediation Confidentiality and Attorney Malpractice
and Other Misconduct: Public Comment
Attached for the Commission’s consideration are the following additional
comments on this study of the relationship between mediation confidentiality
and attorney malpractice and other misconduct:1
Comments & Related Materials That Oppose the Commission’s Preliminary
Approach
•
•
•
•
•
•
•
•
•
•
•
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1. For other recently submitted comments and materials, see Memorandum 2015-45, Exhibit
pp. 8-31; First Supplement to Memorandum 2015-45, Exhibit pp. 1-8; Memorandum 2015-46,
Exhibit pp. 1-234; First Supplement to Memorandum 2015-46, Exhibit pp. 1-57.
Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.
The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
However, comments that are received less than five business days prior to a Commission
meeting may be presented without staff analysis.
2. For an earlier comment from Daniel J. Kelly, see Memorandum 2015-46, Exhibit p. 88.
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Comments Urging Revisions of the Mediation Confidentiality Statutes to
Promote Attorney Accountability
Online Petition
Exhibit p.
•

Bill Chan

(10/5/15)3 .......................................... 15

Mr. Chan’s comment provides new information regarding the signatories to the
online petition.
Respectfully submitted,
Barbara Gaal
Chief Deputy Counsel

3. For earlier comments from Bill Chan, see First Supplement to Memorandum 2013-47,
Exhibit p. 5; Third Supplement to Memorandum 2014-60, Exhibit pp. 1-2. Mr. Chan also testified
before the Commission in June 2014.
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EMAIL FROM MICHAEL BARRY (10/5/15)
Re: Study K-402
California Law Revision Commission
c/o Ms. Barbara Gaal, Chief Deputy Counsel
Dear Ms. Gaal,
I am writing to convey my deep opposition to the Commission’s decision on August 7th
to draft legislation which would remove confidentiality protections for mediators. I
understand the concern with lawyer and mediator misconduct – and could support other
methods of ensuring clients’ that misconduct in these sensitive situations does not go
without review. I understand that many alternatives have been suggested to the
Commission.
If legislation is drafted and sent to the Legislature, I will oppose it and urge others to do
the same.
There is nothing – in my mind – so sacred as the assumption of confidentiality for
everyone in the mediation process. All parties to it must be assured that, saving
professional misconduct by mediators and lawyers, nothing discussed during the process
can be discovered at a later date. If it turns out that the professional conducting the
mediation cannot be trusted, I would recommend in the strongest terms that they lose
their privilege to practice in California. But, I am equally opposed to making public
anything the parties say in the mediation process.
In 1996, the Commission issued a statement which I think covers this very well:
“All persons attending a mediation, parties as well as nonparties, should be able to speak
frankly, without fear of having their words turned against them.”
I hope the Commission will not seek legislation in 2015 to overturn their own noble
philosophy of mediation.
Thanks for reviewing my concerns,
Michael V. Barry
Certified Mediator
San Diego, CA
Michael V. Barry
mvbarry1@cox.net
619-339-2496

EX 1

EMAIL FROM ANTHONY DEUTSCH (10/6/15)
Re: mediation confidentiality
I oppose the Commission’s August 7th decision to draft recommended legislation
removing our current confidentiality protections when a mediation participant alleges
lawyer misconduct. I will oppose this legislation if it goes to the Legislature and will urge
organizations of which I’m a member to oppose it.
For thirty years our current right to choose confidential mediation and also to opt out of it
has served the people and courts of California extremely well. Removing this right is a
very radical change which should require solid evidence establishing a need. Dozens of
alternative solutions have been suggested to the Commission to address the alleged
problem without removing our confidentiality protections. I request you pursue these
instead.
I urge you not to turn your back on the Commission’s own 1996 statement
recommending our current statutory protections be enacted – “All persons attending a
mediation, parties as well as nonparties, should be able to speak frankly, without fear of
having their words turned against them.”
Anthony Deutsch, Esq.
7676 Hazard Center Drive, Suite 500
San Diego, CA 92108
Phone : 619-985-7240
E-Mail: asd3@cox.net
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EMAIL FROM LAURA KASS-MORENO (10/5/15)
Re: Law Revision Commission’s Proposal re: Mediation Confidentiality
Dear Commissioners:
I have been a mediator for 15 years and have been an instructor of both introduction and
advanced mediation courses. While I am troubled by the outcome in the Cassell case, to
undermine confidentiality in the manner proposed will have a staggering effect on
mediation and it's very premise.
My main concern is that confidentiality will no longer exist where a participant sues a
lawyer/mediator for malpractice. In the purest sense, as mediators, we are NOT
advocates, nor do we purport to give legal advice. Further, one of the basic tenets of
mediation is self-determination which this also seems to contradict. What this would
mean is that anytime a participant has an unsatisfactory result in a mediation, the
mediator and the lawyer(s) would be open and unprotected since anyone would be able to
allege malpractice in order to circumvent confidentiality. Whereas malpractice carriers
might benefit greatly, the benefits of mediation would be severely undermined. There
must be a better way. There must certainly be some concrete evidence of malpractice
over and above the stated claim before confidentiality could be disregarded. This is
certain to have an extremely devastating effect on the entire practice of mediation and of
the mediator's ability to do any reality checking with the participants. I urge you to
reconsider the proposed revision due to the harm it will cause and the increased burden
this will place on already troubled courts.
Thank you, in advance, for your consideration.
Laura Kass-Moreno, Esq./Mediator
National Conflict Resolution Center
(619) 977-5208
lkassmoreno@gmail.com
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EX 7

EMAIL FROM CARY LOWE (10/5/15)
Re: Mediation Confidentiality
California Law Revision Commission
c/o Ms. Barbara Gaal, Chief Deputy Counsel
Re: Study K-402
Dear Ms. Gaal:
I am extremely concerned about the Commission’s apparent intention to weaken
mediation confidentiality. My consistent experience is that parties in mediation rely
greatly on confidentiality, and weakening that in any way will severely undermine the
efficacy of mediation.
Accordingly, I oppose the Commission’s August 7th decision to draft recommended
legislation removing the current confidentiality protections when a mediation participant
alleges lawyer misconduct. I will oppose this legislation if it goes to the Legislature and
will urge organizations of which I’m a member to oppose it.
For thirty years our current right to choose confidential mediation, and also to opt out of
it, has served the people and courts of California extremely well. Removing this right is a
very radical change which should require solid evidence establishing a need. Numerous
alternative solutions have been suggested to the Commission to address the alleged
problem without removing our confidentiality protections. I request you pursue these
instead.
I urge you not to turn your back on the Commission’s own 1996 statement
recommending our current statutory protections be enacted – “All persons attending a
mediation, parties as well as nonparties, should be able to speak frankly, without fear of
having their words turned against them.”
Thank you for your consideration.
Cary D. Lowe, Ph.D., AICP
Land Use Attorney & Mediator
3517 Garrison Street
San Diego, CA 92106
Tel: (619) 255-3078
E-mail: carylowe@cox.net
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EMAIL FROM ROBERT MACFARLANE (10/7/15)
Re: OPPOSITION TO THE AUGUST 7 DECISION TO DRAFT
RECOMMENDED LEGISLATION REMOVING OUR CURRENT MEDIATION
CONFIDENTIALITY PROTECTIONS
Dear Ms. Gaal:
Having conducted over 4,000 divorce mediations, it is my considered opinion that
the confidentiality of mediation is crucial to its magnificent success in serving society.
The result of what is being proposed will be to make the mere allegation of misconduct
on the part of the peacemaker, the turnkey solution to circumventing the now specious
confidentiality of the process. How will we attract qualified people to the profession of
peacemaker when they can so easily be made litigation fodder by the disputants they are
trying to help? It is my great fear that, in an effort to get rid of a few bad apples, we are
about to chop down the entire orchard.
The confidentiality of mediation attracts people to mediation who would not
otherwise be interested in resolving things peacefully. It creates the possibility for
solutions that would not otherwise even be discussed, for concerns over their potential for
use to one’s disadvantage. It creates a permanency of resolutions that would not
otherwise exist, due to high conflict personality disorders and buyer’s remorse.
In a society where privacy and confidentiality are almost nonexistent, there is one
remaining safe house, one place where people can go to discuss their issues with no
downside. If the conversation is not productive, it never happened. And how much more
likely is it to be productive, when it can be candid and without limits? The
confidentiality of mediation is priceless.
Sincerely yours,
Robert J. Macfarlane
Attorney-Mediator
760-753-3766
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EMAIL FROM STEVE MANOS (10/5/15)
Re: Mediation Confidentiality
California Law Revision Commission
c/o Ms. Barbara Gaal, Chief Deputy Counsel
Re Study K-402
Dear Commission,
As a mediator since 1993, I oppose the Commission’s August 7th decision to draft
recommended legislation removing our current confidentiality protections when a
mediation participant alleges lawyer misconduct. I will oppose this legislation if it goes to
the Legislature and will urge organizations of which I’m a member to oppose it.
For thirty years our current right to choose confidential mediation and also to opt out of it
has served the people and courts of California extremely well. Removing this right is a
very radical change which should require solid evidence establishing a need. Dozens of
alternative solutions have been suggested to the Commission to address the alleged
problem without removing our confidentiality protections. I request you pursue these
instead.
I urge you not to turn your back on the Commission’s own 1996 statement
recommending our current statutory protections be enacted – “All persons attending a
mediation, parties as well as non-parties, should be able to speak frankly, without fear of
having their words turned against them.”
Sincerely,
Steve P. Manos
Mediator, National Conflict Resolution Center
San Diego, CA
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EMAIL FROM JOE NALVEN (10/5/15)
Re: Opposition to CLRC recommendation to remove current protections for
mediators
As I understand, the California Law Revision Commission voted on August 7, 2015 to
draft a recommendation to remove current protections for mediators.
As you are aware, the context for open-minded searches for solutions to conflict and
disagreements benefits from confidential and frank discussions. Once that confidentiality
is removed, there is no point to mediation since the temptation to gain access to those
confidential and frank discussions is to great.
Having been a litigator, and having taught lawyering skills -- AND still teaching about
human behavior as a cultural anthropologist -- there is little doubt that vitiating
confidentiality in mediation is a death knell to this important step to problem solving,
especially in a litigious society.
Hopefully, you will reconsider the recommendation and, at the very least, do some
behavioral studies on what individuals would do under the current versus the proposed
framework.
Sincerely,
Joe Nalven (retired from the law, but not from life)
And if you need the various titles, you can add Ph.D., J.D. But really, common sense is
all that is required in this situation.
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EMAIL FROM ELIZABETH O’BRIEN (10/6/15)
Re: Confidentiality
I founded the San Diego Mediation Center, now National Conflict Resolution Center,
then went on to establish mediation centers/programs in 17 countries.
Cannot believe this is a consideration some 30 years later. This was a conversation that
was timely in the 80's....one that was debated throughout the 90's....and yet here we are
again. Gutting mediation benefits no one. Please refer to the academic work of the
esteemed Don Weckstein, University of San Diego Law School. He was the most
respected source for our industry.
Respectfully,
Liz O'Brien
Partners For Democratic Change, ExVP, Ret.
San Diego Mediation Center, Past President, Ret
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EMAIL FROM CYRIL REINICKE (10/5/15)
Re: Opposition to K-402
California Law Revision Commission
c/o Ms. Barbara Gaal, Chief Deputy Counsel
Re Study K-402
I oppose the Commission’s August 7th decision to draft recommended legislation
removing our current confidentiality protections when a mediation participant alleges
lawyer misconduct. I will oppose this legislation if it goes to the Legislature and will urge
organizations of which I’m a member to oppose it.
For thirty years our current right to choose confidential mediation and also to opt out of it
has served the people and courts of California extremely well. Removing this right is a
very radical change which should require solid evidence establishing a need. Dozens of
alternative solutions have been suggested to the Commission to address the alleged
problem without removing our confidentiality protections. I request you pursue these
instead.
I urge you not to turn your back on the Commission’s own 1996 statement
recommending our current statutory protections be enacted – “All persons attending a
mediation, parties as well as nonparties, should be able to speak frankly, without fear of
having their words turned against them.”
Cyril A. Reinicke
Volunteer, Small Claims Court Mediator
NCRC
San Diego California
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EMAIL FROM CHRISTINA SIMOKAT (10/5/15)
Re: K 402 Mediation and Confidentiality
Dear Ms Gaal,
I would strongly urge your Commission to keep confidentiality protections for
mediations. While I understand your intention to protect parties from misconduct from
their mediators, this is the wrong approach.
I have practiced mediation for more than 10 years in a wide variety of cases, and I have
taught mediation in several colleges in San Diego, and currently I am developing a course
for environmental and land use mediation at CSU San Marcos.
Confidentiality is one of the key components to making mediation successful. A
mediator has only a brief period to establish the trust and confidence it takes to help
parties move forward, and removing those protections simply moves us backward toward
traditional legal outcomes.
Mediation is a powerful and important tool in moving our society forward, to become
more mature and peaceful. Please keep the confidentiality protections in place.
Thank you,
Christina Simokat
Lecturer, CSU San Marcos
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EMAIL FROM BILL CHAN (10/5/15)
Re: Client input
Dear Ms. Gaal,
I just read your latest memo, 2015-45 supplemental. You may not be getting all the
responses to the petition. I had to do some cut and paste but attached is a pdf containing
all signatures with dates. Organize.org includes Citizens Against Legalized Malpractice
as the first signatory which results in the total of 46. The leftmost numbers are the
numbers from your prior memo of 09/03/15 showing 26 signatories which I have
included. The increase has been 19 plus the missing signature of Dieter Scherer from
08/07/15 which brings the new signatures to 20.
I believe Elizabeth Moreno is one of the authors of AB2025.
Best regards,
Bill Chan
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