CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study K-402 April 14, 2016

First Supplement to Memorandum 2016-19

Relationship Between Mediation Confidentiality and Attorney Malpractice
and Other Misconduct: Additional Public Comment

The following new input on this study is attached for the Commission' to

consider:
Exhibit p.
¢ List of new signatories to online petition by Citizens Against
Legalized Malpractice (received from Bill Chan on4/8/16) ......... 1
e Richard Zitrin, UC Hastings College of Law (4/12/16) .......cvvunan. 5

We describe the new input briefly below.

New Signatories to the Online Petition

Bill Chan provided the staff with an updated list of the signatories to the
online petition by Citizens Against Legalized Malpractice. His list was current as
of April 8th.2

The names and locations of the new signatories appear at pages 1-4 of the
attached Exhibit. The names and locations of persons who signed earlier appear
at pages 2-7 of the Exhibit to Memorandum 2016-8.

Comments of Prof. Richard Zitrin

Prof. Richard Zitrin (UC Hastings College of Law) has previously expressed
his view that the Legislature should revise California’s mediation confidentiality
statutes to create “reasonable exceptions.”3 He now writes to express concern
that “a legal malpractice ‘carve-out’ is simply insufficient to correct the problems
flowing from both the overbroad legislation and Cassel.”*

1. Any California Law Revision Commission document referred to in this memorandum can
be obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.

The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
However, comments that are received less than five business days prior to a Commission
meeting may be presented without staff analysis.

2. Email from Bill Chan to Barbara Gaal (4/8/16).

3. Richard Zitrin, Viewpoint: Mediation Confidentiality, We Need Exceptions (Memorandum 2014-
6, Exhibit pp. 16-20); see also Memorandum 2015-46, Exhibit pp. 219-20.

4. Exhibit p. 5.



In Prof. Zitrin’s view, California “need[s] to preserve mediator immunity,
both from lawsuit and testimony.”5 But he also believes that California “need[s]
. to protect the end-users of mediation from the negligent or nefarious
occurrences that third parties may insert into the mediation process, then turning
around to use confidentiality and privilege more as a sword than a shield.”¢

He refers to two actual cases to illustrate his points. In the first case, the court
of appeal found it unnecessary to resolve the mediation confidentiality issues.”
Prof. Zitrin also notes that “a malpractice ‘fix’ might possibly address this.”®

A Los Angeles County Superior Court just rejected the plaintiff’s claims in the
second case, after ruling that certain evidence was inadmissible due to mediation
confidentiality. The time to appeal has not yet run.” To avoid interfering with
pending litigation, we will not say anything further about that case at present.

If we understand him correctly, Prof. Zitrin is concerned that the
Commission’s proposed “legal malpractice ‘carve-out’”1® will not sufficiently
protect a third party from an attorney’s mediation misconduct, only a client. He
says that California “need[s] a fix that is an across-the-board fix, albeit narrow,
that allows parties to maintain actions against others while still preserving
mediator immunity.”"! It is not clear whether Prof. Zitrin realizes that the
Commission’s proposed new exception will apply in a State Bar disciplinary

proceeding, as well as a legal malpractice case.

Respectfully submitted,

Barbara Gaal
Chief Deputy Counsel

5. Id.

6. Id.

7. See Lofton v. Wells Fargo Home Mortgage, 230 Cal. App. 4th 1050, 1067-68, 179 Cal. Rptr.
3d 254 (2014).

8. Exhibit p. 5.

9. See Steven Crighton, Mediator’s Privilege Holds Up in “Law & Order” Dispute, Daily J. (April
12, 2016); Ben Hancock, “Law & Order” Divorce Suit Blocked by Mediation Privilege, The Recorder
(April 11, 2016).

10. Exhibit p. 5.
11. Exhibit p. 6.
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EMAIL FROM PROF. RICHARD ZITRIN (4/12/16)

Re: Mediation Confidentiality — CLRC Staff Memo re In Camera Screening Process

Dear LRC staff ...

I received an email from mediator Rachel Ehrlich sent to many people regarding
mediation privilege. As you may know, I’ve written about the need for reform; I include
that article ... for easy reference.

The Ehrlich email encloses a CLRC report regarding a “carve-out” and in camera post
that I am concerned is too narrow. I submit these thoughts for your consideration.

I am concerned that a legal malpractice “carve-out” is simply insufficient to correct the
problems flowing from both the overbroad legislation and Cassel. As a trained mediator
and a member of AA’s mediation panel for several years, I appreciate the need for
mediation confidentiality. But our statute, far broader than in any other jurisdiction, has
too many unintended effects, as shown in the excerpt of an article, below, from today’s
SF Recorder.

We need to preserve mediator immunity, both from lawsuit and testimony. But we need
also to protect the end-users of mediation from the negligent or nefarious occurrences
that third parties may insert into the mediation process, then turning around to use
confidentiality and privilege more as a sword than a shield. For example, in my case,
Lofton v. Wells Fargo Home Mortgage, 231 Cal. App.4™ 549 (2014), the defendants used
a mediation privilege claim to attempt to keep out a damning document — a proposed
settlement agreement between Wells and the lawyers themselves which excluded the
lawyers’ own clients — by claiming a continuing mediation between Wells and the law
firm, although the law firm was not a party and only arguably a “participant.” (This did
not affect the result; the trial judge kept the document out but there was so much other
supporting evidence in our favor that she still disgorged all of the law firm’s $5.4 million
fees.)

While a malpractice “fix” might possibly address this, here the law firm argued that it
itself was a party to a mediation with Wells.

In the case today, there are third parties who are not law firms who are non-suited. See
below. The question arises on what basis this was a mediation rather than a settlement
discussion facilitated by Mr. Wolf’s “people.” (The article is silent as to what agreement
Ms. Wolf may have signed.)

EX5



We need a fix that is an across-the-board fix, albeit narrow, that allows parties to
maintain actions against others while still preserving mediator immunity.

Best,
Richard

RICHARD ZITRIN
Lecturer in Law
University of California, Hastings College of the Law
c/o 535 Pacific Avenue, Suite 100
SAN FRANCISCO, CA 94133
Direct Phone: 415.354.2701
E-mail: zitrinr@uchastings.edu
richard @zitrinlawoffice.com

1> Staff Note. The article that Prof. Zitrin refers to in the first paragraph of this email is attached
as Exhibit pp. 16-20 to Memorandum 2014-6.

In the second paragraph of this email, Prof. Zitrin refers to “a CLRC report regarding a
‘carve-out’ and in camera post.” Rachel Ehrlich apparently distributed that document to various
persons along with a short note encouraging them to read the document. Based on her email
(which Mr. Zitrin forwarded along with his comments), the document in question was
Memorandum 2016-18.

In the third paragraph of his email, Prof. Zitrin refers to the following article:

Ben Hancock, “Law & Order” Divorce Suit Blocked by Mediation Privilege, The

Recorder (April 11, 2016).
We have not reproduced the excerpt he provided from that article, because of copyright concerns.
The article reports that a Los Angeles Superior Court judge recently “tossed out” a case relating
to the “Law & Order” fortune because certain evidence was inadmissible under California’s
mediation confidentiality statutes. Another article about the same case was published in The Daily
Journal. See Steven Crighton, Mediator’s Privilege Holds Up in “Law & Order” Dispute, Daily
J. (April 12, 2016).

In the fourth paragraph of his email, Prof. Zitrin refers to a case called Lofton v. Wells Fargo
Home Mortgage. The citation he provided is incorrect; we presume that he meant to refer to the
mediation confidentiality discussion in the following opinion:

Lofton v. Wells Fargo Home Mortgage, 230 Cal. App. 4th 1050, 1067-68, 179 Cal.
Rptr. 3d 254 (2014).
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