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First Supplement to Memorandum 2016-59
Relationship Between Mediation Confidentiality and Attorney Malpractice
and Other Misconduct (Possible Additional Reforms to Include
in the Tentative Recommendation)
Memorandum 2016-59 discusses the possibility of including additional
reforms in the tentative recommendation that the Commission is drafting, either
as complements to the Commission’s proposed new mediation confidentiality
exception or as possible alternatives.1 The Commission did not have time to
discuss that memorandum in December, so it will do so at the upcoming
February meeting instead.
At that time, the Commission will also consider some pertinent comments,
which were previously presented and analyzed in the First Supplement to
Memorandum 2016-60. For convenient reference, the relevant material from that
supplement is attached.2
Also attached is the following new communication, which addresses some of
the issues raised in Memorandum 2016-59:
•
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Mr. Berman’s new communication is discussed below.
COMMENTS OF LEE JAY BERMAN
In his new communication, Mr. Berman makes several points. We examine
his points in the same order that we presented the corresponding issues in
Memorandum 2016-59.

1. Any California Law Revision Commission document referred to in this memorandum can
be obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.
The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
However, comments that are received less than five business days prior to a Commission
meeting may be presented without staff analysis.
2. See Exhibit pp. 2-16.
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General Input
Mr. Berman views mediation as a unique process “whereby people
(celebrities and otherwise) can come together and be assured that their
conversations to settle a dispute or lawsuit will be absolutely confidential.”3
Although he does not expressly urge the Commission to include multiple
proposals in its tentative recommendation, he clearly would like the Commission
to consider possibilities other than reducing confidentiality.4
Disclosure Requirements
At pages 6-18, Memorandum 2016-59 discusses the possibility of statutorily
requiring that certain information be provided to a party before the party decides
whether to mediate. Mr. Berman thinks that a “disclosure document is a good
idea, as it fosters informed consent.”5 In his view, the “most important thing
about this process is that people are clear on what the rules are before they
begin.”6
With regard to the content of the required disclosure, Mr. Berman raises an
idea not previously suggested. He says that the disclosure form “could/should
include a box that says [the mediation parties] are waiving their right to a
Confidential Mediation, and opt instead for a Non-Confidential Settlement
Conference, and that the neutral shall no longer be called a Mediator, but will
instead be called the Settlement Officer.”7 He considers the terminology
distinctions critical:
DO NOT let the non-confidential process also be called a
mediation, because it is not. We need vocabularial clarity, so that
people have definition around what each process is. It must also be
made clear to all participants that the neutral Settlement Officer
may be called to testify, as a mediator cannot be. You MUST
bifurcate these processes.8
Mr. Berman also notes that “[t]iming is everything. He makes two specific
points about timing:
(1) The “disclosure document MUST be signed by all parties prior to
the first communications in a mediation. That doesn’t mean 9am
Monday morning, it means prior to submission of briefs, prior to
pre-mediation calls with participants, etc.”9
3.
4.
5.
6.
7.
8.
9.

Exhibit p. 1.
See id.
Id.
Id.
Id.
Id. (capitalization in original).
Id. (capitalization in original).
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(2) “[P]eople MUST be clear on what is and what is not confidential
before they disclose.”10 Mr. Berman explains that “[t]he problem
with allowing confidentiality rules to be changed after the fact by
someone making a claim of attorney malpractice, is that it
contemplates letting the cat out of the bag, after that cat was put in
there on the promise of confidentiality.”11 In his view, “[y]ou
simply cannot adopt a process that changes the rules around
confidentiality AFTER one has decided to make admissions or
disclosures.”12 He says that “[n]othing would be worse.”13
Ron Kelly’s “Alternative Compromise Package”
Ron Kelly’s “Alternative Compromise Package” is discussed at pages 31-35 of
Memorandum 2016-59. Among other things, that package would include a new
exception to mediation confidentiality, which would differ from the one the
Commission has been drafting.
In his new communication, Mr. Berman does not specifically refer to the
“Alternative Compromise Package.” He does, however, express concern about
revising the mediation confidentiality rules to achieve a compromise:
Please remember that while you are endeavoring to solve a
problem here (allegations of malpractice in mediation), you cannot
lose sight of the big picture here: That you are weighing the
important benefit of public policy that overwhelmingly favors a
confidential mediation process against the rare, though not absent,
problem of alleged malpractice. A compromise, where people
(attorneys, parties, and the mediators) aren’t sure what is
confidential and what isn’t, means that people will play it safe and
not share something that could come back to hurt them, meaning
those cases don’t settle, and the courts are more crowded with
litigation that could have been avoided if they felt safe making
admissions, apologies, and other statements in a trusted
confidential process.14
In other words, Mr. Berman is concerned that reducing the level of
confidentiality will have a chilling effect on mediation discussions, which will
undermine the effectiveness of those discussions and consequently burden the
courts with disputes that might otherwise be resolved in mediation.
Respectfully submitted,
Barbara Gaal
Chief Deputy Counsel
10.
11.
12.
13.
14.

Id. (capitalization in original. italics added).
Id.
Id. (capitalization in original).
Id.
Id.
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EMAIL FROM LEE JAY BERMAN (12/2/16)
1. There exists under CA law no other process whereby people (celebrities and
otherwise) can come together and be assured that their conversations to settle
a dispute or lawsuit will be absolutely confidential. Removing those
protections would ensure that no such place exists.
2. The most important thing about this process is that people are clear on what
the rules are before they begin. This is why your disclosure document is a
good idea, as it fosters informed consent. The form could/should include a box
that says that they are waiving their right to a Confidential Mediation, and opt
instead for a Non-Confidential Settlement Conference, and that the neutral
shall no longer be called the Mediator, but will instead be called the
Settlement Officer. DO NOT let the non-confidential process also be called a
mediation, because it is not. We need vocabularial clarity, so that people have
definition around what each process is. It must also be made clear to all
participants that the neutral Settlement Officer may be called to testify, as a
mediator cannot be. You MUST bifurcate these processes.
3. Timing is everything. Your disclosure document MUST be signed by all
parties prior to the first communications in a mediation. That doesn’t mean
9am Monday morning, it means prior to submission of briefs, prior to premediation calls with participants, etc. The other aspect of timing is that people
MUST be clear on what is and what is not confidential before they disclose.
The problem with allowing confidentiality rules to be changed after the fact
by someone making a claim of attorney malpractice, is that it contemplates
letting the cat out of the bag, after that cat was put in there on the promise of
confidentiality. You simply cannot adopt a process that changes the rules
around confidentiality AFTER one has decided to make admissions or
disclosures. Nothing would be worse.
4. Please remember that while you are endeavoring to solve a problem here
(allegations of malpractice in mediation), you cannot lose sight of the big
picture here: That you are weighing the important benefit of public policy that
overwhelmingly favors a confidential mediation process against the rare,
though not absent, problem of alleged malpractice. A compromise, where
people (attorneys, parties, and the mediators) aren’t sure what is confidential
and what isn’t, means that people will play it safe and not share something
that could come back to hurt them, meaning those cases don’t settle, and the
courts are more crowded with litigation that could have been avoided if they
felt safe making admissions, apologies, and other statements in a trusted
confidential process.
Lee Jay Berman
Lee Jay Berman | Mediator, Arbitrator & Umpire
11355 W. Olympic Blvd., Suite 111, Los Angeles, CA 90064
O: 310-478-5600 | leejay@mediationtools.com | CV: http://aiminst.com/cvljb
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