AGERDA
for méeting of
CALIFORNIA LAW REVISION COMMISSION

San Francisco March 13-1k4, 1959

1. Minutes Februsry, 1959 meeting (Sent to you on February 27.)

2. Worklead and Procedures {See Memorandum Fo. 1, sent to you on
February 27)

3. Matters relating to 1959 Legislative program:

A. Schedule of presentation of bills to Judiclary committees
{orsl report)
B. Study 37(L) ~ Claime Statute (See Memorandum No. 2, sent
to you on February 27 and supplementary
Memorandum enclosed):

1) Action on suggestions made by Senate Interim
Judiciary Committee

2) Action on suggestions received from Interested
persons

C. Study Fo. 11 ~ Sale of Corporate Assets (See Memorandum
No. 4, enclosed)

D. Study Fo. 24 - Mortgages for Future Advances (See
Memorandum No. 5, enclosed)

E. Suggestions (if any) received from State Bar relating
to the Commission's bills

k. Approval of various research consultants' work for printing (See
Memorandum No. 3, sent to you on February 27)

5. TFurther consideration of matters heretofore considered:
A. Study Fo. 33 - Survival of Tort Actions (Material to be sent)
B. Study No. 34 - Uniform Fules of Evidence {Purther consideraticn

of Chadbourn memorandum on the privilege
against self-incrimination)




e

€. Study No. 38 -

D- study NO. 32 -

E. Study No. 28 -

6. New Matters:

A. Study No. k2 -

B. Study Fo. b8 -

¢. Study No. 51 -

_i:j

Inter Vivos Rights in Probate Code § 201.5
property (See materisl sent to you prior
to the JANUARY meeting)

Arbitration (Progress report - material to
be sent)

Condemnation (oral report on status of

request for additional funds to carry study
forward})

Trespassing Improvers (Sent to you prior
to the February meeting)

Right of Juveniles to Counsel (Sent to you
prior to the February meeting)

Alimony after Divorce (Sent to you prior
to the Februsry meeting)
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MINUTES OF MEFTING
of

March 13 and 14, 1959

SAN FRANCISCO

Pursuant to the call of the Chairman, there was a
regular meeting of the Law Revipion Commission on March 13
and 14, 1959, in San Francisco.

PRESENT: Mr. Thomas E. Stanton, Jr., Chairman

Mr. John D. Babbage, Vice Chairman
Mr. Frank S. Balthis '
Honorable Roy A. Gustafson (14th)
Mr. Charles H. Matthaws

Professor Samuel D. Thurman

Mr. Ralph N. Kleps, ex officio

ABSENT:  Honorable James A. Cobey
Honorable Clark L. Bradley

Messrs, John R. McDonough, Jr., Glen E, Stephens,-
and Miss Louiss R. Lindow, members of the Commission's staff,

were also present.

Professcr James H. Chadbourn of the School of Law,
University of Californla at Los Angeles, the research consultant
for Study No. 34{L), was present dwring a part of the meeting

on March 1k, 1959.
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, Minutes~Regular Meeting
C- March 13 and 1k, 1959

The minutes of the meeting of February 13 and 14, 1959,

were unanimously approved after the following changes were made:

(1) Page 15. Substitute Mr. Bradley's name for that of
Mr. Babbage and substitute Mr. Stanton's name for that
of Mr. Thurman.

(2) Page 18. Delete the reference to the acticn taken
purporting to rescind action taken earlier with respect
to the adoption of Subdivision (1} of Rule 23 end the
repeal of Section 1323.5 of the Penal Code.

{3) Page 18. Insert the phrase "with the substitution
of the word 'defendant' for the word ‘'accused’ and”

C after the clause "Subdivision (1) of Rule 23."

(4) Page 20. Correction to be submitted by Mr. Gustafson.
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Minutes-Regular Meeting
March 13 and 1k, 1959
I. ADMINISTRATIVE MATTERS

A. Personnel:

(1) Executive Secretary. The Executive Secretary

reported that Mr. DeMoully bkaes accepted the posiiion as Executlive
Secretary and will assume the position August 1, 1959.
(2) Apsistant Execuiive Secretary. The Executive

Secretary reported on a conversation he had with Mr. John Fisher,
Executive Officer of the State Persomnel Boerd, relating to a
communication received by the Beoerd from an applicant for the
Asgiptant Executive Secretary position who has taken the position
that the Executive Secretary, Mr. McDonough, is disqualified to sit
as the Comnission’s representative on the interview board because he
recoimmended the appointment of Mr. Stephens, a Stanford Law School
graduate, to the position on a temporary beesis. The Commission
considered the feasibility of bhaving a Comission member represent
the Commission or dgferring the interviews until Mr. DeMoully takes
over as Executive Secretary. After the matter was discussed a motion
was made by Mr. Thurman, seconded by Mr. Stanton snd unanimously
edopted to proceed as originally planned and have Mr. MeDonough

sit in as the Commission's representative on the interview board.
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B. Reorganization of the Commission's Workload and Procedures:

The Commigsion considered Memorandum No. 1 (dated 2/25/59)
prepared by the Executive Secretary relating to (1) the problems
confronting the Commission {i.e., the substantial backlog of
essignments and the necessarily limited amownt of time which the
members of the Commission can give to this work) and {2} various
possible courses of action which might be adopted t0 deal with the
situation. . (A oopy of which is attached herete.) After the matter
was discussed the following matters were agreed upon:

(1) There should be no Fridsy night meetings nor three-day
meetings scheduled except when urgent matters must be considered
or other special justification exists.

(2) The meetings should ordinarily be scheduled as follows:

Friday - 9 a.m, to 5:30 p.nm.
Saturday - 9 a.m, 0o 5 p.m.

(3) The Cheirmen should terminate prolonged deliverations
on any matter by either bringing it to a vobe vhen appropriste, or,
referring the matter to the staff elther for further research cor
redrafting.

(k) The present rule of five votes should be abandoneﬁ
and the rule adopted that ection, including e recommendation to
the legislature, may be taken by a majority of those present but
wlith a minimum of four votes.

(5} There should be no attempt at this time to reduce the
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number of asgigned studles presently on the Commission's agenda,

A motion was then made by Mr. Gustafson, seconded by
Mr. Thurmen and unanimously adopted to formally approve propositicns
Jjust stated.

The Commission then considered what studies should be given
priority for the 1961 Legislative Session. The Executive Secretary
suggested thet the Commission could either (1) concentrate on the
major studies--i.e., Uniform Rules of Evidence, Arbitration, Con-
demnation, Sgvereign Innunity, Bail, and Attachment--and defer
consideration of the lesser studies, {2) or defer several of the

major studies until 1963 and complete most or all of the lesser

studies by 1961, After the matter was discussed it was agreed that the

Chairman and the Execubive Secretary should work out a2 recommendation

on this matter end submit it to the Commission for its approval.
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C. Law Review Publiga.tion Bequests:

(1) Reguest of Profesgor Harold E. Verrall. After the

matter was discussed a motion was made by Mr. Babhage, seconded by
Mr. Stanton, and unenimously edopted to grant Professor Verrall
permission to publish his Doctrine of Worthier Title Study in
revised form es a law review article with appropriete acknowledgment
of its commection with the Commission.

(2) Request of Professor Harcld Mersh, Jr. The Commission

considered the request of Professor Harold Marsh, Jr. for authorization
to publish & law review article, Section VIII of whieh is a dis-
cusgion of the inter vivos rights of cne spouse in property scquired
by the cther spouse while domiciled elsewhere.

This discussion is based oh a study for the Commisslon by
Professor Msrsh which has not been pubiished by the Commissicn.
During the discussion Mr. Bebbage pointed out that the question
whether research consultants should be permitted to publish their
work for the Commigsion as law review articles prior its publication
was considered at the January 16 and 17 meeting and should not
be reconsidered at this time since Senator Cobey and Mr. Gustafson,
who took the position that such publication should not be permitted,
were not present. After the matter was dlscussed 1t was agreed
that the BExecutive Secretary showld contact Professor Marsh to
see if it would be mgreeable to him if Section VIII were deleted.
It wes alsc agreed that this matier should be reconsidered if Professor
Marsh is of the opinion theit Section ¥III is an essential portion of

the proposed law review article,
~Ea
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D, Printing Progrem. The Cormission had before it

Memorandum No. 3 {dsted 2/27/59). (A copy of which is attached
hereto.)

The Copmission first considered whether the study and
recomreendation of the Uniform Rules of Evidence should be
printed in one pamphlet or in more than one pamphiet. During
the discussion Mr. Gustafson steted his view that the Commission's
report should not be printed until the Commission finally considers
&ll the Uniform Rules because what may be deemed final action now
ray be changed during consideration of a later rule. After the
matter was discussed it was agreed that' the Executive Secretary
should {1) have Professors Chadbourn's study relating to the hearsay
rule and its exceptions set in type and hold it in galley form, and
(2) draft a reconmendation of the Commigsion on the hearsay rule
and its exceptions for the Commisslon's consideration. It was
agreed to defer to a later date a decision on whether to print and
distribute the Uniform Rules as a unit or piecemeal.

The Commission then ccngidered the request of the Executive
Secretary for authorization to send the following studles to the
printer:

Study #33 Swrvival of Tort Actions
8 Inter Vivos Righte
2 Rights of Good Faith Improver
#18 Juveniles Right to Coumsel
#51 Right to Support After Divorce
After the matter was dlscussed e motion was made, seconded

and unanimously adopted 1o authorize the Executive Secretary to

prepere and gend to the printer the following studies; Studies
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No. 33 (Survival of Tort Action); No. 34(L) {Uniform Rules of Evidence

- See supra.); and No. 38 (Inter Vivos Rights).

~-8-
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E. New Studies Authorized by the Legislature: Mr. Kleps

stated that there is a hill hefore the Legislature which proposes

10 add & new Public Districts Code fto the present cofes. He reised
the question of whether the Commission would object 1f one of ite
Jegislative members were to propose that the Commission be authorized
to make a study to determine whether such a new code should be
enacted. After the matter was discussed it was agreed that the

Commission would not welcome having this toplc sesigned to 1it.
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Ii. LEGISLATIVE MATTERS

A, Schedule of the Pregsentation of Bills: The Executive

Secretary reported that A.B. 400 and A.B. 402 are scheduled to

be presented to the Assembly Judicisry Committee--Criminal on

March 23; that S.B. 160, 163, 164, 165, 166 and 167 are scheduled

10 be presented toc the Senate Judicisry Camnittee at 10:00 a.nm.

on March 25, and that A.B, 401, %03, Lob and 405-410 are echeduled

to be presented to the Assembly Judiciary Civil Committee at 3:45 p.m.

" on March 5.

=10-
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B, Study No, 1 - Suspension of the Abgolute Power of Alienation:

The Commission considered the letter (dated 2/26/59) conteining the
report of the State Bar Committee appointed to study and report to
the Board of Governors concerning the Commiasion's proposed legislation
relating to suspension of the absolute power of alitenstion end S,B.
165. (A copy of each.of these items 1s attached hereto.) After the
matter was digcussed the following action was teken:
(1) A motion was made by Mr. Gustafson and seconded

by Mr. Babbage to delete froem the second paragraph of Section 77l
of the Civil Code the following phraee:

"and the provision is wholly ineffective unless, consistently

with the purposes of the trusi, 1t may be given effect for

some period not exceeding such time."
The motion carried:

Aye: Baebbage, Balthis, Gustafson, Matihews, Stanton, Thurman.

Ro:  Hone.

Not Present: Bradley, Cobey.

It was agreed that the Executive Secretary should check with
Mr. Turrentine regarding this revision and to zuthorize the Chairman
and Executive Secretsry to teke the necessary steps to amend S.B. 165.

(2) A motion was made by Mr. Bubbage and seconded by

Mr. Matthews to substitute the words "all of the creators of the trust"
for "the creator of the trust” in the second sentence of the second
paragraph of Section 771 of the Civil Code. The motion carried:

Aye: Babbage, Balthis, Gustafson, Matthews, Stanton, Thurman.

w1le
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No: Hone.

Not Present: Bradley, Cobey.
(3) A motion wes made by Mr. Matthews and seconded by

Mr. Babbage to disapprove the Committee's proposed addition of
a new subsection to new Section T7l, because, as the Committee
stated, the point sought to be clerified was "obvious”. The
motion carried:

Aye: Dabbage, Matthews, Stanton, Thurman.

No: PBelthis, Gustafson.

Kot Present: Bradley, Cobey.

-1
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C. BStudy No. 11 - Sale of Corporate Assets: The Commission

considered Memorandum No. 4 (dated 3/4/59) and a memorendum (dated
3/4/59) prepared by Mr. Stephens relating to the Commission's
proposal to codify the decision of the Jeppi case. (A copy of
each of these items is attached hereto.) After the matter was
discussed it was agreed that Mr. Stephenls memcrandum should be
sent to the members of the Board of Governors and that the Chairman
and the Executive Secretary should attend the meebting presently
scheduled for the coming week of the Committee appointed by the
State Bar to study the Commission's recommendation relating to sale

of corporate assets.

-13-
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D. Study No. 22 - Cut off Date - Motion for New Trial: The

Executive Secretary reported on a letter received from the State

Bar reporting the Board of Governor's concurrence in the view of

the Committee on Administration of Justice that S5.B. 164 should
amend Sections 659 and 663a of the Code of Civil Procedure to

glve the moving party 60 days rather than 30 days aPfter entry of the
judgment to notice hip motion. After the matter was discussed a
motion was made by Mr, Babbege and seconded by Mr. Balthis to

direct the Executive Secretary tc advise the Board of Governors

and the legislative committees that the Commission is not

persuvaded of the desirability of the proposed amendment but views the
matter as one of policy for the Legiglature to decide and, therefore,
would not object to the proposed amwendment if a legislative committee

favors it.

-1k-
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E. Study No. 24 - Mortgages for Future Advances: The

Comnission had before it Memorandum No, 5 (dated 3/5/59); a letter
(dated 2/26/59) from Senator Cobey to the Executive Secretary
forwarding a memorandum seﬁt to him by Mr. Albert Monaco suggesting
certain changes in S.B. 167 (the bill relating to mortgages for
future advatices); & copy of the meworandum from Mr. Monaco to
Senator Cobey; a copy of Section 2975 of the Civil Code proposed
by the Commission as it would be amended if changes proposed by
Mr. Moneco were made; = letter (dated 3/10/59) sent to the Executive
Secretary from Mr. Philip Gregory proposing, on behalf of the
California Banker's Asscciation, certain revisions to S.B. 165
and 5.B, 167. (A copy of each of these items is attached hereto.)}
The Commission first considered Mr., Gregory's letter, After
the mstter was discussed it was agreed (1) to approve the insertion
of a comma after the words "cbligatory advances” in line 15 of
S.B. 167 and {2} to direct the Executive Secretary to discuss the
other two proposed revisions with Mr. Gregory.
During the course of the meeting a copy of the report of the
State Bar Committee appointed to comsider the Commission's study
and recommendation on mortgages for future advances wes given to
Mr. Btanton. {Mr. Mohaco 48.a member of this committee and 1ts views
coineided with those expressed in his memorandum to Senator Cobey.)
The Executive Seeretary reported that he had reviewed the Committee's
proposed smendments of S.B. 167 and believed that they fell into two

cetegories: (1) amendments to clarify which were not necessary and

-15-
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(2) amendments going beyond the scope of the Commission's study.
During the discussion which followed Mr. Babbage stated that the
Commission should adhere to the policy adopted at its January
meeting that ordinardily bills will be introduced in the form in
which they are published by the Commission and amended to reflect
only those changes which are necessary to avoid real embiguity or to
meet a probiem not forseen by the Commission. After the matter
was discussed it was agreed that the proposals of the State Bar
Committee should not be accepted. It was alsc agreed that the
Chairman should talk to Mr. Sterling and explain to him the
Commission's genersl views about amending its proposed legislation
after its reports have been published and bills have been introduced.

A motion was made by Mr. Gustafson, seconded by Mr, Bgbbage
and adopted to disapprove Mr. Monaco's suggested changes in
S.B. 167. Mr, Stanton voted against the motion.

A motion was then made by Mr. Babbage, seconded by
Mr. Thurman and uwnanimously edopted to authorize the Chairman and
Executlve Secretary to take vhatever action is necessary to
resclve any problems which may arise in light of the position taken

by the Board of Governors on S.B. 167.

=16-
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P. Study No. 37(L) - Claims Statute: The Commission

considered the staff memorandum (dated 2/20/59) relating to the
various revisions to A.B. 105 proposed by the Senate Interim
Comittee at 1ts meeting on. Fe&uw 18, 1959, (A copy is attached
hereto.} The fq}lcming action was taken:

(1) Section T1l. A motion was made by Mr. Bebbage and
seconded by Mr. Matthews to insert 'I;he following provision after
Subsection (e) of Section 7il: "The claim shall be signed by the
claimant or by some person cn his behalf.” The motion carried:

Aye: Babbage, Balthis, Matthews, Stanton, Thurman.

No:  HNone.

Not Present: Bradley, Cobey, Gustafson.

fComment: The reasons given by the Senate Committee for this
requirement are {1) that a signature is necessary to give some
agsurance that the claim will constitute a representation by the
claimant and will be so regarded by him, thus glving some guarantee
of its veracity and (2) that it might facilitate a prosecution under
Penal Code Section 72 against a person who has filed a false claim,)

The Commission considered when a claimant should be
permitted to amend his claim. After the matter was discussed s
motion vas maede by Mr. Babbage and deconded by Mr. Matthews to revise
the last paragrapl-i of Bection 71l to read:

A claim mey be emended at any time within eighty (80) days

after it is presented unless at the time of the proposed

amendment the claimant is barred by Section 718 from suing

on the cause of action to which the claim relstes.

The motion did not carry:
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Aye: DBabbage, Matthews, Stanton.
No: Belthis, Thurman.
Not Present: BPBradley, Cobey, Guetafscn.

A motion wes then made by Mr, Thurman and seconded by

Mr. Balthis to reviee the last paresgraph of Section 711l to reed:

A cleim may be emended at any time within eighty (80) days
after 1t is presented.

The motion carried:

Aye: Babbage, Balthis, Matthews, Stanton, Thurman.
No: Kone,
Not Fresent: Bradley, Cobey, Gustafson.

(2) Section 716. The Commission then discussed the

last sentence of the last parasgraph of Section Tif. After the

natter was discussed & motion was made by Mr. Babbage and seconded

by Mr. Balthis to add s new Section 722 to the Government Ceode to

read:

Nothing in this chapter shall prohibit the governing body
of the local public entity from compromising any suit based
on a cause of sction for which this chapter requires a claim
to be presented.

The motion carried:

Aye: Babbage, Balthis, Metthews, Stanton, Thurman.
No: HNone.
Not Present: DBPradley, Cobey, Guestafson.

A motion was then made by Mr. Babbage and seconded by

Mr. Belthis to revise the first paragraph of Section 716 to read:

Within eighty (80) days after a claim is presented, the
governing body shall act on the claim in one of the following

ways:
-18-
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and to delete the last sentence from the last parsgraph of Section
716 which reads:
Actlon taken under this section shall be final and msar‘ not
be reconsidered by the governing body, but nothing herein
Bhall prohivit the governing body from compromising any suilb
based vpcn the cause of action to which the claim relates.
The motion cerried:
Aye: Babbage, Balthis, Matthews, Stanton, Thurmen.
Ko: lone,
Not Present: DBradley, Cobey, Gustafson.
{3) Section 728. A motion wes mede by Mr. Metthews
and seconded by Mr. Balthis to amend Subsection {a) of Section
718 to read:
(a) If the claim is allowed in full and the claimant eccepts
the amount allowed, no sult may be mailntained on any part of
the cause of action to vhich the cleim relates.
The motion carried:
Aye: DBsbbage, Balthls, Matthews, Stanton, Thurman.
No:  None.
Not Present: Bredley, Cobey, Gustafson.
A motion was then made by Mr. Thwman and seconded by Mr. Matthews
to delete the word "final" which precedes "sction" from the first
p.laz'agraph of Section T18. The motion carried:
Aye: Babbage, Balthis, Matthews, Stanton, Thuwrman.
No:  Rone.

Not Present: Bradley, Cobey, Gustafson.

(4} Section 719. The Commission considered the

~19-
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objection ralsed 'ny‘ the Interim Committee that Section Ti9 under-
mines one of the basic purposes of the claims statute by allowing
a claimant to sue for en amount greater than he stated in his
claim in that the entity is not pul on notice of the extent of the
cla:l.r‘n in time for it to make proper investigation., After the
nmatter was discussed it was sgreed (1) not to amend Section 719 out
of the bill at this time; (2} it pressed, to suggest thet it be
amhﬁded toc permit a variance not amounting to a marked discrepanc.y
between the amount of the clalm presented and the amownt prayed in
s suit; and (3) that if this suggestion is unacceptable Section 719
should be deleted from the bill.
A motion was then made by Mr., Thurman and seconded by
Mr. Matthews to delete tﬁe clause "Except as provided in Section
718" from Section 719. The motion carried:-
Aye: Babbage, Balthis, Matthews, Stanton, Thurman.
No:  None.
Not Present: BHradley, Cobey, Gustafscn.

(5) The Commission considered the cobjections raised

by the Interim Committee and severasl city attorneys who have written

to Mr. Bradiley to Section 720 {thet it ig -unnecessary because the courts

would apply the principle of estoppel in any event, that it 1s

undesirable because every claimant who failed to file a timely claim

would seek to invoke it, and that it would constitute an invitation to

claimants to assert estoppel). After the matter was discussed it
was agreed not to amend Section T20 out of the bill at this time

-20-
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and to auvthorize the Executive Secretary in his discretion to
agree to delete the section if strong objections are raised to
it by & legisletive commitiee, It was, however, agreed to delete
the clause "express or implied" from Section 720.

{6) Section 72l. A motion was made by Mr. Babbege
and seconded by Mr. Matthews to revise Section 721 to reguire that
s suit "must be cormenced within one year after the date of
rejection of the claim." The motion carried:

Aye: DBabbege, Balthis, Matthews, Stantcn, Thurman,

No:  None.

Not Pregent: Bradley, Cobey, Gustafson.

[Comment: This revision was made to meet the objecticons
made to Section 720 by some members of the Senate Interim Judiclsry

Committee. ]
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G. Study No. 37(L) - Suggestions received relating to

Claims Statute: The Commission had before it two staff memoranda (dated

2/25/59 exd 3/5/59) reporting suggestions received relating to the
cleims statute from different attorneys; a letter (dated 2/28/59). from.
Mr., McCaffrey, Principal Counsel of the Department of Eumployment;
a letter (dated 2/20/59) from Professor Van Alstyne to the Executive
Secretary concerning a conversation he had with Mr. Roscoe Hollinger,
Chief Auditor of Los Angeles County and a letter (dated 3/5/59) from
Frofessor Van Alstyne to the Executive Becretsry concerning the
conversation he had with Mr, Chambers of the Los Angeles County
Auvditor's Office, both letiers relating to provisions of the claims
statute; end A.B. L05 relating to claims against local public entities.
(A copy of each of these items is sttached hereto.)

{1) The Commission first considered the memorandum
(dated 2/25/59) reporting suggestions received from Messrs. Ferguson,
Flewelling, Gerdiner, Kostlan, Nelson and Scanlon. After the matter
was discussed it was sgreed thet no actlion should be taken =t this
time on the variocus suggestions contained in this memorandum.

(2) The Commission then comsidered the memoremdum (dated

3/5/59) reporting suggestions received from Messrs. Lauten, Annibale,and.

Cockins, After the matter was discussed the following action was taken:
(a) Section 703, A motion was made and seconded to substitute
the word "statute” for the clause "provisions of law” in

Subsection (a) of Section 703. The motion carried:

-0
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Aye: Bebbage, Balthis, Matthews, Stanton, Thurman.

No: None.

Not Present: Bradley, Cobey, Gugtafson,

[Comment: This revision was made to preclude a construction

of "provisions of law"” to include ordinances. ]

{b) Secticn 7i8. A motion was made by Mr, Thurman end
seconded by Mr. Matthews to revise the last paragraph
of Section 718 to read:

Nothing in this article shall he construed to deprive

a claimant of the right to resort to writ of mandamus

or other proceeding against the loecal public entity

or the governing body or any officer thereof to compel it

or him to pay a claim when and to the extent that it
has been allowed.

The motlon cerried:

Aye: Babbage, Balthls, Matthews, Stanton, Thirman.-

Ro:  None.

Not Present: Bradley, Cobey, Gustafson.

{Comment: It was agreed that authorization of e writ of
mandamig against e local public entity to compel it tc act on a
claim is inconsistent with the scheme of the statute which gives the
entity eighty {80) days to act (Section 7i6) and provides that a claim
is deemed rejected after the eightieth day. (Section T17)]

(3) The Commission then considered the letters from
Professor Van Alstyne to the Etecutive Secretary relating to his
convers‘a.tion with Messrs. Hollinger and Chambers of the Los Angeles

Avditors Office. After the matter wae discussed it was agreed to

-23-
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amend Sectione T1k and 716 to include the auditor of a loeal public
entity as a person to whom the eclgim could be delivered.
(4) The Commission then considered the letter to
Mr. Bradley from Mr. McCaffrey suggesting that the claims arising
under the Unemployment Insurance Code should be included in Section
TO03 and thus excepted from the claims statute. After the matter
was discussed a motion was msde by Mr. Matthews and secornded by
Mr. Thurman to add the following as Subsection (j) of Section 703.
(J) Claims arising under any provision of the Unemployment
Insurance Code, including but not limited to claims for money
or beneflts, or for refunds or credits of employer or worker

contributions, penailties or interest, or for refunds to workers
of deductions from wages in excess of the amount prescribed.

The motion ecarried:

Aye: Babbage, Balthis, Matthews, Stanton, Thurman.
He:  Rone.

Not Present: Bradley, Cobey, Gustafson.

=) -
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III. CURRENT STUDIES

A. Study No. 32 - Arbitration: The Commission considered

an oral progress report made by the Assistant Executive Secretary
of the work he has been doing on the study releting to Arbitretion.
During the discussion Mr. Stanton stated that the study should
include ereas that are not included in the Uniform Act, e.g., oral
agreements, "legislative" collective bargaining ezreements, etc.
After the matter was discussed it was agreed that collahoraticn
with either Mr, Kagel or a third person is not necessary and that
the Assistent Executive Secretary should proceed as outlined in

his report,
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B. Study No. 34(L) - Uniform Rules of Evidence: The

Commisgsion considered certain porticns of a memorandum prepared
b& Professcr Chadbourn on the various Uniform Rules which relate
to the privilege against self-incrimination (a copy of which is
attached)., After the matter wes discussed the following acticn

was teken:

1. Subdivision {b) of Rule 25. A motion was made ead

seconded to approve Subdivision (b) of Rule 25. The motion carried:
Aye: Bebbvage, Balthis, Gustafson, Matthews, Stanton,

Thurman.
C Ho; YNone,
' ' Not Present: DBradley, Cobey.

[Conment: It was noted that Rule 25(b) is consistent with

the present Cslifornia law.]
2. Subdivision {(c) of Rule 25. A motion was made by

Mr. Thurmen snd seconded by Mr. Matthews to approve Subdivision {c)'
of Rule 25. The motion carried:

Aye: Babbege, Balthis, Gustafson, Matthews, Stanton,
Thurman.

Ne: None.

Not Fresent: Bradley, Cobey.

[Comment: It was noted that Rule 25(c) is consistent
with the present California lew.}

3. Subdivision {4) of Rule 25. During the discussion

Cl of Subdivision (d) of Rule 25 Mr. Stanton raised the question

26




A

=

()

Minutes-Regular Meeting
March 13 and 14, 1959

whether the adoption of this section would change the present
California law by permitting the custodian of corporate records to
claim the privilege of not producing the records where the records
would personally incriminate him; he expressed doubt that the state-
ment in terms of "superior right to possessicn” mekes this clear.
The other members did not shere Mr. Stanten's doubt. After the matter
was discussed a motion wee made by Mr. Thurman and seconded by
Mr. Balthis to approve Subdivision (d) of Rule 25 with the following
revision to the last portion of the rule:

by the applicable rules of the substantive law, some

corporation, partnership, association or cther person

has a puperior right...
The motion carried:

Aye: DBabbage, Balthis, Gustafson, Thurman.

No: Matthews, Stanton.

Rot Present: ¥radley, Cobey.

[Comment: It was thought that "associetion” might not
be construed to include "partnership”. The words "other person”
were inserted after "association” to clarify the meaning. There
was some discussion of limiting Subdivision (d) of Rule 25 to civil

actiong but noc sction to this effect was taken.

4, Subdivision {e) of Rule 25. During the discussion of

Subdivision {e)} of Rule 25 Mr, Balthis stated that in his opinion
this section is too broad, in that "regulations” could alsc be

construed to include private regulations. In the course of the

-2
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discussion it wes agreed that it is not probable that Rule 25{e)
would be construed to override any existing statute giving a
department or public office the privilege %o not disclose private
communications. After the matter wes discussed a motion was made
by Mr. Balthis and seconded by Mr. Thurman to approve Subdivision
{e) of Rule 25 insofar as it spplies to public officials. The motien
carried:

Aye: Balthis, Gustafson, Matthews, Stanton, Thurmen,

No: Batbage.

Not Present: Bradley, Cobey.

During the discussion of Rule 25(e) insofar as it applies
to private persons Mr. Stanton pointed ocut that the Article I, § 13'of
the California Constitution contains a privilege against self-
incrimination and that Rule 25(e) could not affect this privilege.
After the meiter was discussed a motion was made by Mr. Gustafson
and seconded by Mr. Stanton to approve Subdivision (e) of Rule 25
a8 it is presently drafted, i.e., ineofar as it applies to both
public officimle and private persons. The motion carried:

Aye: Gustafscn, Metthews, Stanton, Thurman.

Ko: Babbage, Belthis.

Not Present: Bradley, Ccbey.

5. Subdivision {f) of Rule 25. A motion was made by

Mr. Gustafson and seconded by Mr. Thurman to approve Subdivisicn

{£) of Rule 25. The motion did not carry:

-28-
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Aye: QGustafson, Stanten, Thuwrmen.

No: Babbage, Balthis, Matthews.

Weot Present: Bredley, Cobey.

[Corment: It was the opinion of some members that
Subdivision (f) of Rule 25 if enacted would contrevene the
Constitution in that it would require é.witness vho is a custodian
or corporate records to testify on matters contzined within the
documents which would incriminate him personally. ]

6. Subdivision (g) of Rule 25. A motion was made by

Mr. Balthis and seconded by Mr. Gustafson to approve Subdivision
(g) of Rule 25, The motion carried:

Aye: Balthle, Gustafson, Stanton, Thurman.

No:  Babbage, Matthews. |

Rot Present: BPBradley, Cobey.

7. Rule 2%. A motion was made by Mr. Babbage and
seconded by Mr. Guetafson to approve Rule 24. The motion carried:

Aye: Babbage, Balthis, Gustafson, Matthews, Stanton,
Thurman.

No: None.

Not Present: Pradley, Cobey.

It was egreed that conslderation of Rules 37, 38 and 39
should be deferred umtll after the cther rules relating to privilege
have been considered.

It was also agreed that the procedure of gending

Professor Chadbourn's memorands to members of the State Bar Committee
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March 13 snd 1k, 1959
to Study the Uniform Rules of BEvidence immediately upon receipt of
the memorands should be continued rather than holding the memoranda
until after the Commission has acted and written a report of its

action.

Respectfully sukmitted,

John R, McDonough, Jr.
Executive Secretary

-30-
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O'MELVENY & MYFRS
Los-Angeles

February 26, 1959

Board of Governors

State Bar of Californis
2100 Central Tower

San Francisco 3, California

Gentlemen:

By your letter dated December i, 1958, the under-
signed were appointed as a committee to study and report to
the Board concerning a memorsndum prepared bty the Californie
Law Revision Cammission dated October 16, 1958, re discussion
with Senate Interim Commitiee concerning ihe rule prohibiting
suspension of the absclute power of alienstion. Our con~
gideration of this matter has been wnfortunately delayed by
the extended absence from the city of the Chairman of the
committee.

We would like first to compliment the Law Revision
Commission upon its memorandum and its proposed new leglslation.
In general we think the new legislation proposed is a substantial
improvement both over existing law and the original provisions
of A.B. 249 (19%7). We have, however, a few comments which
we would like to make,

1. We believe there should be deleted from the
second paragraph of proposed Section 771 (as set forth on
page 4 of the Commission's memprsndum) the clause reading "and
the provision is wholly ineffective unless, consistently with
the purposes of the trust, it may be given effect for scome
reriod not exceeding such time." The presence of this clause
appears to us unnecesgary and undesirsble, The preceding
part of the sentence in question has the effect of cutiing off
any non-termination provision as of the end of the permitted
pericd of the rwle against perpetuities but presumably leaves
such provision valid during such period. The additional clause,
inviting as it does attempted earlier terminations, seems to
us to serve no useful purpose because no one could rely upon such
earlier termination, absent a judicial determination that the
effectiveness of the non-termination provision during the
rermitted provision was inconsistent "with the purposes of the
trust”. This test of inconeistency with trust purposes in these
clrcumstances is too vegue to have any practical value. We
would prefer to eliminate the clause and to leave to individual
case determination by the courts any claim that a particular
non-terminetion provision could not be given effect even during
the permitted period,



s

{1

2. Ve suggest that the words "the creator of the
trust” of the second sentence of the paragrsph be changed to
read "all the creators of the trust” to make it perfectly
clear that the death or incompetency of one of several creators
will prevent voluntary termination by Jjoint action. Just as
all beneficiaries must joln, so must all trustors; otherwise
the purposes of the trustors may be defeated.

3. We suggest that the presently numbered sub-~
sections (1) and (2) under the third paragraph of the proposed
law be renumbered (Z) and (3), and a new subsection (1) be
added resding as follows:

"(1) it may be terminsted in the manner provided in
the instrument creating the trust."

While this additicn may seem merely to state the cobvious, it
would be wnfortunate if a court should construe the section as
exclusionary with respect to methods of teymination.

Respectfully submitted,
W. B. CARMAN

WILLIAM E. BURBY
IAWRENCE L. CI'LIS

By /s/ W. B, Carmen
W. B. Carmsn,
Chairman

WBC/nlf

29-90
A-3-20
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October 16, 1958

Memorandum on Commission's discussion with
Senate Interim Committee re. rule prohibiting
suspension of the ebsolute power of aliepation

The Law Revision Cormission discussed A. B. 249 (1957) with the Senate
Interim Judicisry Committee in March 1958 with a view to seeing whether the
bill would be acceptable to the members of the Committee if it were re-
introduced in 1959. At thet time some members of the Committee expressed
concexn about Section 5 of the bill which would have enacted the following

new Section 7Tl of the Cilvil Code:

T7l. A trust is not invalid, either in whole or
in part, merely because the durstion of the trust may
exceed the time within which future intereste in property
nust vest under this title, if the interests of all the
veneflciaries must vest, if at all, within such time.

A provision, express or iuplied, in the terms of an
ingtrument creating a trust that the trust may not be
terminated is effective if the trust is limited in dure-
tlon to the time within which future interests in property
must vest under this title. 3But if the trust is not sc
limited in duration, such a provision is ineffective insofar
a8 1t purports to be applicable heyond the time within vhich
future interests in property must vest under this title and
the provision 1s wholly ineffective unless, consistently with
the purposes of the trust, it may be given effect for scme
period not exceeding such time,

The concern expressed by members of the Committee was thet the repeal of
the suspension rule and the enactment of this provision to limit to duration
of trusts would result in trusts of perpetual duration or at least which
would last well beyond the pericd which is permissible under the suspension
rule today. The Commission took the position that this was unlikely to
happen because under the second paragraph of proposed new Section 771 the
teneficiaries could terminate the trust by their joint action at any time

.



after the time within which future interests in property must vest -- i.e.,
ilives in being plus 21 years. OSome members of the Committee suggested,
however, that this is not a sufficient safeguard because of the problem of
getting the beneficiaries to agree upon termination, pointing out that each
beneficiary would have a veto power with respect thereto.

At the end of the discussion it was agreed that the Commisaion would
give the matier further consideration and would attempt to draft a revision
of Secticn 771 which would meet the objections which had been expressed.

It was further agreed that when this had been done the matter would again be
placed on the agenda of the Interim Committee.

In the course of the Commission’s further consideration of Section 5 of |
A. B, 249 we detected a problem which had not therstofore occurred to us in
respect of the first sentence of the second paragraph of proposed new |
Bection 771 of the Civil Code. This sentence might be construed to prohibit
termination of an inter wivos trust which would not endure longer than the
prermissible perpetuities period even though the settlor and ell of the
beneficiaries, being competent and of age, desired termination. This would
be a departure from present law and would be undesirable. While the Com-
mission believes that the first sentence would not be so comstrued, it seems
best to avold any doubt on the matter by amitting the fLirst sentence of the
second parsgraph altogether and revising the paragraph to read as follows :

If a trust is not limited in dwreation te the time
within which future interests in property must vest
under this title, a provision, express or implied, in
the instrument creating the trust that the trust may
not be terminated ig ineffective inasofar es it puwrports
to be applicable beyond such time and the provision is
wholly ineffective unless, consistently with the purposes

of the trust, it may be given effect for some period not
exceeding such time. A provision, express or lmplied, in

-2~



an instrument creating an inter vivos trust that the
trust may not ve terminated shall rot prevent termination
by the joint action of the creator of the trust and all
of the peneficiaries thereunder if all concerned are
competent and if the benefilciariles are all of the age of
majority.

As to revising A. B. 249 to meet the questions raised by the Committee,
the Commission considered the possibillity of enacting & flat rule that no
trust mey endure for a perlod not limited to lives in being plus 21 years,
by the epactment of a provision along the following lines:

A provision, express or impiied, in arn instrument

creating a trust which would require or permit the trust

to continue In existence beycnd the period within which

future intereste in property must vest under this title

is 4o that extent void and the entire trust is void

unless, consistently with the purposes of the creator

thereof, it may be permitted to exist for scme period

not exceeding such time.
It was almost immedlately perceived that such a provision would be undesirable,
however, because it would strike dowm both deeds of trust and business
(Massachusetts) trusts insofar as they would endure for periods not measured
by lives in being plus 21 years, which many if not most of them do. (The
impact of the present suspension rule on the duretion of trusts is limited
to ordinagry private trustas. Deede of trusts and business trustes do not
fall thereunder because all interests under such trusts are transferable
and hence such trusts are held not to sugpend the absoclute power of
alienation. }

Moreover, this solution of the problem would be unsatisfactory because
it would not obwviaste one of the principal defects in our present law and
thus one of the principal reasons for making the suspension of alienation
study in the first place. This, &8 is pointed out in Professor Turrentine's

study, is that the present Californis law (which the proposal under dis-
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cussion would codify) is unususlly and unnecessarily restrictive in limiting

the duration of ordinary private truste to lives in being plus 21 years. The

present rule puts California in g minority, if not in a unique position,

among the several stetes in this regard and thus at a considerable dis-

advantage as a state in which to create trusts. {See discussion at pp.

G-18-22 and G«28-29 of research study.)

After giving the matter careful consideration the Law Revision Commission

decided to recommend that e third paregreph be added to Section 771 of the

Civil Code as i% would be enacted, so that it would read as follows:

fas in
A.B.
249]

[As re-
vised
above )

[New]

T7L. A trust is not invalid, eitaer in whole or
in part, merely because the dwration of the trust mey
exceed the time within which future interesgts in
property must vest umder this title, if the interest
of all the beneficiaries must vest, if at all, within
such time,

If = trust is not limited in duration t¢ the time
within which fulure interests in property must vest
under this title, a provisicn, express or implied, in
the instrument creating the trust that the trust may
not be termineted is ineffective insofar as 1t purports
to be applicable beyond such time and the provision is
wholly ineffective unless, consistently with the purposes
of the trust, it may be given effect for some period
not exceeding such time. A provision express or implied
in an instrument cresting an inter vives trust that the
trust nmey not be terminated shall not prevent termina-
ticn by the Joint action of the creator of the trust
and all of the beneficiaries thereunder if all
concerned are competent and 1f the beneficiaries are
all of the age of majority.

Whenever a trust has existed longer than the time
within which future interests in property must vest
under this title

{1} it shall be terminated upon the
request of a majority of the beneficlaries

(2) it may be terminated by & court of

coampetent Jurisdiction upon the petition of
the Attorney General or of any person who

-k



would be affected thereby if the court finds
that such terminaticn would be in the public
interest or in the best interest of a majority
of the perscmg who would be affected thereby.

This proposed golution of the problem of placing limitetions on the
duration of trusts would meke it impossible for eny beneficiary or growp
of beneficiaries less than a mejority to veto termination. It gives a
majority of the beneficiaries the absolute power to compel digsclution of
the trust after it has endured for a pericd measured by lives in being pilus
21 years. As en sdditional safeguard, the proposed statute empowere & court
to dissolve s trust after such period upon the petition of the Attormey
General or of any interested person, even though & majority o even all of
the beneficiaries desire 40 have the trust continued, if public or private

intereat so requires,

ol



{1959 Report)
RECOMMENDATION OF LAW REVISION COMMISSION RELATIHG T0
SUSPENSION OF THE ABSCLUTE POWER OF ALTENATION

At the 1957 Session of the Legislature Honorable Clark
L. Bradley introduced Assembly Bill No. 2&9; a bill drafted
by the Commission to eliminate from the Civil Code sev-
eral provisions which collectively are known as the rule
prohibiting suspension of the absolute power of alienation
{hereinafter referrgd to as the suspension rule}.50 The
bill failed to pass, principally because a question was
raised as to whether it provided an adequate substitute
for the suspension rule as a limitation on the duration of
private trusts.Bl The Commission has studied the matter
further since 1957 and has drafted a bill which it believes
will mest the objections which were made to A. B. 249.

Assembly Bill No. 249 would have provided as a sub-
stitute for the suspension rule as a limitation on the
duration of private trusts a new Section 771 of the Civil
Code which would have read as follows:

771. -4 trust is not invalid; either in whole

or in part, merely because the duration of the
trust may exceed the time within which future

5OFor the Commission's recommendation and its supporting re-

search study on this subject, see Recommendation and Study:
relating to Sugpension of the-Abgolute Power of Alienation, 1
Cal, -Law Revision Comm®n Rops., Rcece. & Studies at G-1 et seq.

(1957). .
5lSee discussion of the problem-in the research consultant's
report id at G-18-22,
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interests in property must vest under this title,

if the interest of all the beneficiaries must vest,

if at all, within such time.

A provision, express or implied, in the

terms of an instrument creating a trust that the

trust may not be terminated is effective if ths

trust is limited in duration to the time within

which future interests in property must vest under

this title., But if the trust is noit so limited in

duration, such & provision is ineffective insofar

as it purports tco be applicable beyond the time

within which future interests in property must vest

under this title and the provision is wholly in-

effective unless, congistently with the purposes

of the trust, it may be given effect for scme

period not exceeding such time.

The concern expressed in 1957 was that the repeal of
the suspension rule and the enactment of this provision
to limit the duration of trusts might result in trusts
of perpetual duration or at least which would last well be-
yond the period which is permissible under the suspension
rule today. The Commission thought that this was unlikely
to happen because under the second paragraph of proposed
new Section 771 the beneficiaries could terminate the trust
by their joint action at any time after the time within which
future interests in property must vest -- i.e., lives in
being plus 21 years. It was contended, however, that this
is not a sufficient safeguard because of the problem of
getting all of the beneficiaries to agree upon termination.

In the course of the Commission's further consideration
gince 1957 of proposed Section 771 of the Civil Code a
question was raised as to whether the first sentence of the

second paragraph thereof might be construed to prohibit
-2-
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termination of an inter vives trust which would not endure
longer than the permissible perpetuities period even though
the settlor and all of the beneficiasries, being competent
and of age, desired termination. This would be a departure
from present law and would be undesirable. While the
Commission does not belisve that the first sentence would
be so construed, it seems best to avoid any deubt on the
matter by omitting the first sentence of the second para-
graph altogether and revising the paragraph to read as
follows:

If a trust is not limited in duration to
the time within which future interests in
property must vest under this title, a provision,
express or implied, in the instrument creating
the trust that the trust may not be terminated
is ineffective insofar as it purports to be
aprlicable beyond such time and the provision is
wholly ineffective unless, consistently with the
purposes of the trust, it may be given effect for
some pericd not exceeding such time, A pro-
vision, express or implied, in an instrument creat-
ing an inter vives trust that the trust may not be
terminated shall not prevent termination by the
joint action of the creator of the trust and all
of the beneficiaries thereunder if all concerned
are competent and if the beneficiagries are all
of the age of majority.

After giving careful consideration to the matter of
providing additional safeguards with respect to the dura-
tion of trusts the Law Revision Commission decided to
recommend that a third paragraph be added to proposed new
Section 771 of the Civil Code to read as follows:

Whenaever a trust has existed longer than

the time within which future interests in prop-
erty must vest under this title

~3=-
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(1) it shall be terminated upon the
request of a majority of the beneficiaries

(2) it may be terminated by a court
of competent jurisdiction upon the petition
of the Attorney General or of any person
who would be affected thereby if the court
finds that such termination would be in the
public interest or in the best interest of
a majority of the persons who would be
affected thereby.

This proposed solution of the problem of placing limita-
tions on the duration of trusts gives a majority of the
beneficiaries the absclute power to compel dissolution of the
trust after it has endured for a period measured by lives in
being plug 21 years. Thus it would make it impossible for
any beneficiary or group of beneficiaries less than a majority
to veto termination. As an additional safeguard, the pro-
posed statute empowers a court to dissolve a trust after such
period upon the petition of the Attorney General or of any
interested person if public or private interest so requires,
even though a majority or even all of the beneficiaries de-
sire to have the trust continued.

A bill making these changes in proposed new Section 771
of the Civil Code, but otherwise substantially identical with
A. B. 249, will be introduced at the 1959 Session of the

Legislature by one of the legislative members of the Commission.
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State of Califernia
DEFPARTMENT OF EMPLOYMENT

800 Capitol Avenue
Sacramento 14, California

February 28, 1959

Direct Reply To:
53:CMR:dh

Hen. Clark L. EBradley
Member of Assembly

Room 4148, State Capitol
Sacramento 14, California

Dear Mr. Bradley:

We wish to call to your attentlon certain problems of major importance to
the Department of Employment which could arise under the provisions of
Agsembly Bill No. 40S.

The bill adds a new division to the Government Code, and repeals and adds
certain sections relating to the Code of Civil Procedure, to prescribe a
general procedure for the presentation of claims for money or damages against
"local public entities". "Local public entities” is defined under Section 700
of the Govermment Code as added by the bill. This definition appears to
ineclude the Department of Employment gt least insoflar as it pays claims
vwhich are not paid by warrants drawn by the Controller. The Depertment of
Exployment does pay thousands of unemployment compensation insurance benefit
and disability benefit eclaims by cash payment or by pey corders not drawn on
warrants by the Controller. These payments ¢f course are subject to special
provisions of the Unemployment Insurance Code and other general controls
provided by existing law zpplicable to special funds from which the payments
are made. These controls are designed to and do adequately protect the
State’'s interest.

The application of Assembly Bill No. 405 to benefit peyments of the Department
of Employment would seriously hamper the administration of the unemployment
and disability insurance program. It is most preobable that Pederal officisls
would raise a gquestion of conformity under such circumstances, thereby
suspending the payment of unemployment insurance benefits in California.

The bill thus raises potential problems of vital importance to the Department
of Employment, to claimants for unemployment insurance benefits, to California
employers, and to the State as a whole.

We note that Assembly Bill No. 405 expressly excludes claims for workmen's
compensatlion and public assistance from its trovisions. From these
exclusions, we think it fair to infer that the proponents of the bill do not
intend that the bill apply to the Department of Employment. Accordingly,



we suggest that any possibility of a construction that the bill applies

to the Department of Employment be remeved by specific language

excluding claims arising under the Unemployment Insurance Code administered
by the Depariment of Employment. For this purpose, we propose the addition
on page 2, after line 46, of the printed bill, of subdivision (j) to
Section 703, to read:

"(j) Claims arising under any provision of the Unemployment
Insursnce Code, including but not limited to claims for
money or bemefits, or for refunds or credits of employer or
worker contributions, penalties or interest, or for refunds
to workers of deductions from wages in excess of the amount
prescribed.”

We attach a line amendment reflecting our proposal. We urge your favorable
congideration of the emendment. If you so desire, we shall be pleased to
confer with you concerning this matter, at your convenience.

Sincerely,

s/ Maurice P. McCaffrey

Maurice P. McCaffrey
Principal Counsel
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UNIVERSITY OF CALTFORNIA

March 5, 1959

Professor John R. McDonough, Jr.
Executive Secretary

Law Revision Commission

School of Lew

Stanford University

Stanford, California

Dear John:

A Mr. Chembers of the Los Angeles County Auditor's Qffice visited me
this afterncon and discussed the Commission's Claims Legislation. I thought
I should pass on to you his remarks, for they appear to represent the
feeling that is current in the County Auditor's Office, end which therefore
may also be reflected by the Auditor's Associlation.

His main concern was that the proposed General Statute, by cutting
down the claim filing periocd for claims againet counties from one year to one
hurdred days, and by providing for automatic rejection where the claim is
not officially passed on within eighty days, would make the edminlstration
of Contract Claims by a large county such as Los Angeles practically im-
possible. On the basis of long experience in handling such claims for the
County, he advised that frequently such claims (i.e., Contract Claims) were
filed long after the one hundred day limitation would have expired, and that
far longer than eighty days was often necessary to process end pay them.

I, of course, pointed out that Section TO5 of the proposed bill would
permit the County to prescribe its own filing and consideration times for
all kinds of Contract Claims. After some discussion of this matter, he
seemed to feel that Section T0S might be the answer to the problem which he
was posing. He still had some doubts about it, however, chiefly because he
visualized & great deal of administrative work on the part &f someone in the
County to incorporate in the thousands of County contracts a provision
setting up a special claimg procedure for such contracts.

A pecond matter which appeared t¢ concern him wes his belief that the
new Claims Legislation would prevent the County from utilizing its present
procedures under which swet slaime are presented to the County Auditor
rether than to the Clerk of the Poard of Supervisors. I advised him that
in my opinion the new legislation would not alter this adminlistrative
practice, since Section 29740 of the Government Code appeared to suthorize
the Board of Supervisors to set up the alternative procedure under which the
Auditor would receive and andit cleims. 1 observed, however, that if there
were any doubt about the legality of the Auditor procedures, I felt that
there would not be any opposition to a clarification of the metter by way



Professor John R. MeDonough, Jr. -2- Mazrch 5, 1959

of further amendment to Section 29740. As you will recall, former Section
29701 appeared to expressly authorize the Board of Supervisors to designate
the Auditor as the reciplent of claims. I have always construed Section
29701 in pari materia with Section 29740. 1In view of the fact that 29701
is to be repesled by the new legisletion, it might be advisable to consider
amending Section 29740 to expressly clarify this matter by authorizing the
Board to designate the Auditor as the person to receive the claims. I
pointed out to Mr. Chambers that the matter was more an administrative
metter than a legal one, for the problem could easily be solved if there
were any doubt about it through the expedient of appointing the persomnel
in the County Audiftor's Office aa ex officlo Deputy Clerks of the Board

of Bupervisors for the purpose of receiving such claims.

A revised version of my Claims Study has gone to the U.C.L.A. Law
Review snhd I expect that it will be published in the issue which is coming
out shortly. Because of space limitaticns, I have rather drastically esdited
the study. I think the essence of the conclusions reached, and the supporting
data for them, are included in the article as revised. Of course, I have
insisted that the customary acknowledgement that the study was made under
the auspices of the Commission, but deoes not necessarily reflect the
opinions of individual members thereof or of the Commigsion itself, he
appended on the first page.

Kindest personal regards.
Sincerely yours,
8/Axrvo

Arve Van Alstyne

AVA:cz



University of Californisa
Office of the Dean
Behool of Law
Los Angeles 24, California

February 20, 1959

Professor John R. McDonough, Jr.
Californis Law Revision Cormission
School of Law

Stanford, Californis,

Dear John:

Yegterday I received s call from Mr. Roscoe Hollinger, Chief
Auditor of Los Angeles County. Mr. Hollinger was concerned sbout
two provisions in the Claims Statute bill.

One provision to which he objected was the one which established
a 100 day claim filing periocd. Mr. Hollinger stated that in Los Angeles
County there are literally thousands of claims which must be pro-
cessed every month and that in meny cases it would be completely
impossible to adequately administer County business with a 100 day
claim filing provision. When I questioned him further, he appeared to
be meinly concerned about contract claims, many of which are delayed
due to various reasons, for periocds extending beyond the 100 dmys. 1
called Mr, Hollinger's attention to the fact that in proposed Section
705 of the new Claims Statute, there was ample authority for the
County to include in its written egreements with vendors and other
contractors with the County provisions prescribing a longer claim
filing time and such other procedures in connection with claims
arising out of such agreements as might be deemed desirable by the
County. With the explanation, he appeared to be more favorably
disposed to the 100 day limitation, which he recognized as being
a desirable one with respect to tort claims.

A second metter with respect to which he felt some concern was
the reguirement that a claim be deemed to be rejected if not amcted
upon within 80 deys, He stated that in comnection with many kinds
of claims, & full investigation and proceedings to negotlate a settle-
ment could not be adequately completed within this pericd cof time.

He pointed out that the 1957 change in Govermment Code Section 2971h,
amending it from an "opticnal" rejection procedure to a "mandatory”
rejection had proven to be unsatisfactory in the County of Los Angeles.
Again, a rejection here geemed to be related primarily to contract
claims and when I explained to him that the County could establish

its own procedure in connection therewith by express agreement with
its vendors, his objection seemed to be minimirzed.
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Cne other matter that he mentioned, only incidentally, was that
he felt it inadvisable to reguire a1l claims to be filed with the
Clerk of the Board of Supervisors, and felt that at least in large
counties like Los Angeles, many of them should be permitted to be
filed with the County Auditer. I expressed the opinion thet this was
probably not a matter of substantial policy with the Law Revision
Comnmission, and that I 4id not believe & great deal of oppositicm
would be expressed to a proposal to add the Auditor to the list of
persons to whom a claim could be validly presented.

In elosing, 1 suggested to Mr, Hollinger that instead of taking
a position opposed to the General Cleims Stabtute, I believed that it
would be much more constructive if the County were tc seek to work
out an appropriate modification of the language of the bill to the extent
necessary to meet the County's objections. He seemed to be agreeable
to this proposal, and said that he was going to refer the entire matter
to Mr. George Wekefield, Assistant County Counsel in charge of
presenting the County's legislative program to the Legislature, I
am calling this matter to your attention since I am sure it is of
some interest in coonection with the future of the General Claims
bill.

Sincerely yours,

Arve Van Alstyne
AVA:cz

CC - Assemblyman Clark L, Bradley
California State Capitol Building
Secremento, Californis

Thomas B, Stanton, Jr., Fsg.
111 Sutter Street
San Francisco, California



