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AGENDA 

for meeting of 

CALIFORNIA LAW REVISION CCMMISSION 

Sacramento May 15-16, 1959 

1. Minutes of April meeting (To be sent). 

2. Mattets relating to 1959 legislative program: 

A. Report on status of bills. 

B. Report on status of 1959-60 budget. 

C. A.B. 405-410 - Claims (See Memorandum No.1, sent May 4). 

3. Further consideration of studies heretofore considered: 

A. study No. 21- Confirmation of Partition Sales. 
(See Memorandum No. 2 enclosed) 

B. Study No. 33 - Survival of Tort Actions. 
(See Memorandum No. 3 enclosed) 

C. Study No. 38- Inter Vivos Rights in Probate Code § 201.5 
property (See Memorandum No. 4 to be sent) 

4. New Studies: 

A. study No. 42 - Trespassing Improvers (Sent to you prior 
to the FEBRUARY meeting). 

B. Study No. 48 - Right of Juveniles to Counsel (Sent to 
you prior to the FEBRUARY meeting). 

C. study No. 51 - Alimony after Divorce (Sent to you prior 
to the FEBRUARY meeting). 

D. Study No. 40 - Notice of Alibi (To be sent). 
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Minutes ot: Meeting 

ot 

May 15 and 16, 1959 

Sacramento 

Pursuant to the call ot the Chairman, there was II regular 

meet1Ds ot the JAw Revision COJIIIIIission on ~ 15 and 16, 1959, in 

Sacramento. 

Present: Mr-. Thomas E. Stanton, Jr., Chairman 
Mr-. John D. Babbage, Vice Cha1rDBn 
Honorable Clark L. Bradley (Ma3' 15) 
Mr-. Frank S. Balthis 
Mr-. Leonard J. Dieden 
Honorable Roy A. Gustatson 
Mt-. Charles H. Matthews 
Mr. Ralph Ii. Kleps (MIQ' 15) 

Absent: Honorable James A. Cobey 
Protessor Samuel D. Thl.ll'lllaJ1 

Messrs. John R. McDonough, Jr., Glen E. etephens and 

Miss Louisa R. IJ.ndaw, members ot the COJIIIIIission I s sta.f'1' were also 

present. 

The minutes ot the meeting ot April 17 and 18, 1959, were 

unarrlmousJ.y approved. 



MinuteS-Regq.l.ar Meeting 
~ 15 and 16, 1959 

I. ADMINISl'MTIVE MATTERS 

A. 1959-60 But1§et A~tation-Contraets: The Commission 

considered a letter !rca the Ex~utive Secretary to Mr. Robert Nible)' 

ot H:!.ll, Farrer .. BurrUl (<tat«1i r;/U/59)i " copy or Government Code 

Section 16304.1 and a memorandum ot studiCIS to be ass1Q!ed and/or 

cantracte to be executed prior to J1.Ule 30, 1959. (A cCI'flY of each of 

these items is attached hereto.) During the d18cussian the BKecutive 

Secretary reported (1) that the Assembly Wqs and Means CoIIIIII1ttee has 

apprO'Ted then!quested augmentation of the CCIIIIII1ssion's 1959-60 bl.dget 

tor the Condemnation Study and the Department at F1Dance bas recCllllDlended 

to the Senate Finance CCIIIIII1ttee that the requested augmentation be apprO'red 

(2) and that Mr. stanley Tobin has agreed to work with the firm of HUl, 

Farrer and BurrUl on the condemnation study cOllllllencing June 1, 1959. 

He reca!!l!"",ded that the CCIIIIII1ssion nov execute a contract with H1ll, 

Farrer 80 Burr1ll in the amount ot $12,500 lUI1D& the tunds available in 

the 1958-59 budget and execute a second contract for $5,500 after 

July 1, 1959. Af'ter the matter 'WIlB discussed a motion was made by 

Mr. Babbage, seconded by Mr. D1eden and l1nan1molUl~ adopted that the 

recommendation ot the Executive Secretary be accepted. 

A motion was then made by Mt-. Babbage, seconded by Mr. Diecl.en 

and unanimously adopted to authorize the Executive Secretary to pa;r HUl, 

Farrer .. BurriU $500 on the old contract tor the Moving Expense portion 

ot the study on condemnation. 
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Later in the meeting Mr. IQ.eps reported that he had been 

informed by the Department of Finance that no all8Jlle1ltation ot the 

COIIIII1ission 's 1959-60 budget was included in the Senate Finance Committee's 

approval of the Ccmnission' s 1959-60 budget. Mr. IQ.eps suggested that 

the requested augmentation would have a better chance of being approved 

if the Senate Finance Committee were to consider it t~ it the matter 

were to go to Conference. After the matter was discussed it was agreed 

that it should be suggested to Senator Cobey that he m1ght Wish to request 

the Senate Finance Committee to act upon the Ccmnission's request for 

the augmentation of its 1959-60 budget. 

:rhe Commission then considered whether to pay Dean Kingsley 

the amount due for the custody Jurisdiction stud¥. During the discussion 

the Executive Secretary pointed out thet Wlder Section 16304.1. of the 

Government Code the lIIIIOunt due Dean Kingsley will revert it it is not 

paid prior to June 30, 1959. After the matter was discussed a motion 

was made by Mr. Dieden, seconded by Mr. Baltbis and Iman1mously adopted 

to authorize the EKecutive Secretary to pay Dean Kingsley the lIIIIOunt due. 

It was also agreed that at the time of payment the EKecutive Secretary 

should point out to Dean Kingsley that additional work is needed on the 

study that he submitted. 

1 
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B. Distribution of JIound VolUBle I: The Executive Secretary 

reported that there a;re approx1me.tely 250 copies ot the Commission's 

bOlmd VolUBle 1 remaining after distribution pursuant to action taken at 

the August 1957 meeting and that various California attorneys and out of 

state libraries have requested copies of the bound volume. After the 

matter was discussed it was agreed to establish the policy that 

distribution of the Commission's bound volUBle should not include such 

persons and entities. It was agreed that at the time of distribution 

of VolUBle 2 the new Legislative members should be given the opportunity 

to request a copy of the Commission's bound volume 1. 

-4-
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II. LEGISLATIVE MA.'rrmlS 

A. Status Report on Commission Bills: The CooImission 

considered a status report on Commission bills introduced during the 

1959 Session (a copy of which is attached hereto). 

The Executive Secretary reported that S.B. 166 (Doctrine of 

Worthier Title) has been signed by the Governor (ch. 122) and A.B. 404 

(Grand Juries) was sent to the Governor May 12. 

He also retlorted that Senator Cobey has requested the Senate 

Judiciary Committee to rehear A.B. 403 (Sale of Corporate Assets) if 

time permits at the end of the Session. 

Mr. Kleps then retlorted that A.C.A. 16 (constitutional amendment 

re claims) has been a,tsigned to the Senate Committee on Governmental 

Efi'iciency and suggested that it would be more logical to have it in the 

Senate Judiciary Committee. Mr. Bradley and Senator Cobey agreed and it 

was arranged that Senator Cobey would take the matter up 'With the 

chairmen of the respective Senate Committees. 

-5-



c 

c 

Minutes-Regular Meeting 
May 15 and 16, 1959 

B. Study No. 37(L) - Claim Statutes: The Commission bad 

before it A.B. 405 as amended in Assembly May 8, 1959; Memorand\Dll 

No.1 (5/4/59); a copy of a letter from the Executive Secretary to 

Mr. Bradley (dated 5/4/59); a copy of a memorandum entitled Amendments 

Adopted by the Law Revision Commission at its April 1959 Meeting to 

A.B. 405 as amended in Assembly March 24, 1959; and a copy of a letter 

from Professor Van Alstyne to the Executive Secretary (dated 4/30/59). 

(A copy of each of these items i8 attached hereto.) 

The Commission first conSidered the principal amendment to 

Government Code Section 710 in A.B. 405 as amended in Assembly May 8, 

1959 which eliminates the proviSion that the claimant may not file suit 

until his claim has been rejected and the other related amendments made 

to the bill. During the discussion the Executive Secretary pointed out 

that the deletion of Section 7ro and the addition of Section 719 ~ the 

Government Code, providing thet the ordinary statutes of limitations are 

applicable to causes of action against local public entities, makes new 

Section 342 of the Code of Civil Procedure (Sec. 3 of A.B. 405), which 

refers to Section 719 for the time an action against a local public 

entity must be commenced, circuitous in effect - i.e., it refers the 

reader to the Government Code wh1c~, in effect, refers him back to the Code 

of Civil Procedure. After the matter was discussed e. motion was made 

by Mr. Babbage and seconded by Mr. Balthis to delete Section 3 of A.B. 

405 at the appropriate time. The motion carried: 
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Aye: Babbage, Balthis, D1eden, Gustafson, Matthews, stanton. 

No: None 

Not Present: Bradley, Cobey, Thurman. 

[Comment: After discussing the matter ,,-ith Mr. Bradley and Mr. Klaps 

it was agreed that any III!lendments to A.B. 405 should be made in the 

Senate rather than in the Assembly.J 

Section 719. The Commission then considered the objection 

raised by Mr. Stanton and 111:-. Babbage to the language of Section 719. 

After the matter was discussed a motion was made by Mr. Gustafson and 

seconded by Mr. Balthis to amend A.B. 405 at the appropriate time 

substituting the phrase "if suit were being broughi; against a private 

party" for the phrase "if the claim were being asserted against a 

defendant other than a local public entity" in Section 719. The motion 

carried: 

Aye: Babbage, Balthis, Dieden, Gustafson, Matthews, Stanton. 

No: None. 

Not Present: Bradley, Cobey, Thurman. 

After further discussion of Section 719 a motion was made and 

seconded to amend A.B. 405 at the appropriate time by inserting the 

following clause at the beginning thereof: "Except 'll'here a different 

statute of limitations is specifically applicable to a local public 

entity." The motion carried: 
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f.ye: Babbage, Balthis, Dieden, Gustafson, Matthews, Stanton. 

No: None. 

Not Present: Bradley, Cobey, Thlll1!llm. 

Seetien 715,- The Commission then conSidered whether the second 

paragraph of Section 715 s~ouJd be eliminated. After the matter '\I8.S 

discussed r. motion 'fa.:; m,~ ~ 'hr Mr. Balthis and seconded by Mr. Babb84!:e 

to retain the second :?at'E;T.ca.;..h ~f ~ection 715 but to amend it as follows 

at the appropriate time: 

The phrltse "wQ1 .. 1d be deemed to have" should be deleted. (a) 

(b) The ,ford "applicable" should be added before "statute 

of limi tat ions. " 

The motion carried: 

Aye: Babbage, Balthis, Dieden, Gustafson, Matthews, Stanton. 

No: None. 

Not Present: Bradley, Cobey, Thlll1!llm. 

The Commission then considered a suggestion made by the 

Imperial Irrigation District that the 100 day claim filing period be 

made applicable to injuries to growing crops. After the matter was 

discussed a motion was made by Mr. Dieden aJld seconded by Mr. Balthis 

to leave the matter in the hands of the Legislature but to express no 

opposition to such an amendment. The motion carried: 

Aye: Babbage, Balthis, Dieden, Gustafson, Matthews, StaJlton. 

No: None 

Not Present: Bradley, Cobey, Thurman. 
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Section 730. A motion was made and seconded to delete the 

words "and rejected" which precede the words "as a prerequisite to 

suit" in Section 7:)0 of A.B. 405. The motion 'carried: 

Aye: :&3.bbage, Balthis, Dieden, Gustafson, Matthews, stanton. 

The Commi~sion the!' .!oosidered the amendment to A.B. 405 

proposed by Mr. Vern B. ThoIIu;."I, District Attorney of Santa Barbara 

County. Mr. Gustafson reportei that he was not able to convince Mr. 

Thomas that the amendment he proposes is not necessary. After the matter 

was discussed a motion was made and seconded to add. a new Section 4 to 

A.B. 405 to take care of the matter. The motion carried: 

Aye: Babbage, Balthis, Dieden, Gustafson, Matthews, stanton. 

No: None. 

Not Present: Bradley,. Cobey, Thunuan. 

The Commission then considered the proposed amendments suggested 

by Professor Van Alstyne in his letter to the Eltecutive Secretary. 

After the matter was discussed it was agreed that no further amendments 

should be made at this time. 

-9-
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III • CURREm STUDIES 

~_._ ftuc"y ~TC. 21 - Confirmation of Partition Sales: The 

Commiss;.c;l Ls1. b,,:'::--., tt Memorandum No.2 (5/6/59); a memorandum 

(5/5/59) P:'''-p,,,e: ':J ~he Assistant Eltecutive Secretary relating to 

whether r:·o',z.tc ;;·~5_= Secti,.n 785 applies t.o 'Ooth private and public sales 

or only to priva~c ~a.1es; a l'" :-.,xeJldum (5/6/59) of Proposed LeSislationj 

and a copy of a letter (dated 5/8/59) trom Mr. J. D. Cooper to the 

Assistant Executive Secretary and its enclosure of Comments and Suggestions 

as to Proposed Legislation re Partition Proceedings. (A copy of each ot 

these items is attached.) The Assistant Executive Secretary stated that 

in view of the comments and susgestiOlls made by Mt-. Cooper the Commission 

might wish to consider whether it should request legislative authority 

to extend the scope of the presently authorized study on confirmation 

of partition sales to include a study of additional provisions of the 

Code of Civil Procedure relating to partition actions. Atter the matter 

was discussed a motion was made by Mr. Eabbage, seconded by Mr. BaJ.this, 

and unanimously adopted to request authority to extend the 8Cope of the 

study to determine whether the sections of the Code of Civil Procedure 

relating to partition actions should be revised. 

It was agreed that if the Commission later decides to include 

a study on probate sales it can request legislative authorization to 

do 80 in 1960. 
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B. Study No. 33 - Survival of Tort Actions: The Camnission 

considered Memorandum No. 3 (5/7/59); a memorandum (5/1/59) prepared. 

by the AsSistant Executive Secret8.l'Y; and a memorandum of Proposed 

Amendments to Probate Code Section 573. (A cC1JlY of each of these items 

is attached hereto.) After the matter WIIS discussed the following action 

was taken: 

(1) A IIIOtion was made by Mr. !aJ.this and seconded by 

Mr. Matthews to substitute the following language 

nor does this section create any right or cause 
of action, not otherwise existing, asainst an 
executor or administrator for the support, 
maintenance, education, aid or care of any person 
furnished or to be furnished after the decedent's 
death. 

for the related provision in amended Section 573 of the Probate Code. 

The motion carried: 

Aye: Babbage, Balthis, Dieden, Matthews, Stanton. 

No: None. 

Not Present: Bradley, Cobey, Gustafson, Thurman. 

(2) A motion was made by Mr. !aJ.this and seconded by Mr. 

Stanton to approve the recommendation made by the staff to delete the 

following proviSion in Probate Code Section 573: 

and all actions by the State of California or 
any political subdiviSion thereof founded upon 
any statutory liability of any person for 
support, maintenance, aid, care or necessaries 
furnished to him or to his spouse, relatives or 
kindred, may be maintained against executors and 
administrators in all cases in which the same 
might have been maintained against their respective 
testators or intestates. 
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Minutes-Regular Meeting 
May 15 and 16, 1959 

Aye: Babbage, Balthis, Dieden, Matthews, Stanton. 

No: None. 

Not Present: Brsdley , Cobey, Gustafson, ThUl'lll8Jl.. 

(3) A motion wu made by Mr. Babbage and seconded by Mr. 

Stanton to retain revised Section 573 in the Probate Code rather than 

to have the statutory provision re1atL~ to survival of actions in the 

Code of Civil Procedure. The motion carried: 

Aye: Be.bbage, Ba1this, Dieden, Matthews, Stanton. 

No: None. 

Not Present: Jhoa.d.ley, Cobey, Gustafson, ThUl'lll8Jl.. 

-12-
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May 15 and 16, 1959 

Study No. 38 - Inter-Vivos Rights - "201.5 Property": 

The Commission had. before it Memorandum No. 4 (5/8/59) prepared by 

the ~ecutive Secretary which sets forth a draft bill of necessary 

legislation designed to effectuate the action of the Commission and a 

copy of a lett.er (dated 5/11/59) f'r0lll Professor Harold Marsh, Jr. to 

the ~ecutive Secretary. (A copy of each of these items is attached.) 

The Commission tirst considered the comments of Professor 

Marsh relating to the action taken by the Commission which, in his 

opinion, will result in legislation which ~ well be held unconstitutional. 

After the matter was discussed it was agreed not to reconsider its action 

of May 1958 and April 1959 on inter-vivos rights. 

The Commission then considered the various prOVisions of the 

draft bill as set forth in Memorandum No.4. During the discussion 

Mr. Ba.lthis stated that there should be a section in the Civil Code 

defining and possibly giving a name to 201.5 property which could then 

be used in the other sections of the code dealing with such property to 

identify it rather than identifying such property by reference to Probate 

Code Section 201.5. After the matter was discussed it was agreed that the 

staff should draft such a prOVision and redraft the other proviSions to 

be recommended by the Commission to refer to such property ~ terms of 

the name given it or the code section defining it. 

Section 164: It was then agreed that the following language 

All other real property situated in this state 
and all other personal property wherever situated 
acquired after marriage ••• 

-13-
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should be substituted for the phrase "All other property acquired after 

marriage" in Civil Code Section 164. 

Section 172'0. A motion was made by Mr. J3a.bbage and seconded 

by Mr. Dieden to apprOV"e in principle proposed Section 172'0. The 

motion carried.: 

Aye: Babbage, Dieden, Gustafson, Matthews, Stanton. 

No: Ba.lthis. 

Not Present: Bradley, Cobey, Th\lrllllm. 

It was agreed to approve in principle the following sections 

subject to the change in the description of 201.5 property: 

Section 172(c) of the Civil Code 

Sections 1238 and 1239 of the Civil Code 

Section 1265 of the Civil Code 

Section 146 of the Civil Code 

Sections 15302 and 15303 of the Revenue and. Taxation Code 

During the discussion of the Revenue and Taxation Code 

provisions Mr. Ba.lthis raised the question whether Section 13553 of the 

Revenue and Taxation Code should be amended to provide that u;pon the death 

of a wife 201.5 property should not be subject to inheritance tax, thus 

making it equivalent to community property in this respect. The 

Executive Secretary stated that in the 1957 legislation this was 

deliberately not done inasmuch as the wife's property is, until the date 

of death, her own. He state~ that if.the husband's rights in the wife's 

Probate Code Section 201.5 property are substantially increased it 
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would be appropriate to re-examine the 1957 decision. A question 

was also raised as to whether community property and non-community 

property are treated differently for income tax pUlJloses. After 

the matter was discussed it was agreed that the staff' should look 

into and report on these questions. 

-15-
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D. Study No. 42 - Trespassing Improvers: The Commission had 

before it the research study prepared by Professor John Henry Merryman. 

The Commission first considered the adequacy of the study for the purpose 

of sending it to the printer. During the discussion Mr. Stanton raised 

the question whether the discussion of the encroachment cases in footnote 

98 should be ex:pnnded. After the matter was discussed it was agreed to 

leave the matter to Professor Merryman. 

A question was then raised as to whether the research consultnnt's 

proposed statute and the cOllIIIents related. thereto (commencing on pnge 40) 

should be printed at this ti=e inasmuch as the final legislation of the 

Commission might differ from that proposed by the research consul tnnt. 

After the matter was discussed it was agreed that this portion of the study 

should not be set in galley proof at this time. A motion was then made by 

Mr. Babbage, seconded by Mr. Matthews und unanimcusly adopted to authorize 

the Executive SecretarY to send the study on trespassing improvers to the 

printer. 

The Commission then considered what, if any, revisions should be 

made to the stntutes relating to trespassing improvers. letter the matter 

wao discussed n motion was made by Mr. Dieden and seconded by Mr. Babbage 

to draft and recommend legislation to revise the law relating to trespassing 

improvers. The motion carried: 

Aye: Babbage, Bnlthis, D1eden, Gustafson, Matthews, Stanton. 

No: None. 

Not Present: Bradley, Cobey, Thurman. 
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A motion was then made by Mr. Balthis and seconded by Mr. Dieden 

to repeal SectiOL 741 of the Code of Civil Procedure. The motion carried: 

Ayp.: ra"bnge, Balthis, Dieden, Gustafson, M9.tthevs, Stanton. 

No: N()~e 

Not PTe1ent: Bradley, Cobey, Thurman 

The Commission then considered the rights and interests of the 

owner and trespassing improver in four categOries: (1) both parties at 

fault; (2) both parties without fault; (3) owner at fault, improver not; 

(4) improver at fault, owner not. During the course of the discussion Mr. 

Stanton stated that, as he sees it, there are two possible basic approaches 

with regard to legislation on this subject. One approach, which he favors, 

is to enact legislation which specifically prescribes the rules of law 

relating to the rights and interests of the owner and improver under various 

circumstances. The second approach is to enact legislation along the line 

suggested by Professor Merryman which establishes quite broad and general 

guides for the court to follow in working out the rights and interests of 

the owner and improver on a case to case basis. Other members expressed a 

preference for the second approach. After the matter was discussed it was 

agreed to approve certain general principles relating to the rights and 

interests of the owner and trespassing improver in the four categories and 

to direct the staff to draft statutes both general and specific reflecting 

theSe pr1np1ples for the Commission's consideration. 

(1) Good Faith Improver - Owner Not at Fault. During the dis-

cussion of the rights of interests of the owner and improver where neither 
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is at fault the question was raised as to whether Section 1013.5 at' the 

Civil Code shou.ld be repealed. Mr. Stanton stated thet Section 1013.5 

should not be repealed if' the Commission serees with it in principle. 

The other members did not seree. After the matter was discussed a motion 

was made by Mt-. Gustafson, seconded by Mr. Bal.this and adopted to approve 

the following general ~ncip1e; 

Where ... ·he improver acts in good faith and the owner 

is not at fault the court shall grant such relief as will 

protect the owner against loss but avoid, insofar as 

pOSSible, enriching him at the expense of the good faith 

improver. Where it is not possible t'u1J.y to protect the 

owner without enriching him to sOII1e degree at the M;Petlse 

of the improver he shall be enriched to that degree. 

Mr. Stanton voted against this motion. 

(2) Good Faith IF,prover - Owner is at Fault. After the matter 

was discussed a motion was made by Mr. Babbage, seconded by Mr. Bal.this and 

unan1mous~ adopted to approve the following general principle; 

Where the improver acted in good faith and the owner 

is at fault the court shall grant such relief as will 

protect the good faith improver against loss but aVOid, 

insofar as pOSSible, enriching him at the e~ense of the 

owner. Where it is not possible t'u1J.y to protect the 

improver without enriching h1Jn to some degree a't the:~se 

of the 'owner he shall be enriched to that degree. 
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A motion to !l.lllend the above motion to delete the words "the court shall 

grant such relief" and to state the principle expressed in the motion in 

terms of proposed rules of law defining rights was made by Mr. Stanton and 

seconded by Mr. Babbo.ge but not adopted. Mr. Stanton and Mr. Babbage voted 

in favor of the amended motion. 

(3) Bad Faith Improver - Owner Not at Fault. After the matter 

was discussed a motion was made by Mr. Dieden, seconded by Mr. Balthis, 

and adopted to approve the following general principle: 

Where the improver does not act in good faith and the 

owner is not at fault the court shall grant such relief as 

will protect the owner against loss but aVOid, insofar as 

possible, enriching him at the expense of the bad faith 

improver save that, in the discretion of the court, 

exemplary damages may be awarded against the bad faith 

improver. Where, apart from the award of eXE'm~::'ary damages, 

it is not possible fully to protect the owner without 

enriching him to some extent at the expense of the 

improver, he shall be enriched to that degree. 

Mr. Gustafson voted against this motion being of the view that in such 

cases the court should have discretion to forfeit the improver's interest. 

(4) Bad Faith Improver - Owner at Fault. The Commission was 

unwilling to accept Professor Merryman's proposal that where both parties 

are at fault the fault of the owner should be ignored. During the dis-

cussion Mr. Balthis suggested that the court should balance the equities 
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Mr. Dieden suggested treating this 

situation as though neither party were at fault. After the matter was 

discussed it was agreed that a prOVision should be drafted by the staff 

for further consideration on this matter. 
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E. Study No. 48 - Right of Juvenile to Counsel: The Commission 

considered the research study prepared by Professor Arthur H. Sherry. The 

Commission first discussed the adequacy of the study for the purpose of 

sending it to the printer. During the discussion Mr. Gustafson pointed out 

that the sentence on page 2 "If the plea is not guilty, a preliminary 

hearing is held to determ:i ne if probable cause exists to cOllll1i t the accused 

to the superior court for trial' is not entirely accurate and should be 

modified. A motion was then made, seconded and unanimOusly adopted to 

authorize the Executive Secretary to send the study on the right of a juvenile 

to counsel to the printer with the qualification that the research 

conSUltant's proposed draft legislation should not be set in galley proof 

at this time. 

The Commission then considered the principles relating to the 

right of a juvenile delinquent to counsel. During the discussion Mr. 

Gustafson stated that he did not believe that the Commission is sufficiently 

informed to determine whether legislation should be enacted to provide that 

counsel should be appOinted at public expense for the juvenile delinquent 

who caDnOt afford to hire counsel. He stated that additional information 

would be necessary before the Commission would be able to determine (1) 

whether counsel should be provided for the juvenile delinquent in all cases 

or only in the case of certain listed offenses; and (2) if counsel is to 

be provided for certain listed offenses what criteria should be used in 

determining which offenses to include and exclude. After the matter was 

discussed it was agreed that the staff should write to Professor Sherry 
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for his views on taese matters and also write to the probation officers 

of a representative group of counties explaining the problem of the 

Commission nnd ask for their views. 

A motion was then made by Mr. Dieden, seconded by Mr. Balthis 

and unanimOusly adopted to approve in principle the following: 

1. That the law should provide that the juvenile 

delinquent has the right to counsel in all cases. 

2. That the ls,w should provide that the juvenile 

delinquent ha~ the right to be informed of his right 

to counsel. 

3. That the law should provide that the parent of the 

juvenile delinquent has the right to be informed of 

the juvenile's right to counsel. 

The Commission then considered the variou& proposed sections 

of the Welfare and Institutions Code. 

(1) Section 732 - Juvenile a delinquent. During the 

discussion on the portion of proposed new Section 732 of the Welfare 

and Institutions Code which relates to waiver of counsel, Mr. Gustafson 

stated that the use of the word "waiver" is undeSirable for it suggests 

that some formal statement of waiver would be necessary whereas the 

juvenile, like an adult, should be held to have waived if, having been 

given time to obtain counsel, he fails to do so. 

,'li'ter the matter was discussed a motion was made by Mr. 
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Matthews and seconded by Mr. Balthis to substitute 

The person named in the petition shall be asked 
if he desires aid of counsel and shall be allowed 
a reasonable time to send for counsel. 

for the last sentence of proposed new Section 732 of the Welfare and 

Institutions Code. The motion carried: 

J,ye: Bal this, :->ieden, Gusta:fson, Matthews, stanton. 

No: None. 

Not Present: Br.bbage, Bradley, Cobey, Thurman. 

It was agreed that the first sentence of proposed new Section 

732 of the Welfare and Institutions Code should be revised to read: 

When the person named in the petition alleged to 
come within the provisions of Section 700.1 of 
this chapter is brought before the court, the 
court IIDlst inf"rm him and, 11' present, his parents, 
guardian or custOdian, of the substance of the 
allegations in the petition of the nature of ~he 
proceeding and of the right of such person tC' t!le 
aid of counsel. 

It was agreed that considerations of the seeo'l~. sentence relating 

to the assignment of counsel should be deferred until the Commission has 

more information on this matter. 

(2) Section 732.1 - Juvenile a Delinquent. After the matter 

was discussed a motion was made by Mr. Gusta:fson, seconded by Mr. Dieden 

and 'manimously adopted to approve in principle that the law should provide 

that where there is disagreement between the parent and the juvenile as to 

whether counsel should be provided for the juvenile the decision of the 

parent is to be given effect. 
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The Commission then considered the last clause of proposed 

Section 732.1 relating to whether a waiver is made intelligently, 

competently and voluntarily by the juvenile. A:fter the matter was 

discussed it was agreed that this matter should be treated in the section 

dealing with appointment of counsel for juven11.e8 at public expellile. 

(3) Section 732.4 - Juvenile not a delinquent. A:fter the matter 

was discussed a motion was made by Mr. Dieden to make it mandatory that the 

court advise both the neglected IDinor and the par611t of the right to counsel. 

A:fter further discussion Mr. Dieden emended his motion which was seconded 

by Mr. Gustafson to make it mandatory that the court advise the parent of 

the right of counsel. The motion did not carry. 

46: Dieden, Gustafson, Matthews. 

No: Balthis, stanton 

Not Present: 1!abbage, Bradley, Cobey, Thurman. 

A motion was then made and seconded to approve the principle 

that both the neglected IDinOr and parent have the right to counsel which 

should be expressed by statute. The motion carried: 

Aye: 1!althis, Dieden, Gustafson, Matthews, Stanton. 

No: None. 

Not Present: Babbage, Bradley, Cobey, Thunnan. 
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F. study No. 51 - Action for Support after Divorce. The 

Commission conSidered the research study prepared by Professor Harold W. 

Horowitz for the purpose of determining whether it might be sent to the 

printer. During the discussion Mr. stanton raised the question whether 

the study should be expanded to include a discussion of whether a former 

wife, divorced in an action in which the court did not have personal 

jurisdiction over both spouses, should be permitted to maintain an action 

against the i'ormer husband for a determination of her rights in their 

cotnnnm1 ty property. l.fter the matter was discussed it was agreed that the 

Executive Secretary should write to Professor Horowitz for his views on 

(1) whether the subject is sufficiently germane to the alimony study that 

it should be logically included in it and (2) if so, whether it would be 

reasonable to ask that the study be expanded to include it. A motion was 

then made by Mr. Balthis, seconded by Mr. Dieden and unanimously adopted to 

authorize the Chairman and the Executive Secretary to take whatever action is 

necessary for the printing of the study after receiving Professor Horowitz's 

reply. 

Respectfully Submitted, 

John R. McDonough, Jr. 
Executive Secretary 
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May ll, 1959 

Mr. Robert Ifibley 
HW, Farrer & Burrill 
4ll W. 5th Street 
Los Angeles, CaJ.ifornia 

Dear Bob; 

I was happy to learn that you have worked out an 
arrangement With Stanley Tobin GO that he will be able to 
help you With the condemnation study beginning June 1, 1959· 
I understand that the Assembly Ways and MelUls Committee 
approved the augmentation of the Law Revision Commission's 
1959-60 budget in the amount that we requested to make the 
condemnation study possible. However, the budget bill must 
still be approved by the Assembly, by the Senate Finance 
Committee and the Senate and by the Governor before we = be 
absolutely certain as to what funds we will have fol' the next 
fiB.cal year. All of this cannot, of course, be done prior to 
June 1. 

The Law Revision Commission is meeting in Sacramento 
this week end, li!e.y 15 and 16. In view of the ways and Means 
Committee's action on our augmentation request and of the fact 
that that request has been approved by the Department of Finence 
and was not opposed by the Legislo.tive Analyst, I am going to 
recommend to the CoIImission at that time that we go ahead now 
and make the first of two new contracts with you utilizing funds 
available during the current fiscal year and plamling to make a 
second contract drawing upon funds available during the next 
fiscal year as soon as those funds are available. The amount of 
the first contract would be approximately $12,000.00; the amount 
of the second would be $6000.00. If the Commission accepts this 
recommendation, we should have no difficulty in getting the first 
contract signed in time for Mr. Tobin to go to work on June 1. 
I will advise you of the action taken by the Commission early 
next week. 

JRM:imb 

cc to Mr. Tobin 

very truly yours, 

John R. McDonough, Jr. 
Executive Secretary 
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Government Code § 16304.1 

Upon the expiration of two years following 
the last day of the period of its availability, the 
undisbursed balance in any appropriation shall revert 
to and become a part of the fund from vhich the 
appropriation was made. Subsequent to reversio~ any 
unpaid encumbrance against the appropriation may be 
paid, vith approval of the Board of Control f~ any 
current appropriation available for the same pu,rposes. 



MAY 1959 

Status Report on Commission Bills 

1959 Session 

S.B. 160 (Nonresident Heirs) - Died in Senate JudicilLr,( CODmittee; 
referred to Rules Committee for assignment 
to interim committee 

S.B. 163 (Effective Date New Trial Order) - To Governor 

S.B.' 164 (Time for Making New Trial Motion) - To Governor 

S.B. 165 (Suspension Alienation) - To Governor 

S. B. 166 ():octrine WortLter Title) - To Govern,'r 

S.B. 181 (Mortgages FutLre Ad',-ances) - To Goverpor 

ACA 16 (COnStitutional Amendmeut re Cla1ms) - :')1 Senate 
Set May 20 for h~ing 

A.B. 400 (Taking of' Veb.),Il,les) - Died in Assembly COIMIittee or. C~~roal 
Procedure 

A.B. 401 (GuardiLOS) • To Governor 

A.B. 402 (Drunk Driving) - Given Do-Pass reconmc:pdattim by SelUlt. J~ciBZ'Y 
Ccmnittee Hay 12 (~mar. Bepn dissezll;1Dg) 

A.B. 403 (~le COrporate Assets) - Died Senate ,;ud1c~ COIIInitt_ 

A. B. 404 (Grand Juries) - Passed in Senate 

A. B. 405-10 (Clatms) - Set for hearing by Assembly Jnd \;oiAr» ;~Nl'111t i;tee 
~20 
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J. D. COOPER 
Attorney at· Law 

842 l3a.nk of ADleri ca Building 
1212 Broadway 

oakland 12, California 

May 8, 1959 

California Law Revision Commission 
School of Law 
Stanford, California 
Attn: Glen E. Stephens. Re: Proposed Legislation Re Partition Sales 

Dear Mr. stephens: 

This will acknowledge receipt of your letter of May 6, 1959 and the 
drafts of proposed legislation therein enclOSed. 

When Leonard DLeden spoke to me about proposed legislation in connection 
with partition sales I advised him that the real defects in connection with 
partition sales was not due to uncertainty as to the sale procedure, but 
rather to the complete lack of understanding of the partition proceeding 
itself. 

I 

I 

There are not ~ partition actions filed and, therefore, few attorneys 
and fewer judges have much experience in this field. The referee in partition 
is usually a practicing attorney without aD¥ experience either in partition 
actiOns or as referee. The code provisions being very sketcl:l;y, the referee 
can find no cOlll:pl.ete procedural outline to tollow. , 

The last partition matter sent to me appointed me referee and directed 
me to sell the property WITHOUT NOTICE and to depoSit the proceeds with a 
title compaD¥with instructions to it to disburse the net proceeds of sale, 
after deducting my fee, to the parties in accordance with their rights. The 
judge made this order based on a stipulation of counsel. Obviously, such a 
procedure would be void. This is Cited merely as an example of the confusion 
existing in connection with proceedings in partition. Unless this contusion 
is eliminated, your excellent efforts in connection with revising the 
mechanics of the partition sale will be of little avail. 

Enclosed are my cOlllllents requested by your letter. I think you have 
done an excellent job. However, I have pointed out that you should, if 
poSSible, attempt to claritY the procedure leading up to and following the 
sale itself. Perhaps this is not within the scope of your present assign­
ment. 

I have stated my position clearly in respect to public sales in parti­
tion and I am certain most practicing attorneys will agree that public sales 
in probate are a thing of the past. This being so, it would simplitY your 

-1-

, 

.J 



c 

task if you eliminated them in partition. Being a creature of statute, you 
are free to make any reasonable provision as to the mode of holding partition 
sales and I do not believe you are required to blindly follow probate sale 
statutes in every detau. 

It was a pleasure to examine your proposed legislation and a compliment 
to be considered ilIqlortant enough to be consulted. My cOlll!1lents are based 
on considerable experience as a referee in partition and as title company 
counsel and I hope they my be of some assistance to you and your cOlllD1ttee. 

If I can be of any further assistance please let me knaw. 

JDC:hs (Ene) 
ce Leonard Dieden 

Yours very truly, 

sf J. D. Cooper 
J.e. COOPER 
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COMM1!Nl'S AND SUOOmTIONS AS '1'0 PooPOSED LEGISLATION 
BE PARTITION PROCEEDINGS. 

The sections relating to actions for the partition of real property are 

cumbersome and unrealistic. There is a complete lack of uniformity in 

interlocutory decrees of partition and, the action being rather uncommon, 

few attorneys appreciate the operation and effect of the action. 

The first phase of a partition action is to establish the titles and 

interests of the parties in the same way that titles are established in a 

quiet title action. This phase is in rem. 

Many attorneys have proceeded without benefit of a title report and, 

therefore, are ignorant of aQy outstanding interests or liens, other than 

those of the plaintiff and the defendant. The court, therefore, has no 

means of knowing whether section 753 of the Code of Civil Procedure has been 

complied with at the time the interlocutory judgment of partition is granted. 

Section 761 provides that if the court finds there are outstanding liens 

or encumbrances of record at the time of the commencement of the action, 

amended pleadings must be filed and such persons made parties to the action. 

Section 762 provides that if the amount of any such lien is an iSSue, 

the claimant must be required to appear before a referee to determine this 

issue. 

It is suggested that the amendment of these sections be considered. 

Some form of current title report should be required to be filed with the 

complaint or any cross complaint so that the court will be apprised of the 

existence of all interests and liens of record and so that it will know all 

proper parties are before it and so that the court can, before making any 

decree, determine the issues of interests and liens. This will alleviate 
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c 
the need for appointment of a referee prior to the making of the interlocu-

tory decree of partition. The interlocutory decree would thereby establish 

the ownership of the property and all interests and liens therein and thereon 

so that the referee would know, at the time of his appointment, the state of 

the title to the property he is required to sell. 

It would also appear realistic to require the appointment of a person 

skilled in the matter of property values to determine whether real property 

is subject to partition in kind. While section 763 requires the trial judge 

to make such a determination, the same is seldom done because of lack of 

evidence available at the trial. The result is that the referee appointed to 

make the sale is also required to determine whether the property is subject 

to partition in kind. It is submitted that as soon as issue is fully 

joined on a complaint in petition, the Court ought to be required to appoint 

a competent appraiser of real estate to appraise the property and to deter-

mine whether it is subject to partition in kind. The testimOny of such 

person at the trial should be the baSis for a decree either that the 

property be sold or that it be partitioned in kind. If the property is to 

be sold, the appraisal of value should be the basiS for sale by the referee. 

Under the present procedure, the referee has to secure the appointment 

of an appraiser and act at his own risk as to the reliability o! the 

appraisement obtained. 

There would appear to be no reason why three referees should ever be 

required and section 763 should be amended to eliminate this provision. 

Seldom, if ever, are three appraisers appointed except in cases of personal 

bitterness between the parties to the action. 

Some provision should be made for fixing a bol'.d of the referee. In most 

-2-
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c cases a nominal SUIll is required while in others a large bond is required. 

However, there being no official. appraisal of the property at the tilDe of 

appointment of the referee, the court has no basis on which to fiX a bond. 

This matter should be considered and standard bond rates fixed by statute. 

There is no provision in the statutes for the referee to take an oath 

to the effect that he will perform his duties according to law and the 

orders of the Court. Such 8 requirement should be mandatory. 

So that all procedures will be uniform, 8 code section should be enacted 

directing the referee somewhat as follows: 

"Said rej'eree is hereby directed to proceed in accordance with 
sections • , , and _ of this Code." 

Such sections would refer to the manner of sale, the f'urnishing of 8 

referee's bond and the taking of an oath, and the making of his report and 

return of sale. 

The foregoing suggestions, while having no direct bearing on the proposed 

legislation in connection with the ultimate sale of property on partition, 

should be most seriousl:r considered. The mechanics of making the sale are 

hardly 8S impOrtant as mechanics of securing a valid and realistic decree 

ordering the sale to be made. 

COMMENTS AS oro SALE PROCEWRE. 

I have Buggested that an appraiser be appointed before the interlocutory 

decree in partition is made. This being so, there would be no reason for 

appointing another appraiser of the property if it is to be sold. I agree 

with the position that one of the inheritance tax appraisers should be 

selected by the Court in the first instance. I therefore agree that section 

175.3 should be added but that the appraiser be appointed before the interloc-
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utory decree of partition is made. 

It is my opinion and impression that seldom, if ever, is real property 

sold at a public sale in a probate matter, and it is my further opinion that a 

public sale is not for the best interests of the parties either in an estate or 

in a partition action. I would, therefore, limit partition sales to private 

ones and make all of them subject to confirmation by the court. Accordingly, 

I would amend section 775 to eliminate all reference to public sale. 

Proposed section 775.1 is proper but it should be the exclusive mode of 

giving notice and no reference should be made to "In the case of a private 

sale .• " 

The same comment is made in connection With proposed section 775.2. I 

feel that the bids should all be left with the referee and that the provision 

that such bids may be left with the clerk of the court should be deleted. 

Section 115.3 should not be enacted under the sections dealing With sales 

but should be enacted after section 162 and before section 163. 

Section 115.4, as proposed, is proper but it should provide that no 

exclusive sales agreement may be entered into. The same problem exists in 

probate sales at this time and there would be little justification for a 

broker to share in the commissions merely because he secured an exclusive 

listing and where another broker made the sale. 

Section 175.5 is. proper. 

Another section should be enacted which would require any bidder to 

submit l~ of his bid therewith by cash or cashier's check, to be forfeited 

if the bidder fails to complete the sale after confirmation. This would appear 

to be a matter which would fit into section 185. 

As to the proposed emendment of section 184, I cannot see any reason why 
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the appraised value 01" the property shouJ.d not be disclosed to the Court 

where the property is sold at public sale. I think the appraised value 

should be a matter pf public record as in a probate matter. However, I 

reiterate my position that all partition sales should be private. 

Section 784 should be further amended so as to require the referee 

to mail a coW of his report to the other parties who have appeared therein 

and to the purchaser. Otherwise, the interested parties might never learn 

of the filing of the report. 

Section 784.5 should not limit private sales to the proposed 9Cf1, 

limitation. If public sales are to be utilized, the value of the property 

should still depend on the appraised value and not upon the lack of 

spirited bidders. 

There are some practical matters which have arisen in connection with 

partition sales and which your committee might like to consider. 

In some cases, after the referee has been appointed and before the 

sale of the property, the parties to the partition action have reconciled 

their differences. No provision is made for the disposition of the action 

in such cases. I think one ought to be made. 

In such an instance, if the parties deSire to dismiss the action, 

they should be permitted to do so upon paJI1IISnt of all costs, fees and 

expenses. The interlocutorY decree, establishing their interests in rem in 

the property, should remain as a decree establishing title, but the 

provisions thereof relating to a sale of the property should be cancelled. 

No such dismissal would be available if intervening rights of purchasers, 

brokers or lienholders appear. 

Section 786 could cause considerable d1f1"icu1ty in connection with 
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c proposed sections 175.4 and 115.5 and the proposed amendment of section 784. 

If the bidder is one of the parties to the action and is entitled to bid in 

his interest in the property and does so before or after the return of sale, 

s. real estate broker would really be bidding for his client on only a portion 

of the property. Perhaps some adjustment on cOOllllissions should be 

considered and provided in such cases. 

There are also some practical matters which have arisep in connection 

with partition action after the confirmation of a sale. 

There is no standard whatsoever for fixing th~ fees of the referee. 

Sometimes he is allowed compensation based on real estate Schedules; 

sometimes the judge tries to fix the fees without any ruJ.~ to go by. I 

think a code section should be added which sets up the ba.ic standards for 

compensation with a provision allowing extra compensation in proper cases. 

I think your committee should consider this matter at this time. 

While the sale of property in partition takes pl~ce under a type of 

interlocutory decree, the code is vague as to what is to be done after 

the sale is confirmed and the referee has received the proceeds of sale. 

Practically, from the proceeds of sale must be J>S-id the costs of sale, 

such as documentary stamps, title fees, etc., such attorney's fees as may 

have been allowed under section 763 and section 796, appraiser's fees, 

broker's commiSSions, liens and encumbrances entitled to payment, costs of 

suit, referee's fees and possibly some other items. Some of these are not 

known at the time of confirmation of sale and cannot be properly included 

in the order confirming sale. The code is silent as to procedure in this 

connection. 

New sections should be added to the code specifying the procedure 
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leading up to the final decree of partition. Such sections should require 

the referee to file a document in the nature of an accounting as to the net 

proceeds of sale and to give notice thereof to the parties in interest, 

exclusive of the purchaser. Thereupon the referee or any interested party 

ought to be able to move to set the account for hearing on proper notice 

and the court should proceed to hear the account and make its order as 

to the payment of fees and expenses and the ultimate disposition of the 

remaining balance of the sales price. 

The provision should also provide that the Court, in the settlement 

of the account, direct the referee to make the disbursements required and 

take vouchers therefor. Thereafter, a final decree of partition should be 

entered. 

Respectfully submitted, 

S/ J. D. Cooper 
J. D. Cooper 
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