MINUTES OF MEETING
of
- CALIFORNIA LAW REVISION COMMISSION
JULY 6, 7, AND 8, 1978
Lus Angeles ‘

T

A meeting of the California st Revisiun Cammission was held in Los
Angeles on July 6, 7, and 8, 1978. ‘

Law Revisgion Coumiseion

Present: Howard R. Williams, Chairman ~ = ' John D, Miller
Beatrice P. Lawson, V. Chairman Thomas E. Stanton, Jr.
N Judith Ashmann July 7 and 8 Laurence N. Walker
Absent : George Deukmejian, Senate Hember Jean c. Lowe
' Alister McAlister, Assembly HEmber © Bion M. CGregory, Ex Officio
Staff Members Present’ o et I R
John H. beMoully' C " Robeért J. Murphy III

“Nathanigl Sterling -
Consultant Present.. St

. Garrett H. Elmore, Guardisnehip*Conservatorship, July 6 and 7
Hzabe;s of State Bar Subcommittee

‘Present: Arne S. Lindgren,. Chairman, July 6 and 7
William S. Johnstene, July 6 and 7
David Lee, July 6 and 7
Hathew 5. Rae Jr. '

Ahsent. Hou. Arthur K. Marshnll o 7 Aun E. Stodden
._HEmbeEs of State Bar Legal S_;viees Section Present
Prof. Martin Levine, July 6 neal Dudevi:: Jnly 6

Other Invited Participants Present

W. Allen Bidwell, L.A. County Counsel Office Pl

G. Sinclair Price, V. President & Regional Trust Counsel.
United California Bamk

Edward J. Hlse, Califarnia Land Title Ass'n, ‘July 6 and 7

e i R H Lok

e ' mmms-rmzrm HA'ITERS
Hinutee of June Meeting

' The Minutes of the June 8 and 9 1978, Meeting were approved as
submitted-by ‘the staff. '

e Loy

| Auguat Meeting B
A meeting was scheduled for August 3(7: 00 p.m. - 10 00 p.m.) and

4 (9: 00 a.q. - 5 00 P m.) in Sen Francisco.

1978 Legislative Prog <
The Commission noted HEmorandum ?8-41-—a report on the 1978 Iegis-

lative. program,
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o Minutes
TELICTT L g a co.- ;July 6, 7, and B, 1978

STUDY F-30.300 - GUARDIANSBIP-CONSERVATORSHIP REVISION
{REVIEW OF GOMMENTS ON RXPOSURE DRAFT)

. The Copmisaion. met jodntly with members of the State Bar Subcom-
mittee appointed to work with the Commission on this project, .Other
invited participants also were present, (SEe 1iet.g§,peraoge.present on
first gage of: these minutes.) , .. ;1 .« | o

Th Cbmmiesinn considered: Hbmbrsndum 78h39 the Firsc Supplement to
Memorandum ?8-39 the Exposure Draft of the Tentative Becommendation
Balating to Guerdianship—Conﬁervqtorehip Law Gney 1978). Supplemeutal
Material Relating to Guardianship—Conservatorship.Law.(June;19?8),oand

ket texs: from the-following persons which had heen distributed prior to

the meeting: Judge Arthur K. Marshall (member, State ‘8ar Subcommittee);
Judge Bruce W. Summer; Barbara Thompson, Office of. County Cdiinzel of’

Ser A £ N e A T T

; “‘Orange Cbunty.

The following actioms were taken b?'tﬁe‘&amﬂiseiod; R
Boare v e li, o owriad I M = :

Conference of California: Jgdges Study - -
The staff was requested to obtadls’' inibtﬁatiun cdncerning a study

being made by the ,Conference of Californie Judges concerning Probate

Ty -

Code guardianships and conservatorehipe amd to report haok :o the Comr

_niesion1 ot B

PoTan” wloeh L b e T

Preliminary Portion - SR LTI E L T ST Eepe

The staff nequested that menhers of the Conmiaaion and others turn
The::staff pranstoework this. portion ove: in 1isht of revisions wade in
the proposed 1egisla:ignwend:a;somroiimgrqxe the discussion of various
matters in the preliminary portion. '

(R R TI

Review of Feataves-of AB 1417 Relating to.Probate Code Provisions

The Commission considered the comments and suggestions, both oral
and written, recelved from various persons concerning the need for
repiew and, revision of provisions of AB 1&1? which are carried over into
the proposed legislatian. After an extended discussion, the Coumisaion
decided it would consider-reconmending changes to imprnve the procedure
under those provisions of AB 1#17 which will be continued fnithe pro-

.j‘|l1l'\:.

posed guardianship-cunservatorship revision only 1f the recommended
-9 T



changes would be in the best interests of proposed conservatees and
would not operate to the detriment of the desirable and impottaﬁt objec-

tives which were sought to be achleved by thé proponents of AB 1417,
RS - ' oL o

Residence Address

" “The' word "address” should be substituted for "residence address' in

the proposed legislation, -

Bénk iﬁ This State
The provisions that use the phrase "bank" should uniformly be

limited to "in this state.” Consideration should be given to developing
gome language similar to that used for trust companies--trust coméaﬁf
authorized to transact a trust business in this state. In any case, the
draft should ‘be checked carefﬁlly to make sure that court-controlled
accounts are in banks subject to the jurisdiction of the Califoéhia
court, If the deposit is subject to withdrawallwithout prior court
authorization, there is no need to require that it be in a bank iﬁ this
state, but the provisions should berconsistent in thelr use of the term
"Baﬁk“ or "bank in this state" insofar as they apply to deposits that
can be withdrawn without court authorization. It was also noted that
'ﬁﬁefe is éuthority to'give an allowance to the ward or conservatee and
that this authority ﬁill permit the establishment of a deposit account
by the ward, for example, who is going to school in another state and
needs a deposit account in a bank close to where the school is located
'fbr convenience. In such instance, the depos;t provisions do not apply;

the deposit is the deposit of the ward, not the guardian.

Application of Provisions to Minors 14 or Qlder
The proposed legislation shpﬁld be reviséd to makg provisions of

_Ehe Exposure Draft that apply to minors 12 or older apply instead to
minors 14 or older. In other words, l4 or older is to be used uniformly

in the proposed legislation.

Time Periods for Notices _
The proposed legislation should substitute a uniform period of 153

days for the 10-day and 15-day periods of notice provided in the Expo-

sure Draft. . . ..



§ 1412.  Conservator. of the estate; conservatorship of the estate
§ 1415, Comservator of the person; conservatorship of the person
§ 1424, Guardian of thé estate; guardianship of’the estate
§ 1427. CGuardian of the person; guardianship of the person

It was concluded that Sections 1412, 1415 1424, and 1427 areE

unclear and confusing. It was suggested that, 1f the provieiens are
congsldered to be necessary, they should be redrafted. In addition, the
staff should give coneideration to combining the provisions in a single

Corge Ra o

section. SRR R L

e

§ 1&18. Court

Section 1418 was revised to read:

f\léLS “Cqurt," when used in connection with matters, in the
guqrdianship or conservatorship proceeding, means the court in’
' wﬁich such proceeding is pending. : S : :

7§ 1421, 5. Court ‘investigator

miet wsiection 1421 wasiadded to read:

T g51)  nesiire inivestigator" ‘means a person ‘appointed under
vt Bectlon . 1454, Ce o

LT ST

“Section lﬁSh 18 3 néw seétion to be added to the proposed:legislatien.
ééé these Hinutes, infrﬁ AR B T

8] 1428, Petit:l.on .
LA new section, to be numbered Section 1528 ‘was adaed to read:

TR s

1&2&.-1"Petition" includes an application 1n the nature , of a
petition.

§- 1450, - Peritions, spplications, and. accounts to be verified .
=+ Section 'L4A50 was revised to read:

. BTN
EElﬁSh.':Ekeept*ES‘thErwiee-specifically provided, a petitien,

‘report, or account filed pursuant to this divigion shall be veri-

fied.

The Comment to Section 1450 13 to be revised along the lines suggested

by Mr. Elmore. in Exhibit & to HEmorandum ?8—39 '

ARSI A
§ 1452. Trial by jury
The staff is to make a technical revision in the Comment to Section
1452 along the lines suggested by Mr. Elmore in Exhibit 4 of Hemorandum

78-39,

-



§ 1453, When motion for new trial allowed

A new section, numbered as Section 1453, was added to read in

suhstance as follows

1453. A motion for a new trial may be made only in cases in
which, under the provisions of this division, a right to jury trial
is expressly granted, whether or not the case was tried by a jury.

" Comment. Section 1453 is new. However, the principle stated
1s the same as the rule under former law. See former Sections 1606
and 1708, incorporating the relevant parts of Section 1231 (mntion
for new trial in probate proceedings generally)

§ 1454, Court investigator
[

The following new section was added:

1454, A person appointed as the court investigator for the
purposes of a proceeding under this division shall be a person
trained in law who 1s an officer or special appointee of the court
with no personal or other beneficlal interest in the proceeding.

§ 1455, Guardian ad litem
Exposure Draft Section 1453 is to be renumbered as Section 1453,

and the words "minor or incompetent" are to be deleted from the text of

the section.

§ 1460. Notice of hearing generally

Section 1460 was revised to read in substance as follows

1460. {a) Subject to Section 1462, if notice of hearing is
required under this division but the applicable provision does not
fix the manner of giving notice of hearing, the notice of the time
and place of the hearing shall be given at least. 15. days before the
day .qf the hearing as provided in this sectiom.

{b) The petitioner (which includes for the purposes of this
section a person filing a petition, report, or account) shall cause
the notice of hearing to be mailed to each of the following persons
(other than the petitioner or persons joining in the petition):

(1) The guardian or conservator.

(2) The ward if 14 years of ape or older or the conservatee,
unless the court for good cause dispenses with such notice.

-.(3} The spouse of the ward or conservatee, 1f the ward or
conservatee has a spouse, unless the court for geod cause dispenses
with such notice.

(4) Any interested person {including a governmental entity)
who has appeared, or has served and filed notice of appearance, in
the particular matter to which the hearing relates, unless the
court for good cause dispenses with such notice.

-5~



(¢) The clerk of the court shall cause thé&é notice of the
“hearing: to-be. posted at the courthouse. of the county where the pro-
ceedings are pending if such posting is required by subdivision (c)
of Section 2543.

- (@) Nething in this sectlon excuses compliance with the re-
-+ quirements for notice to' a person who has requested special notice
_pursuant to Chapter 9 (commencing with Section 2700) of Part 4.

:_'}In order to implement the revision of what becomes - suEdivision (c) of
- Sectfon 1460; the following subdiwision should. be added:to Section 2543

(subdivision (b) ‘of which makes applicable to salés the provisions
relating to sales by administrators):
{c)} The clerk of the court shall cause notice to .be posted at

the courthouse of the county where the proceedings are pending only
o im the following;csses e :

. (1) Where posting of notiee of hearing 1s requifed on a peti-
. :_Mtion fpr the confirmation of a sale of real or personal‘property of
the estate.

{2) Where posting of notice of a sale governed by Section 772
is required or authorized.

(3} In any case where poSting of notice’ is ordered by the
Tourt. v A . PYE . . .

We add the new subdivision to Sectlon 2543 because 1t covers notices of

matters other than notices of hearing. .(Section 1460 is limited to

notices of hearing.} = .. . oo o gy

S 3 I&Gl. :Notica to Direetor of;MEntal Health ot . Director of Develop-

e “nental'Services ‘

L Se;tion 1&61 is to be revised so that 1t does hot’ apply where the
director is the petitioner. S o G ;5

4

The phrase petition, report; or account"” should be substituted for

': pet#tion, scqount or other psper in’ three places 1n this section.

i The numbering in paragraph (2} of subdivision (b) is to be changed
to conform to the new numbering.:.

T Profesaor Bodenheimer 8 suggestion that notice be given to direc-

tors of Regional Centers ‘was discussed but was ndt adopted

CI | i

.;of ;his section;:f_ ]

§ 1462 - Court may extend or shorten time for notice or require addi-

tional notice

The words "“as. the couTt requires were deleted frqm subdivision (b)
B ESST T S s g



§ 1463, Postponement of hearings; notice

The following new section was added:

" 1463, The court may continue or postpone any hearing, from
time to time, in the interest of justice, and no further notice of
the continued postponed hearing 1s required unless otherwise
ordered by the court.

Comment. Section 1463 is drawn from Section 1205 (adminis-
trators and executors).

§ 1464. Form of notice
Section 1463 of the Exposﬁré Draft should be renuﬁbered as Section
-1464 and the word "or" inserted after "chapter" in the second line of

the text of the section. '

511465}"Hanner of mailing; when mailing complete

Thé-substance of the followipg new section was added:

1465. Uﬁless otherwise expressly provided:

{a) If & notice or other paper 1s required or permitted to be
mailed to a person pursuant to this division, it shall be sent by:

- (1) First-class mail if the person’s address is within the
United States. . .

(2) Adrmail if the perscn's address is not within the United
. States. .

{(b) Mailing 1is ccmplete under this division when the notice or
other paper is deposited in the mail, postage prepaid, addressed to
the person to whom it is mailed,

Comment. Section 1465 is new. Subdivision (a) provides a
rule that is consistent with the 1978 amendment to Section 591.4
{Independent Adwinistration of Estates Act).” The introductory
clause makes clear that Section 1465 does not apply to the extent
that the applicable mailing provision expressly provides a dif-
ferent rule. Section 1465 does not apply where service is made by
mail in the mamner authorized in Section 415. 30 of the Code of
Civil Procedure. See Section 415.30 and Probate Code Section 1467,

§ 1466, Personal delivery in lieu of mailing
The following new section was added:

1466. If a notice or other paper is required or, permitted to
be mailed pursuant to this division {(whether by first-class,
airmail, certified, or registered mail), it may be delivered per-
sonally to the person to whom it is required or permitted to be

'ﬁailed. Personal delivery as provided in this section, is deemed to
satisfy the provision that requires or permits the notice or other
paper to be mailed.

-7~
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Comment. Section 1466 makes clear that personal delivery is
the equivalent of mailing. '

. The addition of this section will require the staff to search the entire
‘statute and: delete from-the mailing provisions the additional phrase "or

personally delivered. | ‘Seé, for ‘example, Seetian iﬁ&D. _"

-§ Y467, ‘When serviece by maik deemed complete

The following new section was added:’

1467. If service 1s made by mall pursuant to this division in
the manner authorized in Section h15 .30 of the Code of Civil
Procedure, the service is complete 6n the date a written acknowl-

-t iedgment of recelpt 18 executed.

Comment. Section 1467 makes clear that, when service 1s made
under this division in the manner authorized in Sectilon 415.30 of
the Code of Civil Procedure, the service is complete on the date
the acknowledgment of receipt is executed. Section 1467 does not
include the requirement found in Section 415.30° that the acknowl-
edgment be returned "to the sender. It is sufficient if proof is
made that the person served (or'a 'person authorized to acknowledge

¢ ‘gétvice on behalf 'of such: perscn) did execute a written acknowledg-
ment of receipt.,  TFor example, :service is complete under Section

.1 1467 if the written acknowledgment is returned to a person other
‘than the sender.

N . -Section 1467 applies only where gervice is made by mail in the

manner authorized in Section 415.30, " The sectien does not apply
where a provision of this division merely requires that-a notice or
other paperibe mailed. :In:the latter case, the applicable provi-

* .gion ordinarily is satisfied when the:notice or other. paper is
deposited in the mail., See Sectiom 1465... :

'l,.

i1468

§ 1&68 Proof of giving of notice

B Section 1&64 of the Exposure Draft will be renﬁﬁbere& as’ Seetion
i I

§ 1&?1% Effect on existing guardianships and conservatorships generally

The numbering of this section in the text of the section should be
corrected to change "1&72" to "1471." "Section 14?&” was subetituted

for "Sections 1474 and 14?5" in the introductory phrase of the section.

§ 1472, Effect on bonds, securi;y, and other obligations
- This section waw revised to; read '
1&?2 The bonde, security, d other ob;igations in effect
immediately prior to the operativeLdate -shall continue to apply on

and after the-cperative date the same ag if filed, issued, taken,
or incurred under this division after the operative date.

8-



§ 1473. Appointments or confirmations made under prior law

The words "on or" were inserted before “after" in the last line of

the text of this section.

§ 1474, Pending matters arising under prior law

., This section was revised to read:

1474, Subject to Sections 1475 and 1476:

(a) Any petition, report, account, or other matter filed or
commenced before the operative date shall be continued under this
division, so fatr as applicable, unless in the opinion of the court

.application of a particular provision would substantially interfere

with the effective conduct of the matter or with the rights of the
parties or other interested persons, in which case the particular
provision does not apply and prior law applies.

(b) If any right or remedy is abrogated or substantially
curtailed by the provisions of this division on or after the ap~-
erative date, the person entitled to such right or remedy shall
have one year after the operative date in which to commence en-
forcement thereof under prior law.

§ 1475. Effect on puardianships of adults and married minors

"The word "petition" was substituted for "applicatien." The Com-
mission discussed a problem (identified by the State Department of
Health) that was created by AB 1417..{1976) but concluded that dealing
with the problem was beyond the scope of the present project.

§ la7e. Effect on conservatorship of person for whom ggardian could
have been appointed ‘ :

‘This mew section, set':out in the Supplemental Material, was ap—

proved as drafted. e

§ 1477. Amendment of letters of existing guardianships and conserva-
torships s . . _ ‘
This section, a revised version of Section 1476 of the Exposure.

' Draft, was set out in the Supplemental Material and was approved as
drafted.

§ 1478. Effect on nomination by adult of a guardian-
This section, Section 1477 of the Exposure Draft, is toc be re-

numbered as Section 1478.

§ 1479, References in statutes - _
This section, Section 1478 of the Exposure Draft, 1s to be re-

numbered as Section 1479.
~9-



§ 1480. Rules of Judicial Council
This section, Section 1479 of the: Exposure Draft, 1s to be re«

"numbered as Section 1480, The cperative:date provision (Section 4 of
the proposed legislation on page 241 of the Exposure Draft) is to be
revigsed to permit the Judicial Council to act under this section prior

to the operative date.

§§ 1500-1501. eppointment of testamentary guardian

Tl
These sections should be revised to provide for the nomination of

a guardian rather than-theé: "appointment" of a guardian. The nomination
.ishould be by a "signed writing,f the nomination to tske ettect upon the
’death of the nominating parent. The following views were expressed
concerning the sections.; The limitation in subdivision (a) of Section
1501 that,the property be taken by "will or by succession was consid-
ered too limiting, snd the limitation in subdivision (b) of Section 1501
that the property be taken ﬁby will" also was considered to be too
limiting. Both provisions should cover any property. the ward will
receive from the peraon executing the signed writing upon death of such
person, whether by virtue of a will succession, trust, insurance
proceeds, retirement henefits, profit-sharing, or otherwise.

) Provision should be msde that a patent or‘nonparent can nominate a
guardian of the estate as to property which the child will receive from
the person making the nomination. 'The provision should apply to all
transfers that take effect upon the death of the perscn making the
nomination. - et '

The staff should draft a provision giving a parent a right to
nominate a guardian for a child in the event the parent becomes in-
competent and a guhrdian foxr the child is needed. T

. It was suggested that Sections 1500 and 1501 might'be eonsolidated
in one section drafted along the following 1ines

(1) Either parent may nominate for his or her surviving chil-

dren a guardian of the estate of that child if the nominator is the
surviving spouse., : .

.+ {2) Either parent or anm other person may nominate a guardian
of the estate that the child receives from the nominator, ‘whether
inter vivos or at death. v : - e

{3} A parent can nominate a guardian of the person of a sur-
viving child if the parent is the surviving spouse, to take ‘éffect
upon the ‘death 'of the parent:. " . .

-10-
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The phrase "any child surviving the nominator" was considered better
than-any "chiid, iiving or likely to be born."

Subdivision (c) of Section 1501 should be continued in substance
and modified tc‘require that the letters reflect the limited estate in
the case of a testamentary guardian as to particular property.

A provision should be added to the statute providing that, where
there 1z a general guardian of the est;te and a guardian as torparticu-
lar property, either guardian can petition for instructions on how thé
duties imposed on the guardian of tﬁe estate are to be allééétéd'between

the two guardians,

§ 1510, Petirion for appointment : Lo

This section wilil néed to be revised to réflect the change.in the
testamentary appointment sections. o
The following should be substituted for subdivision (c){2):
(2) The person héving legél éustody of the proposed ward and,
if that person does not have the care of the ward, the person
having the care of the ward.
The word "residence” should be deleted from the phrasé‘fresiaenpé
address" in this section. : : o

A provision should be added .to this section 'that the petition
disclose any pending adoption ﬁfﬁceediug for the proposed ward and per-
haps other pending proceedings where the custody of the proposed ward 1s
in issue. Subdivision (b} of Section 1514 is. the source of this provi-

sion.

New Section - Amendment of guardianship petition if adoption petition
filed I

A new section should be added, probably following Section 1511, to
make general the requirement imposéd by Section 1542 of the Exposure
~ Draft (which was limited to nonrelative guardianships). Sectlon 1542

was deleted as unnecessary,

§ 1511. Notice of hearing :
In subdivision {b){1l), "14" should be substituted for "12," and
“residence" should be deleted from subdivision (c) and, in subdivision

(b)(3), "legal custody" should be substituted for "the care." The fol-

lowing paragraph'shnuld be added to subdivision (¢):

=-11-



i 1. (3) The person having the care of the proposed ward 1if (1) the
proposed ward 1s under the age of 14 ‘and (i1) the person having the
- care of the proposed ward is not the person having legal custody of
the proposed ward.
Subdivision (£}(2) should be revised to insert "judicially" before
"'deelared. " _ : : X
' Subdivision (g) was revised to add at the end of the subdivision
-+the folldwing: "or that the giving of ‘the notice would be contrary. to.
the interest of justice." . ,
Subdivision (h)(Z) should be revised to conform to the addition
made to gubdivision, (g). ' L

EELED B

§ 1512. Order for temporary custody

This ‘section was’ deleted.. Provision is to.be made in the proposed

legieletion_fqr.appointmentrqf,a temporary_guardian of the _person.

§ 1513 Investi iga ation and report by court-designated officer

Section 1513 was revised to tead in substance as follows.

1513 (a) The court investigator, probation officer, or
domestic relations investigator in the county in which' the petition
for appointmént of ‘a guardian is pending shall-make:an investiga-

.tion of each .case whenever requested by the court.

S .fb) .The officer making the investigation shall file with the
' court a written confidential report.- The report may be considerid
“.by the'court ‘aiid 'shall be made. available only to theé -persops who
have been served in the proceeding and the persons who have ap-
peared in the proceeding or their attorneys. The report may be’
,.,‘received in. evidence upon stipulation of all such persons who are
T'pY¥éserit 4t the hearing:- - : =

. {c) When the court directs that an investigation and report be
made under this section, the court shall make an "Inquiry into the
v fiwancial cenditiort of (l).the parent, parents,.or other person
. charged with the support and maintenance of the proposed ward and
'{2) the estate of the proposed ward. If the court finds such
parent, parents, or other person or the proposed ward's estate
able, in whole or in part, to pay the expense of the investigation
and report, the court shall make an order requiring such parent,
parents, or other, person, or the guardian of the ward's estate when
"appointed, to repay to the county such part, or all, of such
i expenses of the investigation and. report as,- in the opinion of the
court, is proper. . The rEpayment shall be made to the county of-
ficer designated by the board of supervisors, who shall keep suit-
able accounts ‘of such:expehses and repayments and shall deposit the
collections in the county treasury. An order may be made under
this subdivision only after z hearing if a hearing is requested.

12—



The sentence was deleted from Section 1513 of the Exposure Draft
that requifed an investigation and report in every case vhere a guard-
ianship is filed for a minor of two years of age or under if the peti-
tion requested appointment of a nonrelative as a guardian. The deletion
was subject to staff determination whether the sentence served a useful
purpose, [After the meeting, the staff determined that legislation
enacted by the 1978 Legislature and just signed by the Governor had
deleted this sentence.]_

§ 1515. No guardian of person for married minor

The Comment shouid include a discussion of the interim situation
where an annulment proceeding is pending. :Prior to the adjudicatidn'
that the marriage is a nuliity, if the married minor is in need of a
protector of the person, a conservatorship muBt be established since &
guardianship cannot be established. ' When the marriage is adjodged a
nullity, a guardianship of the person can then Qg gséabl}g?ed.

§ 1541, Additional contents of petition fbr_ﬁﬁaﬁdignéhip

Subdivision (b) was deleted because the; same matter is covered by
the requirement that this information be included in the petition for
guardianship.

§ 1542, Amendment of_guardianship petition if adoption petition £iled
This section was deleted because thé requirement’ imposed by this

section was made a general one for all petitiomers.

§ 15&3.:‘De11ygfy of copy of petition to Director of‘Social Services

"Director of Social Services" was substituted for "Director of

Devélopﬁéntal Services" in this section.

§ 1544, Report on sultability of guardian
The phrase "local agency designated by the board of supervisors to
provide public social services” should bé substituted in subdivision (a)

for "local agency to which foster family home licensure has been dele-
gated" to conform to the 1978 amendment to the section from which
Section 1544 1s drawn.

Subdivision (b) was revised to read in substance:
(b) The report filed with the court pursuant to this section
. .is confidential. The report may be considered by the court and
.- ,.5hall be made available only to the persons who have been served in

-13-



the proceeding or who have appeared in the proceeding or their
attorneys. The report may be received in evidence upon stipulation
of all such persons who are present at the hearing.

§ 1601. Terminaeioo e§>court order

Section 160l was revised to read:

1601. Upon petition of the guardian, a parent, or the ward
and after such notice as the court may require, the court may make
an order terminating the guardianship 1f the court determines that
it is no longer necessary that the ward have a guardian or that it
is in the ward's best interest to terminate the guardianship.

§ 1650. Appointment of counsel

ifthe following new chapter . was added:

'CHAPTER 3. APPOINTMENT OF COUNSEL

"§ 1650, Aggointmeat of counsel to represent ward or proposed
Soafe ward ' .

1650.: In any proceeding under this part for the appointment
of a guardian or the termination of a guardianship, the court may,
1f it finde it-would be 4n the best interest of the.proposed ward
., @r ward, appoint private counsel to répresent the intérests of the
proposed ward ot ward. When the'éourt appoints counsél under this

~section, :counsel .shall receive;a.reasonable sum for compensation
and expenses, the amount of which shall be determined by the court.
Such determination may be made only after a hearing if a hearing is
requested. The ampunt so determined ghall be paid by the parent,
‘parents, or from the estate of the probosed ward “br ward, 1% such
proportions -as the:court deems just. o

Comment.. " Section 1650 is drawn from Civlil Code Section 4606
which provides authority for appointment of counsel in proceedings
1 7tinder the Family Llaw Act where there is in issue the custody of a
minor child. Sectiop 1650, 1like Civil Code Section 4606, recog-
nizes that independent representation of the minor whose custody is
in issue may be desirable. in certain cases..

§ 1812. Orgder of preference for appointment as.conservator
' The following clatse was added at the begitnirg of subdivision (a)

of Section 1812.' “Bubject to Secticn 1810 the selection . . . ."
Caer qt s .

§ 1820, Filiﬁ; of petition o

This section should be revised by renumbering existing paragraph
(3) of subdivision (a) to be paragraph (4) and adding a new paragraph
(3) to subdivision (a) to permit a petition to be filed by:

ST I

S

(3) Any other person oraentity eligible for appointnent as a
conservator under ‘this code .or under. the Welfare and Institutions
Code.
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The Commission discussed whether the time within which a petition
could be filed under subdivision (b} should be limited and declined to
impose such a limit. It was agreed by all present that the possibility
of premature petitions under subdivision (b) was remote and could be

controlled by the court.

§ 1821, Contents of petition

This section should be conformed to any changes made in Section
1831]. . For example, paragraph {3) of subdivision (f) should be revised
to provide' '

(3) That the proposed conservatee bé adjudged to lack the
capacity to make necessary medical decisions and that the conser-
vator of the person is authorized to require the conservatee to
receive any necessary medical treatment (1nclud1ng surgery) that
may thereafter be necessary.

Paragraph (2) of subdivision (f) should also be revised to conform to
the revision of Sectiom 1831.

An additional Subdivision should be added to Section 1821 to read
in substance:

{(g) The petition may include a further statement that the pro-

posed conservatee is not willing to attend the hearing on the peti-~
tion.

§ 1822. Notice of hearing '
Before the colon in subdivision (a), the following was inserted:

"(other than the petitioner or person joining in'the petition)".

§ 1824. Service on proposed conservatee pf citation and petition

In Section 1824, "15 days" was substituted for "10 days".

. §.1825, Attendance of proposed conser~ates at hearing

The following revisions were made ir this éectipn: -
.,(1) In the introductory clause of subdivision (aﬂ; the words
"either or" were deleted. - i
-(2) In paragraph (2) of subdivision (2}, after "hearing,"” the words
"by reason of medical inability" were added.
(3) The following additional paragraph was added to subdivision

{a), to read in substance:

(3} Where tlie court investigator reports to the court that the
proposed conservatee is not willing to attend the hearing, does not
wish to contest the establishment of the conservatorship, and does
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‘not object to the proposed conservator or prefer that another
person- act:as;conservator, and the court makes an oxrder that the
proposed conservatee need not attend the hearing

§ 1826. Information to proposed conservatee by court investigator;

investigation and report

Subdivision (a) and the introductory portion of subdivision (b)

were reviaed to read

1826, If the petition alleges that the proposed conservatee
is not willing to attend the hearing or upon receipt of an af-
fidavit or certificate attesting to the medical inability of the

- .propoged. conservatee to attend the hearing, the court investigator
8hall do all, K of the following: oo

Paragraph (3) should be revised to read iﬁ.egestERceE
s .. - (3) Determine whether it appears that the proposed conservatee

is unable to attend the hearing and, if able to attend, whether the
proposed conservatee is willing to attend the hearing.

§ 1828. Information to proposed comservatee by court . ..

Just before the colon in the introductory clause of subdivision

‘1(3}, the follow1ng was inserted so far_es relevant to ‘the allegations

-

a sibn {a)(Z} ‘of Section 1831 was revised to'"ead

and determinations requested in the petition.”

§ 1830, Order appointing conservator

:The phrase ", among other things," was ingerted after “shall" in
the first line of thils section.
§ 1831..  Adjudication of conservatee's lack of legal capacity and lack

of capacit? to make medical decisions; withdrawi;g,power to
‘enteér Into specifiéd transactions

General approach. The Compission discussed at some length whether

the rule of the Davis case -should be reversed. In other words, should
a conservatee have only such powers as the court determines he possesses

and, absent such determination, the conservatee would be deemed to be an

.incompetent and have no powers. Although the Commission recognized that

many practitioners were of the view, prior to the Davis case, that a
‘conservatee was an incompetent, the Commission decided not to change the

rule in the Davis case. .o
Withdrawigg power to enter into spec1fied transactions. Subdivi-
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(2) Withdraw the power of the conservatee to enter into any
one or more of the following: (i) specified types of transactions;
(ii) any transaction in excess of a specified amount; (iii) any
transaction other than specified types of transactlions.

M&dical care. The Commission revised subdivision (b} of Sectiom

1831 to read in substance:

(b) If the court determines that the conmservatee is unmable to
understand the nature and effect of decislions relating to the-
conservatee's medical care, the court may adjudge that the con-
servatee lacks the capacity to make necessary medical decisions and
by order authorize the conservator of the person to require the
conservatee to recelve any medical treatment (including surgery)
that may thereafter be necessary.

The Commission suggested that the staff consider a provision to
authorize the court to provide that the conservator's authority to re-
quire the conservatee to receive:medicsl treatment shall.terminete at a
particular time. Elsewhere in the statute, it should be made clear that
the court may review and redetermine the question of the conservstpr's
authority to require the conservatee to receive medical care at the time
of the blennial review,and to provide that the!court investigetor should
inquire into the conservatee's capaclty to understand the nature and
effect of medicsl decisions at theftime of the biennial revies and
should recommend to the court whether the conservator‘s.authority should
be continued. a ' - :

The Commission suggested that the staff draft separate provisions
for court approval of medical treatment for a person whose competence to
consent is doubtful but who has no conservator. Such provisions should
contain appropriate procedural protections, including right to counsel,
similar to the special procedure available to permit transfers of com
munity and homestead property. Mr. W. Allan Bidwell of the Los Angeles
County Counsel's foice agreed to submit draft provisions to the staff

to be considered in preparing the separate provisions.

Letters of conservstorship° The second sentence of subdivision {e)

of Section 1831 was revised to read in substance

The terms of any order under subdivisionrib},shail be included in
the letters of conservatorship -

This revision was made because the Commission determined that the let~

ters are to state any additional authority or limitations on authoritv
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the court orders The letters will nnt state the limitations on the
authority of thé conservatee. See’ discussion under Section 2311 in

" these Minutes.
Adjudication that conservatee is an incompetent. The Commission

approved the use of the term "legal capacity" but directed that a new
section be added-te!theldreftrthet:wiliuprovideuthet an- adjudication
that the consetﬁﬁtee'IQEEesieéei)eepaeity is an”édjudiéétion that the
eonservatee is incmmpetent. ) h o

" The- etaff was requested to review ‘the law of other states to deter-
mine if some better term than "legal capacity"'cr "incompetent can be
used,” Also, the ‘$taff should report on the effect of adjudicating a

”aconservatee an ineompetent
§ 1853. Failure to loeate conservatee, removal of conservator on fail-
" ure to produce conserviatee’

o The first portion of" subdivision (a) of Section 1853 was revised to
'read ' ' '
L. .]\ . A . H
Y 1853 (a} If the court investigator is unable to 1acate the
eonservatee, ‘the ‘Court shall order the court investigator to serve
notice upon the cofiservator of the person, or if there is no con-
 servator of the person upon the conservator of the estate, in the
'manner ‘provided in Séction 415. 10 of the Code of Civil: Procedure.
e

The Commission copsidered the preblem.created when the coneervatee
BN L

._1eaves the facility where the conservatee has been reeident and cannot

.;,.be found. The Comment to Section 1853 should indicate thgt this kind of

:wsituation would constitute ''good cause” for hot making the conservatee
_reeailableftp:thelegd;j inveetigetdr.-depother type of "good cause"
r,sitpation_might be.ehereéthe'eonse:vatee is outside the state for ex-
tended medical treatment. N | ' ,

The question was raised whether this chapter applies to the con-~
geryatorship of an absentee as defined in Secticn 1403 Provisions
should be included to deal with this situation The question was also
raised whether this chapter applies to nonresidente. The staff is to
give consideratfon to this question. e 'h"f'r o

The Commission discussed the sanction ptdeided bf Sectidh 1853 for
the failure of the conservator to produce the conservatée. ' The guéstion
was raised as to the status of a clearly incompetént 'conservatee if' the

conservator falls to produce the conservatee. Does the conservatee have
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his legal capacity restored when the conservatorship is terminated? The
Commission concluded that a better sanction is to order the removal of
‘the conservator and to appoint another conservator who will make the
congservatee available to the court investigator. This will protect the
conservatee and at the game time remove the conservateor who is not
~willing to cooperate with the court investigator. It should be noted
that removal is the sanction provided for failure to comply with the
prohibition against involuntary civil mental health treatment. See
Section 2650(g). ‘ o S
Accordingly, subdivision (b) of Section 1853 was revised to read:
(b} If the conservatee 13 not made available within the time
prescribed, unless good cause is shown for not doing so, the court,
on its own motion or on petition, shall revoke the letters of con-
servatorship and enter judgment accordingly and, in the case of a
conservator of the estate, shall order the conservator to file an
accounting and to surrender the estate to the. persen legally en-
titled thereto.
It should be noted that Section 2110 provides that when, for any reason
a vacancy occurs in the office of conservator, the court may appoint a

successor, after notice and hearing as in the case of an original ap-

pointment.

§ 1860, When conservatorship terminates

This section was revised in substance to read:
1860. A conservatorship continues until terminated by any of
the following: ' e
~ (&) The death of the conservatee.
(bj.The annulment of the marriagé'of a minor conservatee.

(c) order of court.

§ 1861, Petition for termination of conservatorship
. Section 1861 was revised to read in substance:
" 1861. {a) A petition for the termination of the conserva-
torship may be filed by any of the following:
(1) The conservator. i
(2) The conservatee.

{3) any person or entity eligible for appointment as a conser-
vator under this code or under the Welfare and Institution Code.
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(4) Any relative or friend of the conservatee.

) ‘ (b) The petition shall state facts showing that the conser-
vatorship is no longer required,

Comment. Section 1861 continues the second and third sen-
tences -of former Section 1755..: -Paragraph {(3) of subdivision (a) is
new, but the persons and entities therein described probably were
inclu&ed under the ‘languageé "any relative or friend of the conser-
‘vatee" contained in former Section 1755.

§ 1870. .ﬁight to_counsel
. Section 18?0 1s to be redrafted to achieve two objectives:

{1) The court should be authorized to appoint legal counsel in any
ri‘cese where the appointment of legal counsel will be helpful to the
» resalution of the matter ar necessary to protect the . interests of the
'iconservatee § T e
:{2) The right of mandatory caunsel under Sectiqn 18?0 (on appoint-

ment of a conservator or termination of a conservatorship) should be

1 uextended to: cases of removal from-residence by temparary conservator,

"’ butthe .court gshould be required to appoint counsel .only where .the pro-
: posed conservatee requests.the assistance of a . lawyer to oppose the
appointment of a conservator or the removal from residence or to support
the termination of the conservatorship._ N 7

The words "so choses" in Section 1870 were questioned. This word-
ing does not take into account that the conservatee may lack the capac-
ity to make a chalce. ‘Perhaps the word "desires" or "wishes” would be
better. ’='“_f j'-

Subdivision (c) was discussed It wasuagreed the subdivision is
inadequate but, because of the fiscal implications, no change was made

in the subdivision.

§ 1871. Compensation bf court-appointed coungel

The word "present"sts'deleted'in two places in the section.
~The staff should:.consider whether Section 1871 should provide for

a hearing, if reqﬁééfehj'on the issue of costs.

§ 2100. Law governing guardianships and conservatorships
The suhstance of the material to be added in the Comment (as set

out in the: Memorandum) was approved for addition to. ‘the Comment.
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§ 2101. Relationship confidential. and subiject to law of trusts

The Commission discussed the issue raised by Mr., Price set out in
the Memorandum and decided not to attempt to deal in the statute with
the problem of what investment practices should be followed. The
practice to be followed would depend on the-éituat;on'éf the ééfate and
the ward or conservatee. The length of time the proceeding is likely to
continue 1s .a factor to be taken into account. However, after consider-
able discussion, the Commission decided not to attempt to write any
.provision into the statute or in the Comment to deal with the problem.

The variables were considered .too complex.

§ 2103. Effect of court authorization, approval, or confirmation

In order to.restore the existing law, the last sentence of Section

2103 was revised to read:
This section does not apply where the judgment, order, or decree is
obtained by fraud or conspiracy or by misrepresentation as to any
material fact contained therein or in the petition for same.

A cross-reference to Section 2103 should be added under Section
2334,

§ 2105. Joint guardians or conservators

This section was revised in substance to read:

'2105. (a) The ‘court, in its discretion, may appoint-for a
ward or conservatee:

gt

(1) Two or more joint guardians oxr conservators of the person.
(2) Two or more joint guardians or conservators of the estate.

(3) Two or more joint guardians or conservators of the person
and estate.

(b) When joint guardians or conservators are appointed:

(1) Each shall qualify in’ the same manner as a sole guardian
or ccnservator.'

{2) The act of a majority of the joint guardians or conser-
vators is wvalid.

(¢) If one of the joint guardians or conservators dies or
resigns, the powers and duties continue in. the remaining joint
guardians or.conservators until fyrther appointment is made by the
court.

(d) Where joint guardians or conservators have been appointed
and one or more are absent from the state or legally disqualified
from serving, the court may, by order made with or without notice,
authorize the remaining joint guardians or conservators to act as
to all matters embraced within its order.

—



§ 2106. One guardian or conservator for several wards or conservatees

In subdivision (t) of Seetion 2106, with respect to the newly

proposed ward ot conservatee ' was added following "notice and heard."

§ 2107, Powers and duties of guardian Or conservator appointed in
California for nonresident '

In subdivision (s}, following 'suardian or conservator" in the
‘third 1ine of the text of the section, the words "of the person" were
inserted. " ' - ' ’
Both the section heading'and the Comment should indicate that this
section deals with a guardian or conservgtor:sppointed'fnucslifornia for

a nonresident.

"5 2108.” "Powers and duties of testamentary gpardian

This section, found in the Supplemental Materisi ‘was spproved,
o Howeverf the section will need to be reviewed when the provisions re-
' 1ating to testanentary guardians are revised from an appointment to a

nomination system.

§% 2201—2202. Venue
After a lengthy discussion, the Commission decided to make no

change in Sections 2201 and 2202. Some persons present were in favor of
expanding venue as proposed by the State Department ‘of Heslth. A few
persons favored restricting venue by deleting the provision that permits

venue in a county that is in the best interests of the prOposed ward or

proposed eonservatee

. § 2203. Court havirg priority where proceedings instituted in several
counties

.The following new section was sdded:

2203, (a) 1f proceedings for ‘the guardianship or conserva-
torship of the estate are instituted in more than one county, the
guardianship or conservatorsghip of the estate first granted, in-
cluding a temporary guardianship or conservatorship of the estate,
extends to s11 the property of the ward or conservatee within this

“state. : i

(b) 1f prqceedings for the guardianship of conservatorship of
the person are instituted in more than one county, the guardianship
or conservatorship first granted, including a temporaty guardian-
et ghip or conservatorship, governs snd the other proeeeding shall be

el dismissed : o T

Lohe e
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Comment. Subdivision {a) of Section 2203 continues the sub-
stance of the last sentence of former Section 1570 (guardianship)
~except that the provision has been extended to residents as well as

nonresidents and the reference to a temporary guardianship or
conservatorship is new. The language of the last sentence of
former Section 1570 that the "court of no other county has juris-
diction" has been omitted as unnecessary. There was no provision
‘under prior conservatorship law comparable to subdivision (a).
Subdivision (b) is new and is adapted from subdivision (a).

§ 2210, Authority to transfer proceeding

The Commission discussed the suggestion that the authority under
existing law to transfer the proceeding outside California be retained
and decided not to retain this authority but instead to provide for a

procedure for the transfer of asséts'outside California.

§ 2211. Who may petition for transfer

This section should be revised to add the spouse of the ward or

conservatee as a person who may file a petition for transfer.

§ 2214. Hearing and order

The phrase "to ‘support' should be inserted in the introductory
clause of subdivision (a).

The Comment should note that the persons required to be listed in
the petitioﬁ {indicating who those persons are) are covered by sub-
division (a)ti};

§ 2250 Appointment

Provision should be made for the appointment of a temporary guard-

ian of the person. All necessary revisious_should be made in the pro-
posed legislation to conform to this décision;

The first sentence of subdivision (b) of Section 2250 was revised
to read: "The petition shall state facts which establish good cause for
appointment of the temporary guardian or temporary conservator
A new subdivision (d) was added to the section, to read in sub-
“‘stance:’ ’ '

(d) One petition may request the appointment of a guardian or
conservator and also the appointment of a temporary guardian or

. conservator or such appointments may be requested in separate
- petitions.

§ 2251. 1Issuance of letters
The letters should include the termination date of temporary ap-

pointment.
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52252, Poers and dutles”

‘This gection was révised to read:

'2252. - {a) Bxcept as otherwise provided in subdivision (b) and
‘subject to Sections 2253 and 2254, a temporary guardian or tempo-

- Tary conservator has only the power and authority and only the
-duties that are necegsary to provide for the temporary care, main-
tenance, and support of the ward or comservatee and that are
necessary to conserve and protect the property.of the ward or
conservatee from loss or injury

(b) The temporary guardlan or temporary conservator ‘has such
‘additiorial powers and -dutiés as may be ordéred by the court (1) in
the order of appointment or (2} by .subsequent. order.made with or
without notice as the court may require.

§ 2253, Change of conservatee's residence generally

_ The words !'by,.a preponderance, of the evidence" were, deleted from
subdivisien. (c). L _ _

The provision concerning appointment of counsel should be deleted
from thieisection and be covered by the general section~~Section 1870.
Under%éhe éener;lloroviaion, the proposed conservatee would have a right

to counsel if he or she desires to oppose the move.

e

. The same procedure to be provided on appointments should be pro~
vided here. If the court investigator finds that the conservatee ‘has no
objection to the move and does not object to the move, ‘then the’ sim—
plified procedure would be permitted and the congservatee would not need
to be present at tHé hearing. “To avoid hdving the conservatee come into
‘court, the court investigator would have to report to:the court that the

proposed conservatee has' éxpresséd no objection to the move, that the

' mbve 1s required to prevent irreparable harm to the conservatee, and

' that no means leéss restrictive of 'the conservatee's liberty will suffice
to prevent such harm. ' '
- ‘The staff should ¢heck on pendirg lepislation affecting this sec-

tion.

§?225ﬂ' Emergency cases: transfer between: health,facilities, removal
Co with conservatee s consent . : : -

;-
The subs_ance of the fo owing was added to this section'

{d) Nothing in this chapter prevents a temporary conservator
from removing a temporary conservatee without - court approval from
one- health, facility. where. the conservatee is receiving medical care
to another health facility where the conservatee will reeeive
medical care. '
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This provision was included to permit the moving of the conservatee from
a hospital to an extended care facility without a court order. The
provision will avoid the unnecessary expense of keeping the .conservatee
in the hospital when the conservatee’s needs can be met in a less
expensive facility. This provision does not involve a change_in resi-
dence,

7 Section 2254 also needs to be revised to reflect the decisions made
- with respect to Section 2254 insofar as the onerjudiciai &ay provision

is concerned.

§ 2256, Accounts

The words “his or her" were substituted for "the'" before "account

tt
and before "first regular account" in this section.

§ 2311. Form of letters

The Commission discussed at some length the purpose of the letters
of guardianship or conservatorship and the content of the letters. The
Commission concluded that the letters should not state the powers and
duties of a guardian or conservator that exist by virtue of the statute
except to the extent that the court grants additional powers or limits
powers that the guardian or comservator would otherwise have under the
statute. The Commission took the view that the letters should not state
the extent to which the conservatee lacks legal capacity or is incom-
petent. There are two reasons for this decision. First, a person
dealing with a known conservatee is placed on notice that the conser-
vatee is not a fully competent person and has a duty of Inquiry. The
person can request a copy of the court order appointing the conservator,
and this order will include the necessary information concerning ‘the
extent to which the legal capacity of the conservatee has been’ deter-
mined by the ngutt in the conservatorship proceeding. Second, the
letters should not contain a statement and that the conservatee has been
determined to lack legal capacity (adjudicated to be an incompetént) or
has been determined to have only limited legal capacity because the
letters should not label the conservatee as an incompetent qr‘pefébn of
limited competency. To so label the conservatee in the letters would
defeat one of the purposes of enecting the consernatorship law which was
to aveid embarnﬁssment”to the conservatee and the stigma of incompetency

that was created when a guardianship was established.
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“‘There should be a crosé-reference under this section to the section
requiring that “the date ‘of termination be stated in letters of a ‘tempo-—

rary guardian or conservator.

§ 2312. Notice to ward or conservatee

This section was revised to read:

2312. Before letters. of. guardianship or conservatorship may
be issued, a copy of the order of the court appointing the guardian
or conservator shall be mailed to the ward if 14 years of age or
older or to the comnservatee.

§ 2321 Waiver of bond by conservatee

'The words "as petitioner were deleted from this section The
Comment should indicate that the petitioner can walve in a prior nomina-

tion, in the petition, or at the court hearing.:+

s 2328 Deposit 'of ﬁbhey ct other property subject to court control

"The phrase "uith or without notice,” wes-ineetted after ™in ita
‘:diScretion;“ in ‘subdivision (a) of this section. Interest is also sub-

ject to court contrcl and the section should be revised to make this

. [T
EETERTE RS

clear, if necessary.
SEfn, e ; SR

- § 2329, . Estate net exceeding $10 000 ccnsistingﬁof deposited noney

., This section was deleted. . It was feared that an estate could fall
within the description of Section 2329 end.yet have substantial income
from sources that would not necessarily be consideted part of the "eg-
‘tate.!|; The section would appear to preclude the court from requiring a

bond;in such a case. . The need for Section 2329 was also doubtful in
view of Section 2328.

“§ 2330, Reduction in amount of bond S . 0

The Comment ghiould mote that the amount of the bond can be reduced

under Section 2328 with or without notice. Subdivision «{(d) of Section
2330 should have "with or without notice' added.

§ 2331 " Additional bond on reel'ﬁroperty transactions

The introductory clause of this section was revised to read:
w,Upon the confirmetion of the sale of any real prOperty of an es-
tate, or upon the authorization of any mortgage or deed of trust
- with respect t¢ réal property of an estate by which wmoney is to be
raised, . . .
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§ 2334, Suit against sureties on bond; limitarion period
 The words "within three years" were imserted after the word "or" at
the end of the first line on page 128 of the Exposure Draft.

§ 2401. Care, custody, .control, and education

The phrase "has charge of'" was substitued for "is in charge of" in
this section. '

§ 2402. Residence of ward or conservatee

- The words "promptly mail" were substituted for "give prompt" in
subdivision (b). '

§ 2403. Medical treatment of ward

The Commission revised subdivision (b) of proposed Section 2403 to
read:

(b) If the ward is 14 years of age or older, except in an
emergency case In which the ward faces loss of life or serious
bodily injury, no surgery shall be performed upon the ward without
either (1) the consent of both the ward and the guardian or.{2) a
court order specifically authorizing such surgery obtained pursuant
to Section 2406, :
A provision 1s to be added to Section72¢03 to provide that, 1f the

guardian in good faith on the basis of medical advice concludes that
there 1s an emergency in which the ward faces loss of 1life or serious
qu%ly injury, the guardian may consent to medical treatment for the
ward without the ward's consent; and the guardian, the physiciap, med-
ical facility, and all treating perscnnel are thereafter insulated from

any liability for proceeding without the ward's consent.

§ 24D4. Medical treatment of conservatee

Section 2404 is to be rvevised to provide in substance:

(1} A comservatee who has not been adjudged to lack the capacity to
make medical decisions may consent to medical treatment, and consent: of
the conservator is not required. (However, the person providing the
medical treatment is protected only if the conservatee's consent is
informed consent. See Cobbs v. Grant, 8 Cal.3d 229, 502 P.2d 1, 104
Cal. :Rptr. 505 (1972).)

{2) If the conservatee does not object to the medical treatment,
the conservator mey give informed consent for the conservatee. (The

person providing the medical treatment may wish to secure the consent of
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both the conservateé and-the comservator. The consent of the conser-
vatee would be obtained 86 that it is clear that the conservatee does
not object to the treatment; the conséiit of the comservator so that it
is clear that an informed. consent has been obtained.. If the conservitee
is.in such .a conditien that he is unable to give comsent, the consent of
the conservator would be sufficient since consent of the conservatee is
not required only that the conservatee does not object.)

The Comment perhdps sbould indicate that, aithough the conserva-
torship law generallr dOgS not provide specific rules concerning the
extent of the powers rctailned by a conservate= who has not been adju-
dicated to lack capacity, Section 3404 does 80 because of the uncer-
tainty and importante of the medical care question.. The Comment pos-
sibly should notc that the conservatee's conseut amust be informed con-
sent. .. SEP-Cobbs-v;-Grant, 8 Cal.,3d-229, 502 B 2d 1, 104 Cal. Rptr. 505
”(19?2) The Comment aluo ghould note Lha if the couservaton:wants to
“faréstélL‘tﬁeatment, the- conservator Tust see& an- adjuaicaticn that the
“honservithe 1acks capacity to make deica¢ decisions. e _,7,

Section 2404 should make =lear that, when the conservater deter-
mines in gbod- falth baszd uponimedica1:a&¢iCe that the”coh%érﬁétée
should be'thquired to receivé’medical treitment because the case is an
elifétEency” casé’ 1n which the consérvatée facés loss of life or serious
bodily' injury; no'persén is liable for preceeding without the conserva-
teels onsent’): The p;cvis*on would be ébmparable to the provision added
¢4 Section®2403. ' T ‘

The Comment &hould make cléar thit’ the siction does not deal with
the approval for payment of the expenses for medical treatment which is
the responsibility. of the conservator of tie estate: :The Commission
. -discussed the questioca of: whether potice of a petizion:by the conserva-
.tor .of the person for-.ecourt~oxdered cadicai treatwent should be given to

the .conservator of the estate bui desided not to require .such notice.
{Revisign should be -made.for .cbtaining such notice by filing a request
for speeial notice.)” . o . S o N N T

The Commissicn suggested that the stalf submit the redraft0f the

rmedical care provisions to sn zppropriate medlcal bedy for review and

comment. .. R EEPIF TR
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§ 2406. Court-ordered medical treatment

The ward or conservatee should be able to petition for medical
treatment which the guardian or conservator is not willing to give

consent to.

- § 2407, Additional conditions in order of appointment

The following sentence was added at the end of Section 2407: '"The
terms of the order shall be included in the letters of guardianship or

. conservatorship."

§ 2408. Instructions from or approval by court

The portion of subdivision (a) of Section 2408 reading ", with

respect to the powers and duties prescribed in this chapter" was de-

" leted.

§ 2501. Duty to use ordinary care and diligence in managément of estate

The first sentence of this section was revised to read:

The guardian or conservateor has the management of the estate and in
managing the estate shall use ordinary care and diligence.

Subdivision (b) should be revised to conform to this change.
In the last line of the Comment on page 137, the word "greatly" was

dgleted.

§ 2503, Instructions from or approval by court

The use of ''other interested party" in this secticn and other
sections should be reviewed. "Other interested person” would be better
language. In some cases, creditors are specifically referred to; iIn
others, creditors are not referred to. The staff should determine
whether some uniform language should be used in the various sections
that now refer to "other interested party' if there is no good reason

for the different lauguage used.in the draft in the various sectioms.

§ 2510, Support, maintenance, and educatiog

Orange County suggested that proposed Section 2510(d) should pro-
vide that priof authorization be obtained for payments for the support
of those iegally entitled to support, maintenance, or education from the
ward or conservatee since such a person could be the guardian or eonser-
vator and there would be a conflict of interest. The conflict of inter-

est provisions of the trust law were considered adequate to deal with
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this problem. Subdivision (d) Wag rev sed to insert at the beginning of
the -subdivicion: -YSubjec: tq.Sectton,223O of the,Civil Code, nothing . . . ."

§ 2513, Payinent of surplus income to next of kin of conservatee

The substance of the following (taken from the Comment) was -added
to the statutes .. . . . .o
'The”cdurt in making allowinces under this section may attach
"o uideonditigas:if the.court . determines that the conservatee would have
imposed such conditions if the conservatee had the capacity to act.
The conservatee should be autno ;ZEd to petition under this section.
The Commission dlSCudSEd vnether ‘the seotion ,hould te expanded to cover
guardianships, but the Comm1551on declined to so extend tne scope of the

r
HE

section because tns minor's estate should 1~e preserved

! § 2515. Payment of debts end _expenses genera ly

In subdiviuion (a)(l) the words and reasonable Were deleted

The ttrct sentence of suuaiv151on (s)(E) was revised to read: "The
!Just debts incur*ed by the ward or conservatee uuring ‘tHe guardianship
or conservatorshlp fo* tn- necesgarie of 1iFe to Lhe extent reason—
abl-. T : _

" The Comment ‘shoufd indicate that "Just" means legally-enforceable.

See claims section in estate area (Section 700). The Comment needs -to
indicate the difference:between:subd;visips.(a)(l}-snew(s)(E){__A

There :sbould be a reference in the Comment to Sections 2630-2632,

7. The Gemalssici discussed whether prior court. authorization should always

be required.for pdyment wf compensaiion to the guardian or coesetvator
or a fae.to the attoiney. . The Commission conclnded that the tu;e,should
be the:same for ~onservator's coupeunsation. and fees for attorneys.

There should.be'priasr authorvization for zny compensatioun or fee, but
there mey-be payment of comsensation or fees for services actually
rendered 1if the court ha" nade a prior authorization for payment of such
seryices to be rendereu wﬁen rendered oUbJECt to reviewr of such pay-
_Rents on the tegLLar accounting Under existlng practice,'some courts
permit payuent wi thouf pTLOL authori7ation but o*hers enly permlt pay—

. ment if authurlzcd at th acccunting Under the proposal the court

. might euthorize o payment to the conservator of so much pev month on

~account, The coutt orlar VDULC au“hot“ze rhe canservator to take so
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much each month on account for services rendered, subjeet to review when
the accounting of the conservator is made as to whether the services
were actually rendered. 1If these provisions are incleded in Section
2515, ;hey shopld be referred to in the Commene to Section 2630. There
would, Iin the case of some estates, be obvious tax advantages to the
periodic payments. The court can refuse eufhority to make pefiodic
‘payments where the estate is a small one. The Comment should point out
what the effect of the proposal is, not just state that the requirement

of court authorization for pericdic payments is new.

§ 2516.-° Priority for wage claims

The Commission determined that a provision making the Section 718
procedure applicable to wage claims should be included in Section 2516,
but the staff is to give consideration to providing a general provision
wmaking the Section 718 procedure available for all claims and, if the
staff concludes that such a general provision is desirable, the staff

should draft a general provision for inclusion in the statute.

§ 2520. Extent of court supervision

Section 2520 was revised to read in substance:

2520, (a) Unless this article specifically provides for a
proceeding to obtain court approval or requires court approval, the
powers and dutles set forth in this article may be exercised or
performed by the guardian or conservator without court approval,
instruction, or confirmation. Nothing in this subdivision pre-
cludes the guardian or conservator from seeking court approval,
instructions, or confirmation pursuant to Section 2403.

(b) Upon petition of the ward or conservatee, a creditor, or
any other interested person, or upon the court's own motion, the
court may limit the authority of the guardian or conservator under
subdivision {(a) as to any particular power or duty or as to par-
ticular powers or duties. Notice of the hearing on a petition
under this subdivision shall be given for the period and in the
manner prescribed in Chapter 3 (commencing with Section 1460) of
Part 1.

w

Concerning the use of "other interested persom,’ see the diseussion in

these Minutes under Section 2503.

.§ 2521, Collection of debts and henefits

The second sentence of the Comment was revised to read in sub—

stance:

Nonetheless, the guardian or conservator remains subject to the
duty to use ordinary care and diligence in managing the estate
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(Section 2501) and this duty ordinarily will require that the
guardian .or conservator take appropriate action to’ collect a debt
or benefit. Where the potential recovery 1s, less than the cost of
"the action needed to attempt to recover a debt Section 2521 does
not Impose a duty on the guardian or comservator to act. In cases
where there is a question concerning the propriety of initiating
lawsuit to collect the debt, the guardian or conservator should
obtain: instructions from the court before commencing the action.
See Section %§q3 (instructions concerning management of estate).

- . Atithe end .of the .third sentence of the Comment, the following words

were added: "and benefits under private plans.”

§ 2523. Deposit or investment of money

The sdcond.dnd third sentences of this sectlon were deleted.

1515 2524 Deposit of pereonal ‘assets’ with trust company

“'The Comment ‘should indicate ‘what constitutes pereenel assets" and
"the use of this term in this sectian and the entire statute should be
"consiaere& by the staff Reference should be made to the Financial Code

provisions ‘and 'the’ Comment expanded.

§ 2456. Deposits and investments withdrawable only on court order
{Supplemental Materiall] , I

This section, contained, in ‘the Supplemental Material was approved,

.However, the staff.is: to. check to see-if a. trust company should be
referred to 1n subdivision (a) "If the_reference ie proper, then Sec=-

tiun 2523 should include a.r eference to.-a: trust company

§ 2525. Depoeit of securities in securities depository -

1"t 'was pointed out by Mz. Price that. the staff is im error im
':stating that this section permits sEcurities to be held in street name.
-JThe 3ectien does not deal with. etock held in street name . Mr. Price was
_requested to ebtain information concerning - the history and purpose of
the securities depoeitory and the purpose of including the seetion in
the statute. ‘

§ 2526. Maintaining home of ward or tonservatee and dependents

The fourth sentence was revised to read: "The power to add im-

provements is not included under this. section."

§ 2527. Voting rights with respéct to corporate sharés or memberships
or property R
_Subdiyision (b) of Section 2527 was revised to read in substance:

EEVENS
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{b) Waive notice of any meeting or give comsent to the holding
of any meeting.

In subdivision (¢}, ", ratify, or confirm" was inserted after -

"Authorize".

§ 25287 Life insurance and medical, retirement, and other benefits

" The Commission discussed at length the problems presented by this
:section.

In subdivision {b}), the words "or ownership" were inserted after
”boneficiaries' and the words "borrow or" were inserted before "receive
cash vaiue." Approval of the court would not be required 'to borrow on
cash véluerof policy to pay premiums if that had been the practice prior
to the establishment of the guardianshio'of'conservatorship.

Subdivision {(a) should be revised to also cover "mutual fund and
other dividend reinvestment plans initiated by a conservatee prier to
the imposition of the conservatorship.”

A motion was adopted that this section is to be reexamined by the
staff. The concept should be recognized in ‘some way of trying to pre-
serve whatever testamentary disposition or plan as 1s indicated to the
extent practical and carrying out such disposition or plan to the
extent practical. The section should be broken down between (1) medical
insurance and disability plans and (2) the other insurance plans. and
benefits or in some other way. The requirement of court approval should
exist where an expectancy is being terminated or offéctod-amd:the oefson
whose rights are being so affected should have an opportunity for hear-
ing by the court on:-the issue. The view was expressed that medical and
other health care policies should be subject to change without court
approval, and perhaps disability policies should also‘be subject to
change without court approval, but the other plans and policies should
require court approval for changes and the only authorization without
court approval would be to continue the plan in effect following past
practices. For example, if borrowing on the loan value of thé policy to
pay premiums was the pattern, then that is the practice that should be
foliowod unless the court outhorizes a change. ' ; :

The guardian ot conservator could deal freely with medical and
disability insurance policies since there are merely protections against

expenses that are chargeable to the estate.
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“Availability of will of conservatee to cohservator -

It was noted that the will of the conservatee is not privileged
under the Evidence Code against the conservator. ' Appropriate cross-
references should be inserted in the Comments or under varicis sections
“in the prnppsedllegislatiqn.to Evidence Code Section 953 giving the con-
- sarvator the.right-ta,waive.the,iéu%er;cliént_prinilege; If the staff
on further study concludes more is needed, the staff should draft a sec~
tion for comsideration.by the Coumigsion. If a.-provision is drafted, it
.should cover.not only the will but . also information relating to the de-
-positive plan. of the conservatee. The Commission wag Inclined to.in-
‘elude a provision in the subgtituted: judgment provisions-providing . in
substance that "in any proceeding under this article,. the.will apd any
information. relevant to the construction.of the will shall be.produced."

§:2530. ' Taxés and tax Tetirns

"Prepare, execute, and file" should be insertéd for "Make" in. '
subdivision (a) of ‘Section 2530.°
' A provision should be'added td¢ this section to ‘permit the guardian
“Br conéervatbr, without court approval, to éxercise options: and elac-
tions and to' claims’ exémptions under’ applitablé tax laws.
* The fntfoduction clausé "Notwithstanding Section 2502,™ was added
at’ thé beginning of this sectich.- ' I

. § 2531 Representation in actions and proceediggs

S

_ Somewhere in the statute, a prov1sion should be added that with
lthe approval of the tnurt, the’gudrdian or conservator may enter into a
contingent fee nrrangement with lega¢ counsel to handle a matter if the
matter 1s of the kind customarily handlea on a contingent fee basis.
The approval wnuld be prlor to the renderlng of services and would be in
the discretion,of the court.

» Commissioner Mlller indicated h s copy of the draft has language
for staff consideration relating to lntervention, and this should be

taken into account when the r 1sed draft is prepared

§5 2500-2508 {Supplemental Materlall. Compromise of claims and actions

A cross-reference should be included under each section to Section

+'2507. - ‘The form of the cross-refevence should be improved ("Other
statutes not affected” was not considered adeguate).

Sections 2500--25C8 were azpprovzd as drafted.
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§ 2534, Acceptance of deed in lieu of foreclosure-

It appears that 'or conservatee" should be added in the last line

of subdivision (a) after "ward."

§ 2535, Disposition or abandonment of valueless property

This section was revised to read: | ;

2535. The guardian or conservator may dispose cf or abandon

valueless property.
The former subdivision (b) was omitted as unnecessary in view of the
authority teo bring actions and proceedings. The Comment should note
that, if the property has some vaIue, court approval is rEquired for
sales or other dispositions unless the disposition falls within one of
the provisions in the sales provisions permitting a sale without c0urt

'approval

§ 2536. Advances by puardian or conservator

- The section should be revised to provide that, with court approval,
interest on the amount advanced may be allowed at the legal rate for

judgments.

§ 2537, Care of estate pending delivery to personal representative.

The substance of the following was added at the end of this sec-

tion:

, and shall have suéh powers as éfe granted to a guardian or con-
servator under this division as may be necessary for the perform-
ance of such duty.

§ 2541. Extent of court supervision
. This section should be the first section in the article.

§ 2542, Terms of sales

The last sentence of subdivision {c) was deleted. This sentence

was deleted because it is often the case that cotenants have differing
cost bases or other considerations which would make it advantageous for
one to sell for cash and another on deferred terms. The court still
must approve the terms of the sale and can examine the transaction to be

sure it is fair to the ward or conservatee.
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§ 2543. Manner of gale

*The eouft considered a suggestion that publication in a newspaper

be eliminated in case of sales of property by -a guardian or conservator.

The Commission declined tp:eliminate the required newspaper publication.

SEC. 4. OPERATIVE DATE

" This section should be revised to permit the Judicial Couneil to
act under Expcsure Draft Section 1479, to be Section 1480, and to take
into account:any other transitional problems that might require that

pcrtions of the statute have an earlier operative date

0

. New. Pxovieion - Property Subiect to Adverse Claim

.The. staff was requested to draft for Commission consideration and
possible adoption provisions based on Probate Code Sections 851.5-853.
The new provisions would cover the case where a ward or conservatee has
#possession of or holds title to, real or personal property, which or
'snme interest in which is claimed to belong to another or has a claim

to real or perscnal prOperty, title to or posseseion of which is held by
another. The staff should consider limitations on the use of the new
provisions to prevent abuse in cases where the party by whom or against
"whom the guardian or comservatot i¢ asserting the c¢laim dhould be given
the right to have the matter determined im a civil action. :
31U APPROVED AS SUBMITTED : = o i
APPROVED AS CORRECTED _(for correc-
tions, see Minutes of next meeting)

- L

Date

Chailrwan

Executive Secretary
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