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' MINUTES OF MEETING
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CALIFORNIA LAW REVISION COMMISSION
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A meeting of the California Law Revision Commission was held in San
Francisco on October 6, 1978, liet" o
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Hinutes
October 6, 1978
Schedule for Future Meetings

The following schedule was adopted for future meetings. Note that
the date for the January meeting has been advanced one week, the third
déﬁ of the March meeting previously scheduled was canceled, and a
meeting 1s scheduled for March 29-31 at Asilomar.

November
Novemwber 2 = 7:00 p.m. - 10:00 p.m. """ San Francisco
November 3 - 9:00 a.m. -~ . 5:00 p.m.
© December. : .- -
" December 7 - 7:00 p.m. - 10:00 p.m.. Los Angeles
December 8 - 9:00 a.m. - 5:00 p.m.

10:00 - .;e-;ﬂﬂ - Sair-Francisco

Jaﬁuary.amﬁ.* 7:00 poma. =
. January 5 - 9:00 a.m. - 5:00 p.m. .
"' January' 6 - 9:00 a.m. - 3 00 pem M :
I hebruaty’ ‘
February 8 - 7:00 p.m. - 10:00 p.m. - 10s Angelés
. .- February 9 - 9:00 a.m. - 5:00 p.m.
Mareﬁ'iwj:
March 1 -7:00 p.m. - 20:00 p.m. San Francilsca::
March. . 2 - 9:00 a.m. = 5:00 p.m. o
March 29 - 7:00 p.w. - 10:00 p.m. | Asilomar {Pacific
March 30 -~ 9:00 a.m. - 5:00 pom. 7 © Grove)
March 31 - 9:00 a.m. - 12:00 noon T
. #pril - i
'No Meeting

Schedule for Work--Priorities for Topics
The Commission considered MEmorandum ?8—597 which contained a‘re-

poxt -on the status of the topics on the Cammissinn s agenda and staff
suggestions as to priorities. S :
General decisions. The Commission determined to complete work om

the guardianship-conservatorship revision, including consideration of
problems raised in conmectién with the bills that are introduced to ef-
fectuate the Commission's recommendation op this subject..ﬁ R

The; Commigsion;determired that it, would giye a top priarity to com-
pleting work on the enforcement of judgment recommendation with a view
to submitting a recommendation on this subject to the 1980 Legislature
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The Commission determined that the study of community property
‘shobld be given 4 top priority during the next few years with a4 view to
submitting a recommendation on this subject to the 1982 legislative ses-—
"sion.  The fi¥st aspect of the topic—-creditors' rights with réspect to
' community property-—-will be incluHed in ‘the’ récommendation trelating to
erforcément of judgments. A consultant should ‘be obtained on the equal
maragetient and control aspect of the topit shottly after the Commission
:'has had an opportunity to” consider ‘the study on community property and
creditors’ rights thérein. '

. The study of the Evidence Code was deferred and is to be considered
only to the extent that it can be worked into the agenda for particular
':meetings without delaying ‘work oh priority topics. : The same 1s true of
" the study of’ Civil ‘Code Section 1464 “atid the stuﬂy of dismissal for lack
"'of prosecution ' ' e S

‘Schedule for submitting recommendations. The following' schedule

“was' adopted as’ setting the goals for submittiﬂg reaommendations ‘to the

”Legislature ‘on particular matters:

19?9 Legislative Session ﬁ?lf

:Guardianship conservatorship revision (two or nore bills)
- Ad valorem taxes when property acquired for publicuse -
“ Undertakings for costs. ‘ : fo

1980 Legislative Session

Enforcement of judgments

- Evidence of market value - : ' T
Assessment liens when property acquired by eminent domain .
General assignﬁehts for benefit” of creditors ' DS

- Quiet title actions - - : :

VT 1981 Legiglative Sessiom ~=:-.

Mlscellaneous ‘child custody revisions .
Abandonding or wvacating public streets and, highways
Offers of compromise_.

.-1982. Legislative Sesgipn
9 Comnnnity‘property—ﬁequalrmanagementgand_contrpl,problems;;
B TTel T 168 Legislative Session:

Adoption~-comprehensive revision
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ZThe above schedule outlines the various matters that will be given some
Vpriority during the period covered by the schedule. The study of equal
management and control problems with respect to community property will
_be given a top priority durlng this period, both In obtaining a con-
sultant and in Commission consideration at meetings. Minor studies not
:,llsted may be worked into the meeting agenda for particular meetings to
.tthe extent staff time and Comm1551on time permits The schedule will be
reviewed and revlsed next year in light of developments during the com-
ing year and in view of any new topics added to the Commission s agenda
L-_by the next legislative session

Stay of custody order of trial court while appeal is being deter-

mined _ The staff was requested to send the pertinent portion of Pro-
fessor Bodenhelmer s article on this subject to the Family Law Section
~of the State Bar for rev1ew and comment. The comments of Judge Sims
.also should ‘be solic1ted - When the views of the State Bar Section have
lbeen obtained a memorandum should be prepared for the Commission.

Community property and creditors rights. The staff reported that

the State Bar Family Law Sectién {pursuant to resolution of the Confer-
ence of Delegates} ‘has been requested ‘ro'formulate, and to present to
the Conference of Delegates in 19?9, a resolution to fix the liability
of separate, community and quasi—community property for debts incurred
by either spouse before marriage and at various times during and after
marriage.'" The staff should write to the State Bar Family Law ‘Section
to advise the’ Section that the Commission is working on this matter and

to attempt to coordinate the efforts of the State Bar and the Commission.

Child custody. The staff was requested to write to Professor
Brigitte Bodenheimer to determinekwhether a major study of child custody
is needed or whether particular-areas_only of child custody‘are.in need
of study. Also, 1f a study 1s needed in this area,'the‘staff should re-
quest Professor Bodenheimer to suggest persons who might be qualified
and willimg to.prepare a background study. The State Bar Family Law
Section also should be requested to comment on whether a study is needed

of child custody.
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New Topics

The Commission considered Memorandum 78-64 and determined to re-
quest that the next legislative session add two new topics to the Com—
mission's agenda of topics:

(1) Whether the law relating to the rights and disabilities of
minors and incompetent persons should be revised.

{2) Whether the law relating to powers of appointment should be

revised.

Report on Statutes Repealed by Implication or Held Unconstitutional

The Commission considered Memorandum 78-60 and the First Supplement
te Memorandum 78-60 and approved for inclusion in the Annual Report the

report set out in the memorandum as supplemented in the supplement.

Annugl Report

The following decisions were made with respect to the Annual
Report.

{1) In the list of officers, the officers should be designated as
"Chairperson" and ''Vice Chairperson."

(2) "Judith Meisels Ashmann' should be substituted for "Judith
Ashmann" and her place of residence is Los Angeles.

(3) "Nonprofit corporations" should be listed as a topic to be
dropped from the agenda. .

{4) The material in Appendix I of the last Annual Report should be
omitted, but the List of Publications should be included in the Annual
Report.

(5) The "Legislative History" and "Report on Statutes Repealed by
Implication or Held Unconstitutional® should follow "Personnel of the
Commission.”

(6) The draft of the Annual Report should be revised to reflect the
fact that the Governor vetoed one bill and to recognize the priorities
established by the Commission for the next year or so.

(7) The Comments to AB 393 were approved for inclusion in the

Annual Report.

With the above changes, the Annual Report was approved for printing.
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STUDY F-30.300 - GUARDIANSHIP~CONSERVATORSHIP REVISION

Capac1ty of Conservatee

The Commission considered Memorandum 78-61 and the First Supplement
thereto relating to the legal capacity of a person for whom a conserva-
tor has been gppointed. The Commission approved the staff draft for
inclusion in the comprehensive statute, with Section 1872 (effect of
icohservatorship on legal capacity of conservatee) revised to read as

follows:

1872. (a) Except as otherwise provlded in this article, upon
appointment of a conservator of the estate, the legal capacity of
the conservatee to bind or obligate the conservatorship estate is
limited to tramsactions into which a. .reasonably prudent person
mlght enter.

B (b) Nothing in this section shall be construed to limit the
'powers and duties of the conservator un&tr this division.

. COmmunlty and Homestead Property
' The Commission c0n31dered Memorandum ?8 62 and the attached provi-
'sions relating to community ‘and homestead property, along with a staff
redraft of Section 3012 (definition of legal capacity), attached hereto
as Exhibit 1 (pink). -The Commission approved the provisions for inclu-
" sion in the comprehensive statute, with the following revisions:

§ 3012. Lepal capacity. Subdivision (a) of the staff redraft was

revised to read:

{a) A spouse has legal capacity to manage and contrel, includ-
ing legal capacity to dispose of, community property and to join in
or .consent te & transaction invoiving community or homestead
prcperty unless the spouse lacks legal capacity under the applic~
able standard prescribed ‘in- subdivision ()

§ 3057. Protection of rights of spouse who lacks legal capacity.

The last sentence of this sectlon, which imposed the duty of a fiduciary
on a conservator-spouse in managing and controlling the community prop-
erty, whether or not included in the conservatorship estate, was de-

leted.

Conforming Revisions.

The Commission considetred Memorandum 78-40, the attached exhibits
setting forth those conforming revisions presentingiﬁdlicy'issués and a
staff draft of conforming revisions to Section 24175 of the Health and

Safety Code which was handed cut at the meetlng ‘and is attacHed to these

-
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Minutes as Exhibit 2. The Commission approved the staff-proposed revi-
- slons to Civil Code Section 4510, Code of Civil Procedure Sections 153
l 'and 30& Health and Safety Code Section 2&1?5, and Probate Code Section

‘650. TWO other sections ware revised by the Commission as follows:

Civil Code § 4600 .Qrder for child custody .
~ The Commission revised subdivision (a) of Section 4600 of the Civil

Code so that In the bill as introduced it will appear as follows:

. 4600. (a) In any proceeding where there is at issue the cus-
. tody of a minor child, the court may, during the .pendency of the
proceedlng or at any time thereafter, make such order for the cus-
: tody of sueh the child during his minority as may seem necessary or
proper. If a child is of sufficient age and capacity to reason so
-as to form an intelligent preference as to custody, the court shall
' fconsider and give due weight to his Ehg_w1shes of the child in
‘making an award of custody or modification” thereof. In determinlng
the person or persons to whom custody should hg_awarded pnder
_ paragraph (2) or. (3) of subdivision (b), the court, shall consider

- khe child by a parent under Artiele 1. {commencing with Section
_1500) of Chapter 1 of Part 2 of Division 4 of the Probate Code,

Probate Code:§-202, Admindistration.of community property-

The Commission revised subdivision (d). proposed to-be added to Sec-
tion. 202 of the Probate Code so that. in the bill as introduced the sub-
division will read:

202, =(a) « . .
(4. The election referred to in Subdivision (b) or the
. election and agreement referred to ig subdivision. {(c) m may be made
by the guardian or conservator without approval of the court in
which the guardianshig or conservatorship proceeding is pending.

Review of Redrafted Statute

The Commisslon considered Memorandum 78-43 (review of redrafted

' statute), the Flrst Supplement to Hemoranduu '78- ~43, awd staff drafts of
Hlproposed Sections 1865 and 2252 which were handed out’ at the ‘meeting and
are attached to these Minutes as Exhibits 3 and 4. Upon complétion of
the review of the redrafted statute, the Commission approved the stat-

: utory portion of the guardianship-conservatership recommendation for
-printing subject to the changes 1isted below, The staff was authorized
- 'to- make technical and editorial revisions, and revisions necessitated by
other revisions made by the Copmission. The staff advised the Com—

mission that the preliminary part of the recommendation containing the

-7-



Minutes
October 6, 1978

narrative summary would be presented to the Commission at the November

meeting.

§ 1452, Trial by jury

The Commission deleted the last paragraph of the Comment to pro-
posed Section 1452 which contained a discussion of whether there is a

constitutional right to a jury trial in probate proceedings.

§ 1472. Compensation of mandatory court-appointed counsel

The Commission approved the staff draft of proposed Section 1472
(Exhibit 1 to the First Supplement to Memorandum 78-43}.

§ 1513. TInvestigation and report by court-desipgnated officer

The Commission approved the staff recommendation to revise subdi-
vision {c) of proposed Section 1513 to substitute ""the court may make an

order" for "the court shall make an order."

§ 1827. Law and procedure applicable to hearing

The Commission revised proposed Section 1827 as follows:

1827. +4a3 The court shall hear and determine the matter of
the establishment of the conservatorshlip according to the law and
procedure relating to the trial of civil actions, including trial
by jury if demanded.

' £b)} Demamd for a cenrt of jury trial shall be made within
£4ve days after the hearing on the eengervatorship petitden~
A court o¥ jury trial shall commence within 18 judieial days
. of the date of demand; execept the eours shall comtinue the £riad
. date for a peried met te exceed 15 judieded days upen the request
ef the tegal eounsel fer the propesed comservatees

The Comment should be appropriately revised.

-§ 1860. When conservatorship terminates

The Commission revised proposed Section 1860 as follows:

1860. (a) A conservatorship continues until terminated by

any of the fellewing: o
* 4a¥ The the death of the conservatee or by order of the court

£b) The marriage of a miner conservatee s adjudged & nuddiys

£2) Brder of courts o )

(b) If a conservatorship 1is astablished. for the person of a
married minor, the conservatorship does mot - terminate if Ehe
marriage is dissolved Or 1S adjudged a nulLity.

(nihe Comment should be revised accordingly.
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§ 1865. Notification to county clerk of restoration of right to vote

The Commission approved the staff draft of proposed Section 1865

that was handed out at the meeting (see Exhibit ‘3 to these Minutes).

' § 2108. Additional powers and duties granted guardlan nominated by

~will e
The Commission :discussed the possibility of expanding proposed Sec-
tion 2108 to permit a w111 nominating a guardian to dispense with the
requirement that the guardian make periodic accountings to the court,

but the Commission decided not to make this change.

§ 2112. Applleatlon of federal Indian law

; The Commission approved the staff draft of proposed Section 2112

,Ek(Eghibit_E to the First Supplament to Memorandum ?B—é3},;

§ 2252, Powers and duties

The Commission approved the staff draft_of subdivisionx(e) to be
added to proposed Section 2252 that was handed out at the meeting (see

Exhibit 4 to,these Minutes}.

'§ 2253 Change of conservatee 5 residence generally

The Commission revised subdivision (h) of proposed Sectlon 2253 as

"re:o_ommended by staff (See Exhibit 5 to these ‘M‘:[ﬁutes}.‘

§ 2254. Removai of oonservatee from residencée in case of emergency

"~ or with conservatee s consent for medical treatment

The Commissiom revised<subdivision (a).of-proposedrSeotion 2254 as

follows:

2254, (a) Notwithstanding Section 2253, a temporary comn-
servator may remove a temporary conservatee from the temporary
‘conservatee’s place of regidence without court .authorization if an
emergency exists. For the purposes of this section, an emergency
‘exists if the tdmporary conservatee’s place of residence is unfit
for habitation or if the temporary. eenservetee has & medieal
‘eondition which presents an immedidte threat te the temperary

| éomadfvateects phvadeal Surviva: consérvator determines in good
faith based upon medical advice-that the case is'an emergency case
in which thi the medical treatment is tedqiired because {1} such treat-
ment is required for the theé alleviation of "sévere pain or (2) the
temporary conservatee has a “medical condition which, if not imme-
diately diapnosed and- treatedi will lead to serious disability or
death .

The Comment should be revised accordingly.

-G
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§ 2354. Medical treatment of conservatee not adjudicated to lack
capacity to give informed consent

TheVCommission revised subdivision (c) of proposed Section 2354 to
refer to “serious disability of death” to correspond to the revision to

?foposed Section 2254 supra.

. § 2356. Limitations on application of chapter

The Commission approved the staff draft of proposed Section 2356
(Exhibit 4 to the First Supplement to Memorandum 78-43) with the follow-

ing change to subdivision {(a):

2356. (a) Mo ward or conservatee shall be placed in a mental
health treatment facility under the provisions of this division
against the eonservatests will of the ward or conservatee . In-
volugtary; civil mental health treatment for a ward or conservatee
shall be obtained only pursuant to Chaptrer 2 (commencing with
Section 5150} or Chapter 3 {commencing with Section 5350) of Part
} of Division 5 of the Welfare and Institutions Code. The Director
of Mental Health shall adopt and issue regulations defining "mental
health treatment facility" for the purposes of this subdivision.

§ 2406. Submitting dispute to arbitration

The Commission discussed the possibility of including a specific
provision for a petition for approval of an arbltration agreement and

notice thereof, but the Commission decided not to do so.

§ 2420. Support, maintenance, and education

The Commission deleted from subdiwvision {d) of proposed Section
2420 the words “Subject to Section 2230 of the Civil Code," and deleted
the last paragraph of the Comment {referring te Section 2230 of the
Civil Code),

§ 2580. Petition for approval of proposed action

The Commlission discussed the possibility of adding to Section 2580
language to authorize the court to direct modification of the conserva-
tee's will to qualify for a charitable estate tax deduction, but declded

not to do =So.

§ 2625. Review of sales, purchases, and other transactions

The Commission approved the last paragraph of the Comment to pro-

posed Section 2625.

~10--
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§ 2644, Contingent fee'contract with attorney

The Commission decided that proposed Section 2644 should be revised
" so that the guardian or conservator may petition the court for approval
of a contingent fee contract already executed, or may petition for
authorization to execute a contingent fee contract before such execu-

tion.

5§ 3700—3708 (personal property of absentees)

The Commission considered the staff suggestion that the Commission
reverse its decision to increase the maximum amount of the absentee's
‘ﬁfépépgy that may be set aside to the absentge‘s family from $5,000 to
' $20§0ﬁb.r The Comﬁiésion decided to adhere to.its earlier decision to

' recommend the increase.

-11--
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E®MBITL
_ Leg;l gaggcity I
3012. (a) .y spouse hag iegal capacity to managé and control

1nc1uding legal capaoity to dispope of , community propenty and to join
_'in or conaent to a transaction involving community or, honpsﬁ;gd property
: unless the spou&e is & peraon deacribe& in ﬂﬁhﬂiviaion Y. . N

(b) A spouse lacks legnl capacity.: AR ¥ e
‘ (l) To manage and control including 1egnl capacity to dispose of,
:comnunity property if the spouse 1s substantially unable to- ‘mansge or
":control the commity pro‘pert.jr o o

(2) To join in or consent to a transaction involving community or
}homestead property if the spouse does not have legal,capacity for the .
-particular tranaaction measured by principles of 1&w~0therwise applic—

Tablé ; fthe particular transaction.

(3} For any purpose deacribed in this aubdivi:ion if the apouse has

a’ conservator.

Comment. Section 3012 prescribes a definition applicable only for
the pnrpoaes of this part. Section 3000. ‘The legal capacity of a
conaervatee for other purposes is governed by Sections 18?0 to’ 1896
{legal’ capacity of conservatee).

‘Subdivision (a8) establishes a presumption that a spouse has legal
capacity._ Its effect is to impose a burden on a person seéking to show
Tack-of eapacity '

"~ ‘Subdivisipn {h)(B) implements the. policy that ‘a conservator of the
estate acts for the conservatee under this chapter. Sée Section 3004
(defining "éonsetvator"). 'This rile ts considtenmt with the duty of the
congervator to managée .and. nontrol the. conservatorahip estate and,pro—
'vides needed certainty for ptoperty tranaactions. :

Stbdibisioﬁ (b){1) recognizes that a ‘spsiuge ‘not having a conserva-
tor lnck 1egn1 capacity ‘to manage, control, and dispose of community
propetty, "if 'the spouse is substantially unable to do so. The standard
"of "substantial inabilicy"” is ‘consistent with -the grounds :for appoint-
mwent. of a conservator., Section 1801(b) (person snbstantially unnble to
manage his or her own financial resources).

Subdivision b)(2) reoognizes that a spouse not having a conser-
vator may lack legal capacity to join in or consent to a particular
transaction, undef principlés of law othéfwise applicable. ‘Sed) €.g:,
¢1wil Codé §§ .38, 39. Whether the: spouse licks tapacity for. the partic-
ilar purpoae depends upon the act involved and the standarda otherwise
applicable td datérmire capacity for that ser. = =
‘ It ahould be nnted that a; transaction wmay not be authorized under
Chapter 3 (proceeding for particular transiction) against the wishds: of
a spouse lacking Tegal fapatity’ for. the particular transaction unless:.
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the gpouse 18 alsc a person for whom a conservator could be .appointed.
See Section 3145(a)(3). This continues thé effect of former Section

14352 (transactions imvolving "incompetent spouse™).

> RN TN . e R e -
: S CRDSS-REFEREHCES‘ :
""Definitions e ” oo
Community-gréperty, §:3002- - . - oo -
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i T
Homestead, § 3010
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EXHIBIT 2 - .
Staff Draft

._Health & Safety Code § 2&175 (amende@) Consent to medicel
exgeriment ' ' -
24175,  (a) Except as otherwise provided in this section, nb

':'person shall be subjected to any medical experiment unless the informed
'consent of such person is obtained.

{b} 3£ an aduie pereen- whe s insompetent es defined in Seetiom
+435—e of the Prebate Gode; is under the care and euseedy ef 8 guardiarn

. ._,purseﬂnt.fe Bivisien & {eommeneing with Seetdon i4999 of' Ehe bebeee

Bedey éufermed eonsent £or & medieal experimene inveiving such persen
l'shaii be ebtained from such persen—s geerdéan— '
- €e3 (b) If an aduit a person is under a conservator&hip of the
,, person or of the person and estate, pursuant to Divisfoan 5 4 (commencing
leith Section i?Bi 1400) of the Probate Co&e, informed consent for a
medical experiment involving such person shall be cbtained £rem auch
persenls conservater :

(1) As provided in Section 2354 of the Probate Code if the person
has not been adjudicated to lack the capacity to give informed consent

for medical treatment.
{2) As provided in Section 2355 of the Probate Code if the person

has been adjudicated to lack the capacity to give informed consent for

nedical treatment.
43 (c) If an adult person who is gravely disabled, as defined in
subdivision {h} of Section 5008 of the Welfare and Institutions Code,

and is under a conservatorship of the person or of the person and es-
tate, pursuant to Chapter 3 (commencing with Section 5350) ef Areiele
8 of Part | of Division 5 of the Welfare and Institutions Code, informed
consent for a medical experiment involving such person shall be obtained
from such person, unless the conservator of such person has the right to
consent to medlical treatment on behalf of the conservatee, pursuant to
subdivisions (c) and (d) of Section 5357 and Section 3358 of the Welfare
and Institutions Code.

fe} (d) If an adult person who is developmentally disabled, as
defined in subdivision {(a) of Section 4512 of the Welfare and Insti-~

tutions Code, and has neither 2 guerdtear er no conservator and is

-1-
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mentally incapable of giving informed consent, informed consent shall be
obtained for a medical experiment involving such person, pursuant to
subdivision (¢} of Section 4655 of the Welfare and Institutions Code.
€53 té! Informed conmsent given by a person other than the human
subject pursuant to subdivisions (b) through {eé-(d! s inelusive, of
this section shall only be for medical experiments related to maintain-
ing or improving the health of the human subject or related to cobtaining
. inio:mation_ahqut_g_pathglogipai condition of the human sﬁbject.
Comment. Section 24175 is amended:-to delete former subdivision (b)
which related to an adult incompetent person under guardianship. The
Probate Code provisiocns relating to guardianship of an adult incompetent
" have been reépealed in <¢onnection with the revision of guardilanship-
conservatorship law. - Section 24175 is also amended to adopt by refer-

 ence the Probate Code procedures for obtaining consent where the patient
" is subject to a Probate Code conservatorship. Other techrical revisions

-, are also made.

[Note. Section 24175 was enacted by 1978 Cal. Stats., Ch. 360.1
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EXHIRIT 3
Staff Draft

§ 1865. Notification to county clerk of restoration of right to
vote

1865. If the conservatee has been disqualified from voting pur-
suant to Section 707.5 or 707.6 of the Elections Code, upon termination
of the conservatorship the court shall notify the county clerk of the
county of residence of the former conservatee that the former conserva-
tee's right to register to vote is restored.

Comment. Section 1865 continues the substance of the eleventh
sentence of former Section 1755 and the last paragraph ¢f former Section
1851.1.

CROSS-REFERENCES
Definition, court, § 1418
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EXHIBIT 4
Staff Draft

§ 2252. Powers and duties
252 @) . L ..

(e) The A téﬁpofﬁry coﬁser§at£;'shall'nqt be pérmitfgd_@o sell or
relinquish, on the conservatee's behalf, any lease or estéte in real or
personal property used as or within the conservatee's place of residence
without the specific approval of the court. Such approval shall be
granted only if the conservatee has been served with notice of the

hearing, such notice to be served in the same mamner as is previded

for the service of she petition personally delivered to the temporary

conservatee unless the court for good cause otherwise orders , and only

if the court finds ; based upen a prependerance of the evidences;

that the conservatee will be unable to return to the residence and
exercise dominion over it, and that such action is necessary to avert
irreparable harm to the conservatee. The temporary conservator shall
not be permitted to sell or relinquish on the conservatee's behalf any
estate or interest in other real or personal property without specific
approval of the court, which may be granted only upon a finding based
en & preponderance of the evideneve that such action is necessary to
avert irreparable harm to the conservatee. A finding of irreparable
harm as to real property may be based upon a reascnable showlng that
sueh the real property is vacant, that it cannot reasonably be rented,

and that it is impossible or impractical to obtain fire or liability

insurance on suek the property.

Comment. . . . .

Subdivision (e) continues the substance of the second, third,
fourth, and fifth sentences of the last paragraph of former Section
2201. The requirement of personal delivery of notice to the temporary
conservatee unless the court otherwise orders has been substituted for
the former requirement that notice is "to be served in the same manner
as is provided for the service of the petition." The former references
to proof by a "preponderance of the evidence" have been omitted as
unnecessary.

[Note. The staff has added subdivision (e) to proposed Section
2252 (powers and duties) to continue the substance of a portion of
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Senate Bill 1682 (Holmdahl) which has just been signed into law. 1978
Cal. Stats., Ch. 1268. The strikeout and underscore in the draft pro-
visions above indicate changes made from the bill as emacted. Subdi-
vision (e) also supersedes ‘and replaces the last two sentences of sub-
division (h) of proposed-Section 2253 {change of conservatee's residence
generally). The first sentence of subdivision (h) of proposed Section
2253 should be revised as indicated below.]
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EXHIBIT 5

§ 2253, Change of conservatee's residence generally
2253, (a) .

(h) The Subject to subdivisiocn (e) of Section 2252, the court shall

also order the temporary conservator to take all reasonable steps to

preserve the status quo concerning the conservatee's place of residence.
{The remainder of subdivision (h) is deleted; appropriate adjustments
should be made in the Comment to Section 2253.]
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STUDY J-100 - SECURITY FOR COSTS

The Commission considered Memorandum 78-53 and the attached staff
draft of a recommendation relating to security for costs, propesing the
repeal of six unconstitutional cost bond provisions and the revision of
two others. The Commission approved the recommendation to print,
subject to editorial changes submitted by the Commissioners to the

staff.

APPROVED AS SUBMITTED

APPROVED AS CORRECTED (for correc-
tions, see Minutes of next meeting)

Date

Chairman

Executive Secretary

-]~



