
f.', ". fJ'" 

MINUTES OF MEETiNG 

of 

CALIFORNIA LAW REVISION COMMISSION 

. OCTOBER ft, 1978 .' 

A meeting of the California Law Revision Commission was held in San 

Francisco on October 6, 1978. 

Law Revision Commission 

Present: Howard R. Williams, Chairperson 
Beatrice P. Lawson, V. Chairperson 

Absent: George Deukmej ian". ~et\ .. te Member. 
Alister McAlister" Assembly Member 
George Y. Chinn' . . 

Staff'Members Present 

John H. DeMoully 
Robert J. Murphy III 

Consultant Present 

Membe!B.o~.State Bar Subcommittee 

Pre9~i::: David C. Lee , . c, ('. 

Absent: 
tOO, 

Arne S. Lindgren, Chsirperson 
William S. Johnstone, Jr, 
Hon. Arthur K. Marshall 

Other Invited Participants Present 

Judith.Meise~s Ashmann 
Laurence' ~. 'Wallt-er 
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Ernest .. I'ir" ,If:!. ro s hige 
.. Jean C •. Lo~ 
Bion M; Gregory, Ell: Officio 

.',';;; : .. 

.. NattJniei:s~erling 
. " 'l .', ," 

Stan G. Ulrich 
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d ')"! t.,i·: 
Matthew S. Rae, Jr. 
Ann E. Stodden.: "". 
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c, ,W. Allen Bidwell, }:. •. A •. County; 1;f.!1IJls~l'.s P.ff1,!;.e J .. 1', 
G. Sinclair Price, Vice President & Regional Trust Counsel 
::J: i: United california Bank'" 'ii; ......,. 'i' ".:. ';C .. " .. 

Edward J. Wise, California Land.,T11:;J..e Ass'n,..; .. ,cj .. 
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Hinutes 
October 6, 1978 

Schedule for Future Meetings 

The following schedule was adopted for future meetings. Note that 

the date for the January meeting has been advanced one week, the third 

day of the March meeting previously scheduled was canceled, and a 

meeting is scheduled for March 29-31 at Asilomar. 

November 

November 2- 7:0b p.m. -10:00 p:m. 
November 3 - 9:00 a.m. - . 5:00 p.m. 

December 
December 

7 - 7:00 p.m. - 10:00 p.m. 
8 - 9:00 a.m. - 5:00 p.m. 

',J .J ' ." 
J anuar,?" 1979, 

'January 
January 
January' 

'·4 - 7:00 
5 - 9:00 
6 - 9:00 

p.m;·,-,10:00. .', (' 

. ;. ! ,,"! -~, . 

. I' 

'"February 

a.m. - 5 :00 p.m. 
a.m.:::' 3:,.~O~:m; 

February 8 - 7:00 p.m. - 10:00 p.m • 
. Fel;>ruary 9 - 9:00 a.m. - 5:00 p.m. 

-j.J' .. ". 

Marcn"" . 

March 
March 

March 
March 
March 

, Apr;il.'· 

1 - 7:00 p.m. - 10:00 p.m. 
2 - 9:00 a .• m. - 5,:00 p.m. 

.-. 'r' 

29 - 7:00 p.m. - 10:00 p.m. 
30 - 9:00 a.m. - 5:00 p.in. 
31 - 9:00 a.m. - 12:00 noon 

'. i • "i 

No Meeting 

Schedule for Work--Priorities for Topics 

." ; i\ ' . 

San Francisco 

Los Angeles 

San" Francisco 

San .Fr ancis co. : . 

Asilomar (Pacific 
. Grove) 

The Commission considered Memorandum 78-59, which contained a're-
• " . -. I.. • r', . 

~.t ·on tb,e srata.s of. the top:!-cs,on the Commusion;' s. ~genda and staff 
.,: .. 

suggestions as t.o priorities. 
. )"; I' . '. ~. 1 _ J ,j 

General decisions. The Commission determined to complete work on 

the guardianship-conservatorship revision, including consideration of 

problems raised in connecti'6n 'Witch" ihe bills that are introduced to ef­

fectuate the Commission's recommendation 011 thill.,subject. •. , 
. . .- - .' --,' ~ . 

The; Commi.ssjpndie·termined that. tt woulJi g:j.17e .a top priori.ty to com-_. _.' .,.," . . .. , . . . : .. , ...... ,. , ,",,: 

pleting work on the enforcement of. Judgment Jec,()IIIJD2~!1.!I,ti~. 'f:Lt.h .11:; ",:~ew 

to submitting a recommendation on this subject to the 1980 Legislature. 
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Minutes 
October 6, 1978 

The C~~'ission det'ermined that the study of community property 

: should b~ given a top priority duringttie next few years with a view to 

submitting a recommendation oil this subject to the 1982' legislative ses­

'sibrt. The ffr'st aspect of' th~ topic-'-(:reditors I rights withre'spect to 

co'mmunity property'-wlll' be included in the "recommendation relating to 

enforcement of j'udgments. A consultimt should 'be obtained on the equal 

management and control aspect ;'f' the topicstiotily after the' Commission 

haShad an opportunity tdconsider the study on community property and 

creditors' rights: 'therein. 

The study of the EVidertce Code was deferred and is to be considered 

only to the extent that it can be worked into the' agenaa fcir' particular 

meetings without del'ayingworkoh pdoritytopicS> The 'same is true of 

, the study of'CivllCode Sect ibn 1464 'artdthe studY hI' dismissal for lack 
'-" , - ',: , 

of prosecution'" ; J 

Sch~dule for 8 ubmit t'iilg recommendations. The' folloWing: schedule 

was adopted as 'set ting th'e'goals for submitt'fn'g recomniehdations to the 

'Legi'.s'iature 'on particular matters : 
"::'.-' 

197?,~gislative Session' 

Guardianship-conservatorship revision (two or more bills) 
Ad v~lorem taxes when property acquired for public' 'use' 
Und<!rtiddngs for C'ost,s ,. 

1980 Legislative Session 

Enforcement of judgme'tits 
Evidence 'of mar~t, value, ,,", 
,Assessme,nt lien,s, when ,property acquired by eminent domain 
Generalassigrlnieti't's' fo'rbehefit" of credltors 
Quiet title 'actions' ; " 

j' .". 1981' Legls1ative Session 

Miscellaneobs·child ~ustod'y teviS±ons 
Abandonin" or ~scst ing public, streets 
Offers of compro~lse 

' .. : .'. 

"Ind ,highways. 

1982, L~,8i$la.tive Se'1,s:Lpp. 

'. , . i ' 

COnlliunity property--;equa,lmana&ement:,and cOIltr,o.1 problems 

\.; 1983' Legislative' SesSion' 

Adoption--comprehensive revision 

-3-
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Hinutes 
October 6, 1978 

The above schedule outlines the various matters that will be given some 

priority during the period covered by the schedule. The study of equal 

management and control probl~ms wi'th respect: to community property will 

be given a top priority during this period, both in obtaining a con­

sultant and in Commission consideration at meetings. Hinor studies not 

listed may be worked into the meeting agenda for particular meetings to 

the extent staff time and Commission time permits. The s'chedule will be 

reviewed and revised next year in light of developments during the com­

ing y"ar and in view of any new topics added to the Commission's agenda 

by the next legislative session. 

Stay of custody order of trial court while appeal is being deter­

mined. The staff was requested to send the pertinent port'ion of Pro­

fessor Bodenheimer's article on this subject to the Family Law Section 

of the State Bar for review and comment. The comments of Judge Sims 

also should be solicited. lolhen the views 'of the Stat'e Bar Section have 

been obtained, a memorandum should be prepared for the 'Commission. 

Community property and creditors' rights. The staff reported that 

the State Bar Family ,Law Section (pursuant to resolution of the Confer­

ence of Delegates) 'has been requested "to 'formulate, and to present to 

the Conference of Delegates in 1979, a resolution to f~x:th~ liability 

of separate, community and quasi-community property for debts incurred 

by either spouse before marriage and at various times during and after 

marriage." The staff should write to the State Bar Family, Law,Section 

to advise the Section that the Commis'sion is working on this matter and 

to attempt to coordinate the efforts of' the State, liar and the 'Commission. 

Child custody: The staff Was requested to write to Professor 

Brigitte Bodenheimer to determine whether a major study of child custody 

is needed or whether part,icular ,areas only of child custody are, in need 

of study. Also, if a study is needed in this area, the staff should re­

quest Professor Bodenheimer to suggest persons who might be qualified 

and willing to"prepare a background study. The State Bar Family Law 

Section also should ,be requested to comment on whether a study is needed 

of child custody. 

-4-



Hinutes 
October 6, 1978 

New Topics 

The Commission considered Memorandum 78-64 and determined to re­

quest that the next legislative session add two new topics to the Com­

mission's agenda of topics: 

(1) Whether the law relating to the rights and disabilities of 

minors and incompetent persons should be revised. 

(2) Whether the law relating to powers of appointment should be 

revised. 

Report on Statutes Repealed by Implication or Held Unconstitutional 

The Commission considered Memorandum 78-60 and the First Supplement 

to Memorandum 78-60 and approved for inclusion in the Annual Report the 

report set out in the memorandum as supplemented in the supplement. 

Annual Report 

The following decisions were made with respect to the Annual 

Report. 

(1) In the list of officers, the officers should be designated as 

"Chairperson" and "Vice Chairperson. 1I 

(2) "Judith Heisels Ashmann" should be substituted for "Judith 

Ashmann" and her place of residence is Los Angeles. 

(3) "Nonprofit corporations" should be listed as a topic to be 

dropped from the agenda. 

(4) The material in Appendix I of the last Annual Report should be 

omitted, but the List of Publications should be included in the Annual 

Report. 

(5) The "Legislative History" and "Report on Statutes Repealed by 

Implication or Held Unconstitutional" should follow "Personnel of the 

Commission. " 

(6) The draft of the Annual Report should be revised to reflect the 

fact that the Governor vetoed one bill and to recognize the priorities 

established by the Co~ission for the neyt year or so. 

(7) The Comments to AB 393 were approved for inclusion in the 

Annual Report. 

With the above changes, the Annual Report was approved for printing. 
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Hinutes 
October 6, 1978 

STUDY F-30.300 - GUARDIANSHIP-CONSERVATORSHIP REVISION 

Capacity of Conservatee 

The Commission considered Hemorandum 78-61 and the First Supplement 

thereto relating to the legal capacity of a person for whom a conserva­

tor has been appointed. The Commission approved the staff draft for 

inclusion in the comprehensive statute, with Section 187i (effect of 

conservatorship on legal capacity of conservatee) revised to read as 

follows: 

1872. (a) Except as otherwise provided in this article, upon 
appointment of· a conservator of thees~ate, the legal capacity of 
the conservatee to bind or obligate the conservatorship estate is 
limited to transactions into which a.reasonably prudent person 
might enter. 

(b) Nothing in this section shall be construed to limit the 
powers and duties of the conservator una2r this division. 

Community and Homestead Property 

The Commission considered Memorandum 78-62 . and the attached provi­

·sions relating to community and homestead property, along with a staff 

redraft of Section 3012 (definition of legal capacity), attached hereto 

as Exhibit 1 (pink). The Commission approved the provisions for inclu­

sion in the comprehensive statute, with the foliowing revisions: 

§ 3012. Legal capacity. Subdivision (a) of the staff redraft was 

revised to read: 

(a) A spouse has legal capacity to manage and control, includ­
ing legal capacity to dispose of, community property and to join in 
or .consent to a" transaction involving ·community or homestead 
propettY·unless the spouse lacks legal capacity under the applic­
able standard prescribed in . subdivis:Lon (b) 

§ 3057. Protection of rights of spouse who lacks legal capacity. 

The last sentence of this section, which imposed the duty of a fiduciary 

on a c~nservator-spouse in ~anaging and controlling t~e community prop­

.erty, whether or not included in the conservatorship estate, was de­

leted. 

Conforming Revisions 

The Commission considered Hemorandum 78-40, the attached· exhibits 

setting forth those confo~ming revisions presenting:policy issues, and a 

staff draft of conforming revisions to Section 24175· of the Bealth and 

Safety Code which was handed out at the meeting and is atta~Hed to these 

-6-
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Minutes as Exhibit 2. The Commission approved the staff-proposed revi­

sions to Civil Code Section 4510, Code of Civil Procedure Sections 153 

'~nd 304~ Health and S~fety Code Section 24175, and Probate Code Section 

650. Two other sections were revised by the Commission as follows: 

Civil Code § 4600. ,Order for child custody 

The Co~ission revised subdivision (a) of Section 4600 of the Civil 

Code so that in the bill as introduced it will appear as follows: 

4600. ill III any proceeding where there is at issue the cus­
tody "If a minor child, the ,cour,t may, during the pendency of the 
pra,ceeding ,or at any time thereafter, make such order 'for the cus­
to<l-y;' of' ""~t. the child during 6"" minority as may seem necessary or 
proper. If a child' is of sufficient age and cilpaci. ty to reason so 
as, to f<;lrm an intelligent preference as to custpdy,' the court shall 
.consider and giv,!. due weight to t.,." <he wishes hf the child in 
making an 'award' of custody or modification" 'thereo'f-.-· -Il\'determining 
the person .£!. persons to whom custody should be . awanied,j.l!lder 
paragraph (2) or. (3) of subdivision (b), the cpurt shall consider 
and give due weightea 2c nomination of 2c SWlrdiiiI\of the person of 

,the child £Y'2c.parent under Article 1.. (commencing with Section 
, 1500) of Chapter 1. .<:>! Partl of Division ~of the Probate Code. 

Probate Code ,,§. 202. Administration of co,mmunity property' 

The Commission revised.subdivis,ion (d),proposed to be added to Sec­

tion, 202 of the Probate Code so that, in the bill as introduced the sub­

division will read: 

202 . (a) .. • ., 

(d). The election, referred' to in subdivision (b) or the 
electiOn and agreement referred to in· subdivision, (el ,may be made 
£y the guardian or' consetvator without approvd of the court in 
which the guardianship or conservatorshl£ proceeding ~ pending. 

Review of Redrafted Statute 

The Commission considered Hemorandum78-43 (revi;,w of iednifted 
;.;: .. 

statute), the First Supplement t'~ Memorandu;'78-43, ana staff drafts of 

, proposed S~ctions 1865 ~nd 2252 which ';'ere handed out ~t the meeting and 

are attached to these Minutes as Exhibits 3 and 4. Upon completion of 

the review of the redrafted statute, the Commission approved the stat­

utoryportion ,qf the guardianship-co\lservatorship recommendation for 

'printing subject to the changes listed below. The staff was authorized 

'to maketechnieal and editorial revisions, and revisions necessitated by 

other revisions made by the Commission. The staff advised the Com­

mission that the preliminary part of the recommendation containing the 

-7-



Hinutes 
October 6, 1978 

narrative summary would be presented to the Commission at the November 

meeting. 

§ 1452. Trial by jury 

The Commission deleted the last paragraph of the Comment to pro­

posed Section 1452 which contained a discussion of whether there is a 

constitutional right to a jury trial in probate proceedings. 

§ 1472. Compensation of mandatory court-appointed counsel 

The Commission approved the staff draft of proposed Section 1472 

(Exhibit 1 to the First Supplement to Memorandum 78-43). 

§ 1513. Investigation and report by court-designated officer 

The Commission approved the staff recommendation to revise subdi­

vision (c) of proposed Section 1513 to substitute "the court may make an 

order" for lithe court shall make an order. 11 

§ 1827. Law and procedure applicable to hearing 

The Commission revised proposed Section 1827 as follows: 

1827. ~rt1 The court shall hear and determine the matter of 
the establishment of the conservatorship according to the law and 
procedure relating to the trial of civil actions, including trial 
by jury if. demanded. 

~b1 gemrtad fo~ n eon~~ o~ 1n~j ~f4rti shrtil be mdde w4~hift 
f4~e dftys sftef ~he hert~4ft5 Oft ehe eOHftef~ft~OfSh4p pe~4~4eH~ 
fi ee~~~ o~ 1~~Y ~~4ftl ~hrtii ee~meftee w4~h4H is 1~die46i dftYs 
of ~he dd~e of demdHd, e~eep~ ~he ee~f~ Shdii eOH~4a~e ~he ~~4si 
dft~e fOf ft pe~40d Het to e~eeed i§ 1~d4e4fti dftys Hpoa ~fte ~eq~eBe 
of ~fte ie'!lfti eOt1HBe'l: fo" ehe p"opeft ed eease f"6~ ee~ 

The Comment should be appropriately revised • 

. § 1860. l,Jhen conservatorship terminates 

The ··Co1ll1ilission revised proposed Section 1860 as follows: 

1860. (a) A conservatorship continues until terminated by 
SHY of ~he £ol'l:ow4ftg~ . 

~rt1 ~he the death of the conservatee or by·~ of the court 
~b1 'fhe ;;;drtg€ o£ " ",4.,.,f e"Hftej,~fl~ee·:!o"· sd1~dge<l. a I\tlHH:y .. 
~e7 9Tdef ~€ tottf~. 
(b) If a conservatorship is es tablished. for the person of ~ 

marrieamTnor. the conservatorsnip does not :,terminate if the 
marriage is disSoTved £!. 1.5 adludged ~ nuTl).,ty. 

'" Tp.e Comment should be revised accordingly. 

-8-
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§ 1865. Notification to county clerk of restoration of right to vote 

The Commission approved the staff draft of proposed Section 1865 

that was handed out at the meeting (see Exhibit 3 to these Minutes). 

§ 2108. 'Additional powers and duties granted guardian nominated by 
will 

The ;Commission discussed the' possibility of expanding proposed Sec­

tion 2108to permit a wil;l nominating a guardian to dispense with the 

req.uirement ~hat the guardian mak" periodic accountings to the court, 

but the Commission decided not to make this change. 

§ 211.2. Applicat ion of federal Indian law 

; The Commission approved the staff q,r;'lft of proposed Section 2112 

(Elj:hibit 2 ~o the First Supplement to Hemorandum 78-43). 

§ 2252. Powers and duties 

The Commission approved ,the Iltaff ~raft of subd:l,yision (e) to be 

added ,to. proposed Section ~252 thilt, was handed out at tj1.e,meeting (see 

Exhibit 4 to these Minutes). 

'§ 2253. Change of conservatee's residence gerierally 

The Commission revised subdivision (h),Qf proposed Section 2253 as 

_'recomm~nded: by st:aff (See Exhi_bit 5 to these Hlriutes). 

§ 2254. ' ,Re.D:tova.lof tonservatee hom residend, incase of emergency 
or with conservate~' s consent for 'medical 'treatment 

The Commission' revised: subdivision (a) 'of, propo'serl Section 2254 as 

follows: 

2254. (a) Notwithstanding Section 2253, a temporary con­
servator may remove a temporary conservlltee 'from' the temporary 
conservatee's place of residence wi chout courtl,authorization if an 
emergency exists. For the purposes of this section, an emergency 
exists 'if the tEimporary'conservatee's 'place of residence is unfit 
for,habitation or if the temporary eeft5e~¥6teefift5 d med~e6~ 

'edl'ld4'1o~61'1 Wfi~efi 1,.,e5el'lts "1'1' ~_e"~'Ii:1oe 1oflfedt' 1'6' -rile eemt'efd!'J' 
eOfl'fj"''''¥di:eeJ." t'li.J',,~edl "St1" .. ;l;¥d~ con,se-rvator dete'tmines in good 
faith based uP'ln medical advicec,that the case is'~ emergency ~ 
inwhi@ tht;: medicaltr.eatme'nt fSreqti'i..red, because (1) such treat­
ment is required forthe the,alli.i1iaiji,;m ,6f "severe 2a1n or (2) the 
temporary conservatee has ~·medical condition which, if not imme­
diately diagnosed and treated, "will lead to ser,ious disability or 
death . 

The Comment should be revised accordingly. 
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§ 2354. Medical treatment of conservatee not adjudicated to lack 
capacity to give informed consent 

The Commission revised subdivision (c) of proposed Section 2354 to 

refer to "serious disability of death" to correspond to the revision to 

proposed Section 2254 supra. 

§ 2356. Limitations on application of chapter 

The Commission approved the staff draft of proposed Section 2356 

(Exhibit 4 to the First Supplement to Hemorandum 78-43) with the follow­

ing change to subdivis~on (a): 

2356. (a) No ward or conservatee shall be placed in a mental 
health treatment facility under the provisions of this division 
against the eofts"."""""""',, will ~ the ward or conservatee. In­
voluntary,civil mental health treatment for a ward or conservatee 
shali be obtained only pursuant to Chaprer 2 (c;;;;;;;;encing with 
Section 5150) or Chapter 3 (commencing with Section 5350) of Part 
1 of Division 5 of the Helfare and Institutions Code. The Director 
of l'!ental Health shall adopt and issue regulations defining "mental 
health treatment facility" for the purposes of this subdivision. 

§ 2406. Submitting dispute to arbitration 

The Commission discussed the possibility of including a specific 

provision for a petition for a~proval of an arbitration agreement and 

notice thereof, but the Commission decided not to do so. 

§ 2420. Support, maintenance, and education 

The Commission deleted from subdivision (d) of proposed Section 

2420 the words "Subject to Section 2230 of the Civil Code," and deleted 

the last paragraph of the Comment (referring to Section 2230 of the 

Civil Code). 

§ 2580. Petition for approval of proposed action 

The Commission disclissed the possibility of adding to Section 2580 

language to authori2e the court to direct modification of the conserva­

tee's will to qualify for a charitable estate tax deduction, but decided 

not to do so. 

§ 2625. Review of sales, purchases, and other transactions 

The Commission approved the last paragraph of the Comment to pro­

posed Section 2625. 

-10--
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§ 2644. Contingent fee'contract with attorney 

The Commission decided that proposed Section 2644 should be revised 

so that the guardian or conservator may petition the court for approval 

of a contingent fee contract already executed, or may petition for 

authorization to execute a contingent fee contract before such execu­

tion. 

§§ 3700-3708 (personal property of absentees) 

The Commission considered the staff suggestion that the Commission 

reverse its decision to increase the maximum amount of the absentee's 

pr9perty that may be set aside to the absentee's family from $5,000 to 

$20,000. The Commission decided to adhere ¢o.' its earlier decision to 

rel;~lDIllend" the increase. 

,:,' 
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EXHIBIT 1 
" 

• : I ", f~3q!i·,Lept auacity 

3ql2':}'~)"A~pouse has, :J:eg!ll ~spacityto marlilge' m'd,control, . . -, . , " , 

including legal capaQil;y,;l;o,dilspo/!H!' of.' communtty prapel'tyand to join 

i~ ,o,r ~onsent 't~'. a transactiOn in~olv~gC~~itYOJ;.'~f!~il' property 

, unlesstllespoueei :ls' a persOn desc~illt!d 'indi;:maiiifalon'(b).' ' 
':" .. ,.' f_ :',' , ...• -. ::.' ~-', : . ":' ,. . . ,;-.. ,:,'';"'rJ ..,. _.; -\ r:;~-::~rti.'>_ ' .. _" 

",(b) ,A, spo';lgel~clta le~lC;aP.llcity: ,',' ,', ;. ,'" ";,,,,~ 

",<l,)T~lIian~~ 'and contiol"fnc~u~ing"legdc~,~ci~y to disp~se of, 

"cOlDIBUIIityprQperty if the spouse is substantially unable, to 'manage or 

control'the c'dalnunity prOPerty. 
',' ":. ( d -, .: ,- - -', i/,' ... ,. -, .' 

(2.) ':['0 join in or consent to a transact;ion'involvin8colll1llUt1ity or 

,b,oiDel!tead ' propertY,if t,he spou~edo!!s tlot ha~ legai,~~paciti 1o~ the 
., \ ~ l' -' ,. • _. - _ - . _ . ' , , - : ' .' , • -': - ., • . ,.:... . ~ • <. 

particular, t,ransa,ctionmeasured by principles of law'Otiletwise appl:1c-
'.ibl~, jtJi the p~rhcl1la'rtr;msacUon. : ,," ' , , ',; 
. . :.'i ;~:Lt': ,_;' "',". ,>- __ : _'. <"'_ , ., .. .'.- . '._ ,. c~ 

.(3) ~or any pur;poeeducribed in this 'subdivision if ehe spouse has 

a coriservator. ' 

Comment. Section 3Q12 prescribes a definition applicable only for 
the,PlJrposes of this part. Section 3000. Tb,e legaleapacity ofa 
conservatee for 'other purposes is governed by Sections 1870 to 1896 
(legal capacity of conservatee).' , ' " " 

Subdivision' (a) establishes a, presumption that a spouse has legal 
capacity. Ita effect is to impose Ii 'burden on a personaeeldng to show 
faek(if eapacity.'" " ' ' 

SubdiV'i&idn,{h)(3) implements the, pol,i.cy that a conservlltor of the 
estate,acts ~or theconservatee!under this chapter.' ' Sse Section 3004 
(defitlmg "c!'risetvator'i)'.'j1iisrtile iii consIstent with ~be duty of the 
conger:'(~tor;lJomall!1geIlI)4,Qontroltheconserlra~o.r;ship ~9t",t'7~d .pro-
vides'needed'certainty for property trarisactions. ' 

'1. ' 1fUb4'fvi$iotf(b)( l)'recognizes that' Ii spou.enothavmga conserva­
tor liIVlllCk;~eSlflCl!paci~y>to ,~pagE!', control, and dispose of community 
p'ropetty,' Hthe spouse is substartt:iaUy unsble to do so. The standard 
Of"sll~tant1altnabilhY"b 'conBbtenrwf:fl!cthegrounde :forappoint~ 
~~tc,f ,8 'C()tl",e#ato,r. , ,Sec~~On I~01 (~) ~pe,~~OtlS.jibBt8i\tiap~, ,una1;l1eto 
manage his or 'her' own financisl resources). .. "",.' 

Subdivision. (bHVrecojpl-izes that s spouse not having a c()nser­
vator .~Y.lack 'l~g,.l ca~a,d~y, to jo:(n it; ,o,t .~~s~nt~~ a~p~~ti~lar 
transaction, unaei princil1les of law oth'etw1sesl'1'licable. See,e.g'! 
Ci:rll ~k ,11:38,3,9. Whetbertheapouse lacks ~pai!ityfor ,J~,p~rtic­
ular puri,>o,se Ae~endl!, upOn ,the act, involited .. and th~ st~~rd~ otherwise 
applica1ile to~tetlll1rlecl!tI,icityfotthat' act. " " " -., "" ' 

.. ',L It should b,e not~d~hata, tr,ansaction lDay not be authorized ,Ilt\der 
Chapter 3''(proceedingfor'patticui.artransllction)againsi the' wishes of 
a spouse iiickfng legal capacity' for the particUlar transaction unlass:, 

. ~,. " -l~ 
.. r ... ,. ".'. 

,':-1 :;,,, ,;,-
-.' : . . -" .... ~ .' .':i [ " 

'-. (, '-> " '.,',~! , .... ,. <;~ :' --. '. "~- .. 
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the spouse is also a person for whom s conservatorco,!ld be .. appointed. 
See Section 3145(a)(3). This continues tb! eU'iiictof·:tormarSection 
·14~5.)~ (t;ransaet:.i\.ons involving. u1.ncompetent SPCluseU

). 

" ' . 

. , :., :" 'De fin td.of1s ':: 
Collllunity)~.rope.r~, I: 3002 
Conservator, § 3004 
Homestead, § 3010 
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EXHIBIT 2 

" 

,,~ealth & Safety Code % 24175 (amended), Consent to medical 
experiment 

24175. (a) E~cept as otherwise' provided in tliis section, 'nb 
person sh~l1 be subjected to ~n~ inedical experiment unless the informed 

consent of's~ch person is obtained.' 

~~*:i£' ~ ad~i~ pe~s~~ vhe ~s ifte6mpe~ee~ as ~e{!e~d 'ie' see~!ee 
o!:"*i! e£ tlfte Preha~e: €<Ide'; is .... der ~fte eare ~d et1l'~,ed,.,., ei Ii &t1ll!."d!fte 

.' , - . 
.. , . I .' " " ' 

l't1rBt1afte; ~e l*"!S~6ft ,It ~eel!l!M!fteit'lt; v!eft SeeUeft oI:It~ 6f'~"e' ~hfi~e 
. ,- . " . . .' - '. 

Sede,; liftfllrmi!d _8e~' Hr' It ""'diesi e"l"'dmefte ift.'eiriftS _eft perSSft 

sl)ftHhe : ehe~i'~ed frelll 8t1eft pe"':""ft~s St1 .. "d! .. e ... . . ' . . . " 

, ~~, ill If fte fidtio!:e!!. person is under a ,conservator"hip of the 

person or of the person and estate, pursuant 

with Se~do~ Heo!: 1400)0£ th';ProbateCo'de, 

to Division 5'4 (commencing 

informed -consent for a 

medical experiment involving such person shall be obtained {"em St1eft 

perfiSft~S eeftSer~eer ~ 

ill A! provided in Section 2354 of the Probate Code .!f the person 

has not been adjudicated to lack the capacity to give informed consent 

for medical treatment. 

ill As provided in Section 2355 of the Probate Code if the person 

has been adjudicated to lack the capacity to give informed consent for 

medical treatment. 

~d~ Jsl If an adult person who is gravely disabled, as defined in 

subdivision (h) of Section 5008 of the Welfare and Institutions Code, 

and is under a conservatorship of the person or of the person and es­

tate, pursuant to Chapter 3 (commencing with Section 5350) "of Areieie 

8 of Part 1 of Division 5 of the Welfare and Institutions Code, informed 

consent for a medical experiment involving such person shall be obtained 

from such person, unless the conservator of such person has the right to 

consent to medical treatment on behalf of the conservatee, pursuant to 

subdivisions (cl and (d) of Section 5357 and Section 5358 of the Welfare 

and Institutions Code. 

~e~ ~ If an adult person who is developmentally disabled, as 

defined in subdivision (a) of Section 4512 of the Welfare and Insti­

tutions Code, and has fteieher ft'St1ftrdifte er ~ conservator and is 
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mentally incapable of giving informed consent, informed consent shall be 

obtained for a medical experiment involving such person, pursuant to 

subdivision (c) of Section 4655 of the Welfare and Institutions Code. 

ff7 M Informed consent given by 'a person other than the human 

subject pursuant to subdivisions (b) through ~e7 ill. ' inclusive, of 

this section shall only be for medical experiments related to maintain­

ing or improving the health of the human subject or related to obtaining 

inf.ormation. about a. pat.h910gi~a1 condition of the human s..,bject. 

Comoient;Section 24t75i:s amended ,to delete former subdivision (b) 
which re1ated.:to an ad1l1t incompetent person under guardianship. The 
Probate Code provisions relating to guardianship of an adult incompetent 
have been repealed in eonnection with ,the 'Yevision of guardianship­
conservatorship law. Section 24175 is also amended to adopt by refer­
ence the Probate Code procedures for obtaining consent where the patient 
is subj ect t'o a' Probate" Code conservatorship. Other technical revisions 
are also made. 

[~ Section 24175 was enacted by 1978 ~.a1. Stats., Ch. 360.1 

, ' 

. ';" 
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EXHIBIT 3 

Staff Draft 

§ 1865. Notification to county clerk of restoration of right to 
vote 

1865. If the conservatee has been disqualified from voting pur­

suant to Section 707.5 or 707.6 of the Elections Code, upon termination 

of the conservatorship the court shall notify the county clerk of the 

county of residence of the former conservatee that the former conserva­

tee's right to register to vote is restored. 

Comment. Section 1865 continues the substance of the eleventh 
sentence of former Section 1755 and the last paragraph of former Section 
1851.1. 

CROSS-REFERENCES 

Definition, court, § 1418 
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§ 2252. Powers and duties 

2252. , (a) ": 0 • 
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EXHIBIT 4 

Staff Draft 

, " 
(e) 'Fke A temporary conserva,tor shall not be p,ermitt~d, to sell or 

relinquish, on the conservatee's behalf, any lease or estate in real or 

personal property used as or within the conservatee's place of residence 

without the specific approval of the court. Such approval shall be 

granted only if the conservatee has been served with notice of the 

hearing, such notice to be seryea ift ~fte 86me maftfter as ia prsYided 

~6r ~he aery!ee sf ~he pe~!~~6ft personally delivered to the temporary 

conservatee unless the court for good cause otherwise orders , and only 

if the court finds , based ttpSft ft prepsftderaaee sf ~fte ey!deftee, 

that the conservatee will be unable to return to the residence and 

exercise dominion over it, and that such action is necessary to avert 

irreparable harm to the conservatee. The temporary conservator shall 

not be permitted to sell or relinquish on the conservatee's behalf any 

estate or interest in other real or personal property without specific 

approval of the court, which may be granted only upon a finding based 

sa a p~epsftde~ftftee sf ~he ey~deftee that such action is necessary to 

avert irreparable harm to the conservatee. A finding of irreparable 

harm as to real property may be based upon a reasonable showing that 

aoeh the real property is vacant, that it cannot reasonably be rented, 

and that it is impossible or impractical to obtain fire or liability 

insurance on atteh the property. 

Comment. • .•• 
Subdivision (e) continues the substance of the second, third, 

fourth, and fifth sentences of the last paragraph of former Section 
2201. The requirement of personal delivery of notice to the temporary 
conservatee unless the court otherwise orders has been substituted for 
the former requirement that notice is "to be served in the same manner 
as is provided for the service of the petition." The former references 
to proof by a "preponderance of the evidence" have been omitted as 
unnecessary. 

[Note. The staff has added subdivision (e) to proposed Section 
2252 (powers and duties) to continue the substance of a portion of 
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Senate Bill 1682 (Holmdahl) which has just been signed into law. 1978 
Cal. Stats •• Ch. 1268; The strikeout and underscore in the draft pro­
visions above indicate changes made from the bill as enacted. Subdi­
vision (e) also supersedes and replaces the last two sentences of sub­
division {h} of proposed Section 2253 (change of conservatee's residence 
generally). The first sentence of subdivision (h) of proposed Section 
2253 should be revised as indicated below.} 

. i. 
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EXHIBIT 5 

§ 2253. Change of conservatee's residence generally 

2253. (a).... 

(h) ~he Subject to subdivision ~ of Section 2252, the court shall 

also order the temporary conservator to take all reasonable steps to 

preserve the status quo concerning the conservatee's place of residence. 

[The remainder of subdivision (h) is deleted; appropriate adjustments 

should be made in the Comment to Section 2253.J 
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STUDY J-100 - SECURITY FOR COSTS 

The Commission considered Memorandum 78-53 and the attached staff 

draft of a recommendation relating to security for costs, proposing the 

repeal of six unconstitutional cost bond provisions and the revision of 

two others. The Commission approved the recommendation to print, 

subject to editorial changes submitted by the Commissioners to the 

staff. 

APPROVED AS SUBMITTED 

APPROVED AS CORRECTED (for correc-
tions, see Minutes-or-next meeting) 

Date 

Chairman 

Executive Secretary 
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