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o . School of Law
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and to the Legislature of California Stanford, Califomia

The California Law Revision Commission was authorized by
Resolution Chapter 202 of the Statutes of 1957 to make a study to
determine whether the doctrine of sovereign or governmental im-
munity in California should be abolished or revised.

The Commission herewith submits its recommendation on one
portion of this subject—insurance coverage for public entities and
public employees. This is one of a series of reports prepared for the
1963 legislative session containing the recommendations of the Com-
mission relating to various aspects of the subject of sovereign im-
munity. The Commission also has published a research study re-
lating to sovereign immunity prepared by its research consultant,
Professor Arvo Van Alstyne of the School of Law, University of
California at Los Angeles.

Respectfully submitted,

HerMAN F. SELVIN, Chairman
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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relating to

SOVEREIGN IMMUNITY

Number 3—Insurance Coverage for Public
Entities and Public Employees

A number of California statutes either authorize or require public
entities to insure against their own tort liability and against that of
their officers and employees.

The principal statute aunthorizing local public entities to purchase
insurance against their own tort liabilities is Section 1956.5 of the
Government Code. This section provides local public entities with ample
statutory authority to insure against both negligent and intentional
torts. There is no similar general provision expressly authorizing the
State to insure against tort liability; but such authority may exist, by
implication, under Government Code Section 624. Other statutes that
apply to particular types of local public entities or to particular kinds
of activities are inconsistent with these general provisions and provide
for a more limited authority to insure. For example, Vehicle Code Sec-
tion 17003 authorizes public entities to insure themselves against lia-
bility arising out of the negligent—but not the intentionally tortious—
operation of motor vehicles. It is not clear whether the authority to
insure against all forms of tort liability given by Section 1956.5 is
limited by special insurance statutes like Section 17003,

The principal statute authorizing public entities to insure their offi-
cers and employees against tort liability is Section 1956 of the Govern-
ment Code. This section authorizes any public entity to insure its
personnel against liability for negligence, false arrest and false impris-
onment, but does not authorize insuring public personnel against
other intentional torts. Thus, for example, a city park director who is
required by the terms of his employment to maintain order in a city
park, and who acts in good faith but with excessive foree in removing a
rowdy from the park area, would not be protected by the insurance
authorized by Section 1956.! On the other hand, Education Code Sec-
tion 1044, which applies only to school districts, makes it mandatory
for every school district governing board to insure its officers and em-
ployees against liability for negligence and makes it permissive for the

1 Although not authorized to insure him against liability, the city apparently would
be required by Section 2001 of the Government Code to provide counsel and pay
the other costs of defending the action brought against him. Section 2001 requires
the public entity to provide for the defense of an action against an employee for
“any damages caused by any act or failure to act by such employee occurring
during the course of his service or employment.” The cost of the defense can be
recovered from the employee only if he “acted or failed to act because of bad
faith or malice.” See 39 Ops. CAL. ATTY. GEN. 71 (1962).
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board to insure them against their liability for intentional torts.2 There
are a number of other statutory provisions relating to insurance for
public personnel: Some of these permit extremely broad insurance
coverage; others are limited to relatively narrow types of personal
liability.

Some statutes that authorize or require insurance to be purchased
out of public funds explicitly provide that such protection may be in
the form of a self-ingurance system, but most of the statutes do not
mention self-insurance.

Insurance permits the risks of tort liability to be spread over a broad .
base, thus relieving the individual insured of the possibility of a ruin-
ous judgment. Moreover, insurance mitigates the fiscal consequences of
tort liability, for it permits the insured to plan an orderly financial
program that converts potential tort liabilities into predictable pay-
ments budgeted on a current basis. The Law Revision Commission has
concluded, therefore, that public entities should be given broad general
authority to purchase insurance at public expense and to self-insure.
Accordingly, the Commission recommends that legislation be enacted
to achieve the following specific objectives:

1. All types of public entities should be expressly authorized to
insure themselves against liability. All public entities may have this
authority now, but an express statutory provision is desirable to make
clear that a public entity’s authority to insure is as broad as its poten-
tial liability.

2. All types of public entities should be expressly authorized to pur-
chase insurance to cover the personal liability of their officers, agents
and employees for all types of torts committed in the scope of their
public employment. All public entities now have authority to insure
public personnel against liability for negligent acts and omissions and
for false arrest and false imprisonment. But authority to provide pub-
lic personnel with insurance protection against their liability for other
intentional torts is presently enjoyed only by school districts and a few
other public entities. Qiving all public entities authority to provide
their officers, agents and employees with adequate insurance coverage
will enable a public entity, if it so chooses, to encourage its personnel
to perform their duties diligently without fear of liability. Moreover,
the distinction between an intentional tort and a negligent one is not
always clear; it sometimes depends on how the plaintiff phrases his
complaint. Coverage of all tort liability would provide protection with-
out regard to how the complaint is phrased.

3. Not only should public entities be authorized to insure against any
liability, but they also should be authorized to insure against the ex-
pense of defending claims, whether or not liability exists on such
claims.®

3 Insurance may be provided under Section 1044 to cover personal liability “for any
act or omission performed in the line of official duty.”

3 This will codify the holding in Burns v. American Casualty Co., 127 Cal. App.2d4
198, 273 P.24 605 (1954) (county board of supervisors had authority to purchase
insurance to cover all risks for which the county and its employees might be
liable and also to purchase protection against the expense of litigation on claims
against the county where it was protected by sovereign immunity).
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4. Public entities should be expressly authorized to insure either by
purchasing commercial liability insurance or by adopting a program
of self-insurance through the establishment of financial reserves, or by
any combination of the two methods.* Full insurance coverage from a
commercial insurer may be deemed praectically indispensable by many
entities. Others, however, may determine that adequate protection at
the lowest possible cost can be provided through a program of self-
insurance, or a combination of self-insurance plus an excess coverage
policy purchased from a commercial underwriter.

5. Public entities should be authorized to purchase insurance from a
fiscally sound nonadmitted insurer when insurance cannot be obtained
from an admitted insurer. School districts already have this authority.

6. Two or more local public entities should be authorized to provide
insurance for the entities and their officers, agents and employees by
jointly purchasing commercial insurance or by a joint self-insurance
program, or by a combination of these methods.® In some cases, joint
insurance programs might permit economies which could not be at-
tained through individual insurance programs.

7. The recommended legislation should not limit or restrict, nor
should it be limited or restricted by, other statutes authorizing or
requiring public entities to insure against their liability or the liability
of their personnel. The recommended legislation contains a provision
to make this clear. Thus, special statutes which now authorize purchase
of only limited coverage insurance will not be construed to prevent a
public entity from securing full insurance coverage pursuant to the
recommended legislation. Nor will the recommended legislation limit or
restrict existing statutes that require insurance.

8. The Commission does not recommend at this time that all publie
entities be required to provide insurance covering their own liability
or the liability of their officers, agents and employees. The Commission
has not had an opportunity to give this matter sufficient study to be
prepared to make a recommendation concerning it. The Commission
plans to continue its study of the public entity insurance statutes and
may submit a recommendation relating to this matter to a later session
of the Legislature.

9. Various statutes that now authorize the purchase of insurance by
public entities will be superseded by the recommended legislation and
should be repealed.

¢ Sectlon 1045 of the Education Code, which limits authority of school districts to
self-insure, should be retained. As indicated, infra, the Commission has not had
an opportunity to give sufficient study to the insurance problems to determine
whether insurance should be required. Accordingly, the Commission has con-
cluded that, until such study is completed, the existing statutes which require
school districts to insure and limit their authority to self-insure should be
retained.

5 Although this probably would be possible under the Joint Exercise of Powers Act
(Government Code Sections 6500 to 6513), the recommended legislation contains a
specific authorization so that there will be no doubt that this authority will exist.
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The Commission’s recommendation would be effectuated by enact-
ment of the following measure:

An act to add Chapter 5 (commencing with Section 989.1)
to Diwvision 3.5 of Title 1 of the Government Code, and to
add Part 6 (commencing with Section 989) to Division 3.6
of Title 1 of the Government Code as enacted by Senate
Bill No. ___ of the 1963 Regular Session, and to add Sec-
tion 11007.4 to, and to repeal Sections 1231, 1956, 1956.5,
1959 and 53056 of, the Government Code, and to repeal
Section 17003 of the Vehicle Code, and to repeal Sections
29732 and 35757 of the Water Code, relating to insurance
for public entities and public officers, agents and employees.

The people of the State of California do enact as follows:

SectioN 1. Chapter 5 (commencing with Section 989.1) is
added to Division 3.5 of Title 1 of the Government Code, to
read:

CHAPTER 5. INSURANCE

Article 1. Definitions

989.1. Unless the provision or context otherwise requires,
the definitions contained in this article govern the construction
of this chapter.

989.2. ‘‘Employee’’ includes an officer, agent or employee,
but does not include an independent contractor.

989.3. ‘‘Employment’’ includes office, agency or employ-
ment,.

989.4. ‘‘Enactment’’ means a constitutional provision,
statute, charter provision, ordinance or regulation.

989.5. “‘Injury’’ means death, injury to a person, damage
to or loss of property, or any other injury that a person may
suffer to his person, reputation, character, feelings or estate,
of such nature that it would be actionable if inflicted by a
private person.

989.6. ‘‘Local public entity’’ means any public entity ex-
cept a state agency covered by Section 11007.4 of the Govern-
ment Code.

989.7. “‘Public entity’’ includes the State, the Regents of
the University of California, a eounty, city, district, public
authority, public agency, and any other political subdivision or
public corporation in the State.

989.8. ‘‘Regulation’’ means a rule, regulation, order or
standard, having the force of law, adopted by an employee or
agency of the United States or of a public entity pursuant to
authority vested by constitution, statute, charter or ordinance
in such employee or agency to implement, interpret or make
specific the law enforced or administered by the employee or
agency.
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Artiele 2. Insurance for Loecal Public Entities
and Their Personnel

990. Except for a liability which may be insured against
pursuant to Division 4 (commencing with Section 3201) of the
Labor Code, a local public entity may:

(a) Insure itself against all or any part of any liability for
any injury.

(b) Insure any employee of the local public entity against
all or any part of his liability for injury resulting from an
act or omission in the scope of his employment.

{¢) Insure against the expense of defending a claim against
the local public entity or its employee, whether or not liability
exists on such claim.

990.2. A county may insure any officer or attaché of its
superior, municipal and justice courts against all or any part
of his liability for injury resulting from any act or omission
in the scope of his employment, and also may insure against
the expense of defending any claim against such officer or
attaché, whether or not liability exists on such claim.

990.4. The insurance authorized by this chapter may be
provided by:

(a) Self-insurance, which may be, but is not required to be,
funded by appropriations to establish or maintain reserves for
self-insurance purposes.

(b) Insurance in any insurer authorized to transact such
insurance in this State.

(¢) Insurance secured in accordance with Chapter 6 (ecom-
mencing with Section 1760) of Part 2 of Division 1 of the
Insurance Code.

(d) Any combination of insurance authorized by subdivi-
sions (a), (b) and (e).

990.6. The cost of the insurance authorized by this chapter
is a proper charge against the local public entity.

990.8. Two or more local public entities, by a joint powers
agreement made pursuant to Article 1 (commencing with Sec-
tion 6500) of Chapter 5 of Division 7 of Title 1 of the Govern-
ment Code, may provide insurance authorized by this chapter
by any one or more of the methods specified in Section 990.4.

991. Where an enactment, other than this chapter, author-
izes or requires a local public entity to insure against its
liability or the liability of its employees:

(a) The authority provided by this chapter to insure does
not affect such other enactment.

(b) Such other enactment does not limit or restriet the au-
thority to insure under this chapter; but, except to the extent
authorized by Section 1045 of the Education Code, nothing in
this chapter permits a school district to self-insure in any case
where the school distriet is required to insure.
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991.2. Neither the authority provided by this chapter to
insure, nor the exercise of such authority, shall:

(a) Impose any liability upon the local publie entity or its
employee unless such liability otherwise exists.

(b) Impair any defense the local public entity or its em-
ployee otherwise may have.

Sec. 2. Section 11007.4 is added to the Government Code,
to read:

11007.4. (a) As used in this section:

(1) ‘““Employee’’ includes an officer, agent or employee, but
does not include an independent contractor.

(2) ‘“Employment’’ includes office, ageney or employment.

(3) ““‘Injury’’ means death, injury to a person, damage to
or loss of property, or any other injury that a person may
suffer to his person, reputation, character, feelings or estate,
of such a nature that it would be actionable if inflicted by a
private person.

(b) Except for a liability which may be insured against
pursuant to Division 4 (commencing with Section 3201) of
the Labor Code, any state agency may, subject to Section
11007.7 :

(1) Insure itself against all or any part of any liability for
any injury.

(2) Insure any employee of the State against all or any
part of his liability for injury resulting from an act or omis-
sion in the scope of his employment.

(8) Insure against the expense of defending a claim against
the state agency or its employee, whether or not liability
exists on such claim.

(¢) The insurance authorized by this section may be pro-
vided by:

(1) Self-insurance, which may be, but is not required to
be, funded by appropriations to establish or maintain reserves
for self-insurance purposes.

(2) Insurance in any insurer authorized to transact such
insurance in this State.

(3) Insurance secured in accordance with Chapter 6 (com-
mencing with Section 1760) of Part 2 of Division 1 of the
Insurance Code.

(4) Any combination of insurance authorized by para-
graphs (1), (2) and (3).

(d) The authority provided by this section to insure does
not affect any other statute that authorizes or requires any
state ageney to insure against its liability or the liability of
its employees. Except as otherwise provided in Section
11007.7, no other statute limits or restricts the authority to
insure under this section.

(e) Neither the authority provided by this section to in-
sure, nor the exercise of such authority, shall:

(1) Impose any liability on the State or an employee
thereof unless such liability otherwise exists.
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(2) Impair any defense the State or an employee thereof
otherwise may have.

Sec. 3. Section 1231 of the Government Code is repealed.

1231 Iaech eounty eity; distriet; or other peht—te&l sabdi-
wvigion of the State may purchase and maintain in foree and
pay the premivms for malpractice insuranee polieien to proteet
all of its medieal and dental personnel employees against Ha-
bility for any ela-lms or aetiony for malpraectiece that mey be
filed or brought against sueh employees:

Skc. 4. Sectlon 1956 of the Government Code is repealed.

1956: £a)> The State; a county; eity; distriet; or any other
publ-}e ageney or puble eefpefaheﬁ may insure its offiecrs;

s ineluding puble
é%m&m&a&d&&e%&e&&ﬂegeéﬁegligeﬁeeefme}ess-
Bess; and for injuries or damages resulting from false arrest or
{alse imprisonment; cither by self-insuranee; or in any insurer
authorized to transaet sueh insuranee in the State {exeepb in
the ease of sehool distriet governing boards to the extent they
are authorized to plaee insuranee in nonadmitted insurers by
Seetions 1044 and 15802 of the Kdueation Gode) The pre-
mivm for the insuranee is & proper eharze against the Treas-
ury of the State; connty; eity; distriet; publie ageney or publie

eerporation:

by In additien to the definition of public preperty as eon-
tained in Seetion 1961; “public property ineludes any vehiele;
implement or moehinery whether owned by the State; o eounty;
eity; distriet; or any other publie ageney or publie eorperation;
or operated by or under the direetion; autherity er abt the
{er “Officers” ineludes any deputy; assistant; agent of em-
ployee of the State; a ecounty; eity; distriet; or any other publie
ageney or publie corporation seting within the seope of his
office; ageney or employment-

Sec. 5. Section 1956.5 of the Government Code is repealed.
1956-6: A eounty; eity; distriet; or any other public ageney
or public corperation mav insure Hself against any Hebility;
ether than a Hability whieh may be insured againsb pursuand
to Division 4 of the Linbor Code; either by self-insuranee or in
any insurer authorized to ironsaet sueh insuranee in the State:
The premium for such insuranee i3 & proper charge against
sueh county; eity; distriet or other publie ageney or publie
eorporation:

SEc. 6. Sectlon 1959 of the Government Code is repealed.
1959: EKach eounty may insure the offieers and atiaches of

ite superior; munieipal; and justice eourts against any hability;
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ether than o Lability which may be insured against under the
provisions of Division 4 of the Labor Code; for injuries or
damages resulting from their negligence or earelessness during
the eourse of their serviee or employment: The premium for
the insuranee is a proper eharge against the treasury of the

Sec. 7 Section 53056 of the Government Code is repealed.

53066 A leeal ageney may insure agsinst Lability; exeept
ahabﬂﬂywh&ehmaybemmed&gms%p&su&n&%epms&eﬁ4
of the Liabor Code; for injuries or damages resulting from the
d&ﬂgefeﬁs or de%eetwe eondition of pa-bhe property by gelf-
insuranee; op insuranee in an admitted insurer {exeept in the
ease of seheel distriet gever—nmg boards to the extent they are
authorized to place insuranee in nonadmitted insurers by See-
tions 1044 and 15802 of the Edueation Code) The premiwm
for the insuranee is & eharge againgb the loeal

Sec. 8. Seection 17003 of the Vehicle Code is repealed

17003: Any publ—}e ageney mey insure egainst Lebility
under this ehapter in apy insurenece eompany authorized to
fornin; and the premium for the insuranee shall be a& proper
ehafge againgb the general fund of the p&bl-le ageney:

Sec. 9. Section 22732 of the Water Code is repealed

22732: Any distriet may earey and pay for insuranee to
eover any Hability of the distriet; its officers; employees; or any
of them:

Src. 10. Section 35757 of the Water Code is repealed

36767 Any distriet may earry and pay for insuranee to
eover any Hability of the distriet; s officers; employees; or any
of them:

Sec. 11. Part 6 (commencing with Section 989) is added
to Division 3.6 of Title 1 of the Government Code as enacted
by Senate Bill No. ___ of the 1963 Regular Session, to read:

PART 6. INSURANCE

989. As used in this part, ‘‘local public entity’’ means any
public entity except a state ageney covered by Section 11007.4
of the Government Code.

990. Except for a liability which may be insured against
pursuant to Division 4 (commencing with Section 3201) of the
Labor Code, a local public entity may:

(a) Insure itself against all or any part of any liability for
any injury.

(b) Insure any employee of the local public entity against
all or any part of his liability for injury resulting from an
act or omission in the scope of his employment.

(e¢) Insure against the expense of defending a claim against
the local public entity or its employee, whether or not liability
exists on such elaim.

990.2. A county may insure any officer or attaché of its
superior, municipal and justice courts against all or any part
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of his liability for injury resulting from any act or omission
in the scope of his employment, and also may insure against
the expense of defending any claim against such officer or
attaché, whether or not liability exists on such claim.

990.4. The insurance authorized by this part may be pro-
vided by :

(a) Self-insurance, which may be, but is not required to be,
funded by appropriations to establish or maintain reserves for
self-insurance purposes.

(b) Insurance in any insurer authorized to transact such
insurance in this State.

(¢) Insurance secured in accordance with Chapter 6 (com-
mencing with Section 1760) of Part 2 of Division 1 of the
Insurance Code.

(d) Any combination of insnrance authorized by subdivi-
sions (a), (b) and (e).

990.6. The cost of the insurance authorized by this part
is a proper charge against the local public entity.

990.8. Two or more local public entities, by a joint powers
agreement made pursuant to Article 1 (commencing with Sec-
tion 6500) of Chapter 5 of Division 7 of Title 1 of the Govern-
ment Code, may provide insurance authorized by this part
by any one or more of the methods specified in Section 990.4.

991. Where an enactment, other than this part, author-
izes or requires a local public entity to insure against its
liability or the liability of its employees:

(a) The authority provided by this part to insure does
not affect such other enactment.

(b) Such other enactment does not limit or restrict the au-
thority to insure under this part; but, except to the extent au-
thorized by Seection 1045 of the Education Code, nothing in this
part permits a school district to self-insure in any case where
the school distriet is required to insure.

991.2. Neither the authority provided by this part to
insure, nor the exercise of such authority, shall:

(a) Impose any liability upon the local public entity or its
employee unless such liability otherwise exists.

(b) Impair any defense the local public entity or its em-
ployee otherwise may have. )

SEc. 12. The addition of Part 6 to Division 3.6 of Title 1
of the Government Code as enacted by Senate Bill No. ___ of
the 1963 Regular Session by Section 11 of this act, shall be-

come effective only if Senate Bill No. ___ is enacted into law
at the 1963 Regular Session, in which case it shall take effect
at the same time as Senate Bill No. ___, and the addition, by

Section 1 of this act, of Chapter 5 to Division 3.5 of Title 1
of the Government Code, shall be of no foree or effect.



75833 11-62 4M

o

printed in CALIFORNIA STATE PRINTING OFPICE

(1214-1300 blank)



