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RECOMMENDATION

relating to

UNIFORM TRANSFERS TO MINORS ACT

Introduction

The California Law Revision Commission recommends
that California enact the Uniform Transfers to Minors Act.!
This new Uniform Act replaces the Uniform Gifts to Minors
Act?® The Uniform Gifts to Minors Act was enacted in
California in 1959, and there have been many amendments
and additions to the California statute since then.*

The Uniform Act provides a simple and inexpensive
method of making a gift to a minor and administering the
property transferred.” This is the reason that some version
of the Uniform Gifts to Minors Act has been enacted in
every state® But many states, like California, have
substantially revised the Uniform Act.” The new Uniform
Transfers to Minors Act is recommended for enactment by
all the states to eliminate the non-uniformity that now exists
among the states. Uniformity in this area is important to
avoid conflicts of law when the laws of more than one state
may apply to a transaction or series of transactions.®

! This new Uniform Transfers to Minors Act (hereinafter referred to as “UTMA™) was
approved and recommended for enactment in all the states by the National
Conference of Commissioners on Uniform State Laws in July 1983.

% The original version of Uniform Gifts to Minors Act (hereinafter referred to as
“UGMA”"} was adopted by the National Conference of Commissioners on Uniform
State Laws in 1956 and was revised by the Conference in 1965 and 1966. See Prefatory
Note to UTMA.

% 1959 Cal. Stats. ch. 709 (codified, as amended, as Civil Code §§ 1154-1165).

* See 1961 Cal. Stats. ch. 613, 1963 Cal. Stats. ch. 2110, 1965 Cal. Stats. ch. 1616, 1968 Cal.
Stats. ch. 478, 1969 Cal. Stats. ch. 1074, 1970 Cal. Stats. ch. 584, 1972 Cal. Stats. chs. 440,
579, 1979 Cal. Stats. ch. 730, 1980 Cal. Stats. ch. 676, 1982 Cal. Stats. chs. 355, 591.

® See 3 B. Witkin, Summary of California Law Personal Property § 97, at 1694 (8th ed.
1973). The Uniform Act provides a useful alternative to a guardianship or a trust. A
guardianship is expensive and court supervised and may not provide sufficient
discretion in investment practices. A trust.can provide the necessary flexibility but
usually can be created only at considerable expense. Id.

8 See Prefatory Note to UTMA.

' .

8 Id. The Uniform Law Commissioners have designated the Uniform Transfers to Minors
Act as one of four Uniform Acts chosen for targets for enactment in all states in the

(609)



610 TRANSFERS TO MINORS

The essential feature of the existing and new Uniform
Acts is the provision for a “custodian” who manages,
invests, and uses the property for the benefit of the minor,
“giving the equivalent of a guardian or trustee without the
inconvenience and expense of either.” The custodian is
governed by a “prudent man” investment rule,' and the
custodian’s power to use the Property for the minor’s
benefit is practically unlimited." Persons dealing with the
custodian are protected by a provision eliminating any duty
of inquiry.!?

The transfer to the minor is irrevocable and conveys an
indefeasibly vested legal title to the minor, subject to the
custodianship.’® The custodianship terminates under
existing California law when the minor reaches 18 years of
age.' At that time the custodian must deliver the remaining
custodial property to the minor."” If the minor dies before
that time, the custodian must deliver the property to the
minor’s estate.'®

Analysis of Uniform Transfers of Minors Act

The new Uniform Transfers to Minors Act restates and
rearranges the earlier Uniform Gifts to Minors Act to
improve its clarity while also expanding its coverage. The
new Act would make some important substantive changes
in existing California law. These changes are discussed
below."”

1984, 1985, and 1986 state legislative sessions. Uniform Law Commissioners, Uniform
Activities (December 1983). Section 2 of the UTMA is a provision not found in the
existing California statute which “attempts to resolve uncertainties and
conflicts-of-laws questions that have frequently arisen because of the present
non-uniformity of UGMA in the various states and which may continue to arise
during the transition from UGMA to this Act.” Comment to UTMA § 2.

¥ 3 B. Witkin, Summary of California Law Personal Property § 99, at 1695 (8th ed. 1973).
See infra under “Care of Custodial Property,” “Powers of Custodian,” and “Use of
Custodial Property.”

1 See infra under “Care of Custodial Property.”

" See infra under “Use of Custodial Property.”

1% See infra under “Protection of Third Person From Liability.”

B Civil Code § 1157; UTMA § 11(b).

Y See infra under “Age at Which Custodianship Terminates.”

B Civil Code § 1158(d). The comparable provision is UTMA § 20.
18 7

" Less significant and technical changes to existing law are noted in the Comments
following each section of the Commission recommended legislation.
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Types of Property That May be Transferred to Custodian

The new Act allows any kind of property, real or personal,
tangible or intangible, to be the subject of a transfer to a
custodian for the benefit of a minor."® This is consistent with
existing law."

Nomination of Custodian to Receive Property Upon
Occurrence of Future Event

The new Act® permits a custodian for a minor to be
nominated® to receive a distribution in the future under a
will or trust, or as a beneficiary of a power of appointment,
or of contractual rights such as a life or endowment
insurance policy, annuity contract, P.O.D. (pay-on-death)
account, benefit plan, or similar future payment right. The
revocable beneficiary designation takes effect only when
the donor dies, or when a lifetime transfer to the custodian
for the minor beneficiary occurs, such as a distribution
under an inter vivos trust. An unrevoked nomination is
binding on the executor or administrator of the donor’s
estate or the trustee® or on the insurance company or other
obligor who contracts to pay in the future.®

18 See UTMA § 1(6); Prefatory Note to UTMA. See also the Comment to UTMA § 1
(“The definition of ‘custodial property’ has been generalized and expanded to
encompass every conceivable legal or equitable interest in property of any kind,
including real estate and tangible or intangible personal property. The term is
intended, for example, to include joint interests with right of survivorship, beneficial
interests in land trusts, as well as all other intangible interests in property. Contingent
or expectancy interests such as the designation as a beneficiary under insurance
policies or benefit plans become ‘custodial property’ only if the designation is
irrevocable, or when it becomes so, but the Act specifically authorizes the
‘nomination’ of a future custodian as beneficiary of such interests (see SECTION 3).
Proceeds of custodial property, both immediate and remote, are themselves custodial
property, as is the case under UGMA.”).

® The California statute lists various kinds of property that may be custodial property.
The list concludes with the phrase “or any other type of property.” Civil Code
§ 1155(e). See also Civil Code § 1156(a) (6). “Property” is broadly defined in Civil
Code Section 14.

® UTMA § 3.

! The person making the nomination may name contingent or successive future
custodians to serve, in the order named, in the event that the person first nominated
dies, or is unable, declines, or is ineligible to serve. UTMA § 3.

2 gee UTMA § 5(b). If all persons nominated as custodian die before the transfer or are
unable, decline, or are ineligible to serve, the executor or administrator or trustee
must designate the custodian from those eligible to serve as custodian for property
of that kind. UTMA § 5(c).

B See UTMA § 7(b). If all persons nominated as custodian die before the transfer or are
unable, decline, or are ineligible to serve, the transfer may be made to an adult
member of the minor’s family or to a trust company unless the property exceeds a
stated value ($10,000), in which case a guardianship must be established. UTMA
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The existing California statute permits a testator to devise
any kind of property to a custodian subject to the Uniform
Gifts to Minors Act.* The new Act would expand the
existing California authorization to include not only a
testamentary disposition but also any transfer of property
upon the occurrence of a future event. This expanded
authorization would provide a simple and inexpensive
method for handling money or other property belonging to
a minor upon the occurrence of a future event. For
example, a grandparent—instead of naming a minor as the
beneficiary of an insurance policy on the grandparent’s
life—could name the parent of the minor as the custodian
for the benefit of the minor to receive the amount payable
on the policy upon the death of the grandparent. Or a
depositor instead of naming a minor child as a P.O.D. payee
on a deposit account could designate a custodian for the
benefit of the child to receive the money on deposit upon
the death of the depositor. In these types of cases, the
nomination of the custodian to receive the property upon
the occurrence of the future event avoids the need to
establish a guardianship or to seek a court authorization for
some other method for administration of the property
subject to court control.®

Kinds of Transfers that Create Custodianship

The new Act permits a transfer to a custodian for the
benefit of a minor by:

—A lifetime outright gift.*

—A transfer from a trust, estate, or guardianship,
whether or not specifically authorized in the governing
instrument.”

—A transfer from a person indebted to a minor who does
not have a guardian, such as a person against whom the
minor has a tort claim or judgment, a financial institution

§ 7(c) and the Comment thereto. See also UTMA § 1(10) (“Member of the minor’s
family” defined).

¥ Prob. Code §§ 6340-6349 (operative January 1, 1985), continuing the substance of
former Prob. Code §§ 186-186.9.

B See Prob. Code §§ 3410-3413 (court proceeding to obtain order concerning manner of
handling money payable to minor). See also Prob. Code §§ 3600-3612 (court order
prescribing manner of handling money or property paid or delivered pursuant to
compromise or judgment for minor). See discussion in the text infra at notes 46-51.

® UTMA § 4.

¥ UTMA §§ 5, 6.
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holding a deposit, or an insurance company that issued a
policy payable on death to a minor.?

The detalil of the provisions and the extent to which they
would expand existing California law is discussed below.

Traditional lifetime gift. The only kind of transfer
authorized by the Uniform Gifts to Minors Act is the
traditional lifetime gift® The California statute also
authorizes the traditional lifetime gift® The new Act
recognizes an outright lifetime gift and adds a provision
that makes clear that a transfer to a custodian for the

benefit of a minor may be made by an irrevocable exercise
of a power of appointment.* This addition would be a useful
clarification of California law.

Transfer authorized in a will or trust. The new Act
permits a transfer to a custodian for the benefit of a minor
as authorized in a will or trust.* This is consistent with the
existing provisions that permit a testator to devise any type
of property to be held by a custodian subject to the
California Uniform Gifts to Minors Act.® California has no
provisions concerning transfers to a custodian as authorized
in a trust instrument, so this provision of the new Act would
clarify and possibly expand existing law.*

B UTMA § 7.
® See Comment to UTMA § 4.

% Civil Code § 1156. Like the UGMA, the California statute authorizes a transfer only by
an “adult.” Civil Code § 1156(a). See also Civil Code § 1155(a) (an “adult” is a
person who has attained the age of 18 years). The new Act does not require that a
transferor be an “adult.” “If permitted under other law . . . relating to emancipation
or competence to make a will, gift, or other transfer, a minor may make an effective
transfer of property to a custodian for his benefit or for the benefit of another minor.”
Comment to UTMA § 1. Section 63 of the Civil Code permits an emancipated minor
to make a will, gift, or other transfer. Elimination of the requirement that the
transferor be an adult would make clear that an emancipated minor can make a
transfer to a custodian for the benefit of the minor or another minor and would be
consistent with Section 63 of the Civil Code.

3 UTMA § 4. The exercise of the power of appointment would be subject to any
limitations imposed by the creating instrument. Civil Code §§ 1387.1-1387.3. See also
Civil Code § 63(b) (8) (exercise of power of appointment by emancipated minor).

® UTMA § 5. This provision “is based on nonuniform provisions adopted by Connecticut,
Illinois, Wisconsin and other states to validate distributions from trusts and estates to
a custodian for a minor beneficiary, when the use of a custodian is expressly
authorized by the governing instrument.” Comment to UTMA § 5.

% Prob. Code §§ 6340-6349 (operative January 1, 1985), continuing the substance of
former Prob. Code §§ 186-186.9. ““A testator may devise securities, money, life or
endowment policies, annuity contracts, real estate, tangible personal property, or any
other type of property” to be held subject to the California Uniform Gifts to Minors
Act. Prob. Code § 6340, continuing the substance of former Prob. Code § 186.

4 Although there is no express statutory authority in California for a transfer by a trustee
te a custodian subject to the Uniferm Gifts to Minors Act where autherized by the
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Other transfer by fiduciary. The new Act permits an
executor or administrator of an estate or a trustee to
transfer property to a custodian for the benefit of a minor
in the absence of a will or under a will or trust that does not
contain an authorization to do s0.® The new Act also
permits the guardian of the estate of a minor to transfer
estate property to a custodian for the benefit of the minor.%
These transfers of trust or estate property are permitted
only where the fiduciary making the transfer determines in
good faith and in a fiduciary capacity that the custodianship
will be in the best interests of the minor.”” A transfer may
not be made if prohibited by, or inconsistent with, the
terms of any governing instrument.®

Where the value of the property to be transferred from
the trust or estate does not exceed a stated amount
($10,000), the new Act permits the transfer to be made
without prior court approval® California has a more
restrictive authorization. Money or other property can be
paid or delivered without prior court approval only to a
parent and only where the total estate of the minor does not
exceed $5,000 in value.® The more liberal authorization of
the new Act would be a desirable addition to California law.
Relaxing the restriction on the person who can receive the
property and increasing the amount from $5,000 to $10,000

trust instrument, the court has statutory authority to terminate a trust and to order
that the trust assets “be distributed to the beneficiaries in a manner which conforms
as nearly as possible to the intention” of the testator or trustor where the fair market
value of the principal of the trust becomes so low, in relation to the costs of
administration thereof, that the continuance of the trust pursuant to its existing terms
will defeat or substantially impair the accomplishment of the purposes of the trust.
Civil Code § 2279.1; Prob. Code § 1120.6. See also supra under “Nomination of
Custodian to Receive Property Upon Occurrence of Future Event.”

% UTMA § 6(a). See the text supra at notes 32-34, for a discussion of the provision
applicable where the will or trust authorizes a transfer to a custodian for the benefit
of the minor.

¥ UTMA § 6(b).
¥ UTMA § 6(c) and Comment thereto.

% UTMA § 6(c). “Inconsistent terms would include, for example, a spendthrift clause in
a governing trust, provisions terminating a governing trust for the minor’s benefit
at a time other than the time of the minor’s age of majority, and provisions for
mandatory distributions of income or principal at specific times or periodic intervals.
Provisions for other outright distributions or bequests would not be inconsistent with
the creation of a custodianship under this section.” Comment to UTMA § 6.

® See UTMA § 6(c).

# Prob. Code §§ 3400-3402. This authorization applies only where the total estate of the
minor, including the money or other property to be paid or delivered to the parent,
does not exceed $5,000 in value. Prob. Code § 3401 (c) (1). Excluded in determining
the value of the total estate of the minor for this purpose are (1) custodial property
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would avoid the expense of a court proceeding and court
supervision where the fiduciary determines that the
transfer is in the best interests of the minor and the amount
involved is so little that the expense is not justified.
Where the amount of the property to be transferred from
the trust or estate has a value of more than $10,000, the new
Act permits the transfer to be made only with court
approval. Again, existing California law is more restrictive.
Except as indicated above, there is no provision under
existing law for avoiding the establishment of a
guardianship where the property payable to the minor
from the trust or estate is other than money. Where the
property is money, the court has several options under
existing California law.# The court may order that money
be paid to the guardian of the estate of the minor and may
order that a guardianship be established if necessary. The
court may order that the money be deposited in an account
with a financial institution or in a single-payment deferred
annuity, subject to withdrawal only wupon court
authorization. If the amount does not exceed $20,000, the
court may order that the money be held on such other
conditions as the court determines are in the best interests
of the minor.”? The enactment of the new Act in California
would give the court the additional option to order that
‘money or other property be paid or delivered from the

under the California Uniform Gifts to Minors Act, (2) money deposited in an account
in a financial institution subject to withdrawal only upon court authorization, and (3)
money or other property held on conditions determined by a court. See Prob. Code
§ 3400(b). The parent to whom the money or property is paid or delivered must be
one who is entitled to custody of the minor. Prob. Code § 3401. The property is held
in trust for the minor until the minor reaches majority. Prob. Code § 3401. Where
the property is being transferred by a guardian of the minor’s estate, all of the money
and other property of the guardianship estate may be transferred to the parent. Prob.
Code § 3401 (b). As to a transfer by a trustee, see note 34 supra.

4 Prob. Code §§ 3410-3413. A petition requesting a court order for disposition of the
money may be filed by a parent of the niinor entitled to custody of the minor, the
guardian of the estate of the minor, or the person holding the money belonging to
the minor. Prob. Code § 3411. The court may order one or more of the options
described in the text. Prob. Code §§ 3412, 3413. If the minor has a guardian of the
estate and the sole asset of the estate is money, the court may order that the
guardianship be terminated and may make an order as described in the text. Prob.
Code § 3412. As to a transfer by a trustee, see note 34 supra.

“ Prob. Code §§ 3412, 3413. In applying the dollar limit stated in the text, the following
are excluded: (1) money or property which is or will be held as custodial property
under the California Uniform Gifts to Minors Act, (2) money deposited in an account
with a financial institution subject to withdrawal only upon court authorization, and
(3) money or other property held on other conditions determined by the court. See
Prob. Code § 3410.
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trust or estate to a custodian for the benefit of the minor if
the fiduciary making the transfer considers the transfer to
be in the best interest of the minor, the transfer is not
prohibited by or inconsistent with the terms of any
governing instrument, and the court approves the transfer.
The exercise of this new authority offers several advantages
over existing law. First, it avoids the expense of establishing
and administering a guardianship of the estate where the
minor’s property is other than money. Second, it allows
more discretion in the investment of the minor’s property
where the amount exceeds $20,000 than is presently
provided by the court’s limited authority to order
investment in a court-controlled account with a financial
institution.

Transfer by obligor. The new Act makes two exceptions
to its general requirement that a guardianship must be
established to receive property belonging to a minor that is
to be transferred from a source other than an estate or trust:

(1) The property must be transferred to a custodian if
one has been nominated to receive distribution in the
future of a contractual right (such as a life insurance policy,
annuity contract, P.O.D. account, or similar payment
right). This exception is discussed above.®

(2) Where no custodian has been nominated and the
property does not exceed a stated value ($10,000), a person
who holds property of or owes a liquidated debt to a minor
not having a guardian has the choice either (i) to require
the appointment of a guardian to receive the property or
(ii) to transfer the property to an adult member of the
minor’s family or a trust company as custodian for the
benefit of the minor.*

The second exception listed above is designed to permit
a custodianship to be established as a substitute for a
guardianship to receive relatively small payments by an
obligor owing a liquidated amount, such as a tort judgment
debtor of a minor, a financial institution holding a joint or
P.O.D. account of which a minor is a surviving payee, or an

¥ See supra under “Nomination of Custodian to Receive Property Upon Occurrence of
Future Event.”

#“ UTMA § 7(c) and Comment thereto.
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insurance company holding life insurance benefits payable
to a minor beneficiary.®

Existing law avoids the need for a court proceeding only
where the total estate of the minor does not exceed $5,000
in value and only where the transfer is to a parent having
custody of the minor.* The enactment of the new Act
would broaden this authority to increase the amount to
$10,000 and to permit transfer not only to the parent having
custody of the minor but also to a trust company or an adult
member of the minor’s family (parent, stepparent, spouse,
grandparent, brother, sister, uncle, or aunt).*” The broader
authorization of the new Act will provide a useful means of
avoiding the expense of a court proceeding in cases where
the person holding the property or owing the money is
willing to transfer it to a custodian for the benefit of the
minor and the amount involved is too small to justify the
expense of court supervision.

Where the value of the property of the minor exceeds
$5,000 in value, existing law requires the establishment of a
guardianship unless the court otherwise orders pursuant to
two special statutory procedures. One of these procedures
applies if the property belonging to the minor is money
The other applies where the court approves a compromise
or enters a judgment providing for the payment or dehvery
of money or other property for the benefit of a minor.*
Under these two special procedures, the court is given
authority to select one or more of the methods of disposition
specified in the statute and to order that the money or other
property be disposed of in the manner selected.® Neither
“E;Comment to UTMA § 7. To encourage the obligor to establish a custodianship, the

new Act contains a provision that discharges the transferor from further

responsibility for custodial property delivered to and receipted for by the custodian.
UTMA § 8. See also UTMA § 16 (exemption of third person from liability).

% See note 40 supra.

 UTMA § 7(c). See also UTMA § 1(10) (' Member of the minor’s family” defined).

“ Prob. Code §§ 3410-3413.

*# Prob. Code §§ 3600-3612.

® In addition to transfer to a guardian of the estate already appointed, the alternatives
specified are: (1) to order that a guardian of the estate be appointed and that the
property be transferred to the guardian (Prob. Code §§ 3413, 3602(b), 3611(a)), (2)
to order that money be deposited in a court-controlled account with a financial
institution or invested in a single-premium deferred annuity, subject to withdrawal
only upon court authorization (Prob. Code §§ 3413(a), 3611(b)), (3) if the value of
the property does not exceed $20,000, to order that the property be held on such
other conditions as the court determines to be in the best interest of the minor (Prob.
Code §§ 3413(b), 3611(c)), (4) if the value of the property does not exceed $5,000,
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of the special procedures specifically authorizes the court to
order that the money or other property be paid or
delivered to a custodian for the benefit of the minor. The
provisions governing the special procedures should be
revised to give the court this additional authority. Giving
the court this additional authority would be consistent with
the authority given the court by the new Act where the
transfer is from an estate or trust.

Manner of Creating Custodial Property and Effecting
Transfer

The new Act® provides more detailed rules than existing
California law® concerning the manner of creating
custodial property and effecting the transfer. Significant
changes the new rules would make in existing California
law are summarized below.

Security in registered form. A security in registered
form may be transferred to a custodianship under existing
California law by registering it in the name of custodian as
custodian.*® The new Act permits a custodianship to be
created in this manner but also permits a transfer of
securities in registered form to be made to a custodian
without the need to register the transfer in the name of the
custodian® The new alternative transfer method is
provided so that transfers may be accomplished more
expeditiously and so that securities may be held by
custodians in street name.*

Real property. The new Act provides that custodial
property is created and a transfer is made when an interest
in real property is recorded in the name of the custodian as
custodian.” Existing law permits a transfer to be made “by

to order that it be paid or delivered to a parent having custody of the minor to be
held in trust until the minor reaches the age of majority (Prob. Code §§ 3413(c),
3611(d)).

51 See supra under “Other Transfer by Fiduciary.”

%2 UTMA § 9.

3 Civil Code § 1156.

% Civil Code § 1156(a) (1).

% UTMA § 9(a) (1) (ii) (“Custodial property is created and a transfer is made
whenever . . . a certificated security in registered form is . .. delivered . .. together
with any necessary endorsement to an adult other than the transferor or to a trust
company as custodian, accompanied by an instrument [transferring the interest].”).

% See the Comment to UTMA § 9.

5 UTMA § 9(a) (5).
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executing and delivering in the appropriate manner a deed,
assignment, or similar instrument” to the custodian.® The
recording requirement of the new Act is a desirable
requirement to promote accurate land records and should
be adopted in California.

Property subject to registration of ownership with state or
federal agency. The new Act includes a provision
governing the transfer of tangible personal property—such
as automobiles and aircraft—subject to registration of
ownership with a state or federal agency.® Either
registration of the transfer in the name of the custodian or
delivery of the endorsed certificate in registerable form
makes the transfer effective.® California has no comparable
provision and it is unclear exactly how such a transfer must
be accomplished.®

Present assignment of future payment rights; property
transferred by exercise of power of appointment. The new
Act includes a provision that covers the irrevocable exercise
of a power of appointment and the irrevocable present
assignment of future payment rights, such as royalties,
interest and principal payments under a promissory note,
or beneficial interests under life or endowment or annuity
insurance contracts or benefit plans.® The transfer is
effective upon delivery of written notification to the payor,
issuer, or other obligor that the right is transferred to the
custodian.® The new Act also includes a provision for
making a revocable nomination of a future custodian as the
beneficiary of a power of appointment of such payment
rights.* The existing statute has no comparable provisions.

Transferor as custodian. The existing statute does not
reflect any consistent rule as to when a transferor may
create a custodianship by naming himself or herself as

¥ Civil Code § 1156(a) (5).

® UTMA § 9(a) (6).

® See Comment to UTMA § 9.

1 See Civil Code § 1156(a) (6) (transfer of interest in property where manner of transfer
of that kind of property is not otherwise specifically provided).

@ UTMA § 9(a) (4) and Comment thereto.

® See UTMA § 9(a) (4). “The payor, issuer, or obligor may require additional formalities
such as completion of a specific assignment form and an endorsement, but the
transfer is effective upon delivery of the notification.” Comment to UTMA § 9.

% See supra under “Nomination of Custodian to Receive Property Upon Occurrence of
Future Event.”
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custodian.® The rule under the new Act is that a transferor
may create a custodianship by naming himself or herself as
custodian except where a transfer of possession and control
to a third party is necessary to establish donative intent and
consummation of the transfer.® The new Act requires that
the custodian be a person other than the transferor unless
the transfer is reflected in the public records” or notice of
transfer is given to an appropriate third person.® Unlike the

® Prior to the 1982 revision of Civil Code Section 1156 to expand the kinds of property
that can be transferred to a custodianship, the section was consistent with the
concept that an irrevocable gift requires “an actual or symbolic delivery, such as to
relinquish all control by the donor.” 3 B. Witkin, Summary of California Law Personal
Property § 84, at 1685 (8th ed. 1973). See generally id. §§ 84-91, at 1685-89. Thus, the
section permitted the donor to be the custodian of a security in registered form if
the security is registered in the name of the donor as custodian but not if the security
is not in registered form. Cf Jean v. Jean, 207 Cal. 115, 277 P. 313 (1929) (valid gift
made where donors (parents) had shares of stock transferred on corporation books
to the names of the donees (children) and delivered the certificates to one of the
sons, to hold them during the lives of the parents, and then to deliver them to the
other children). The section also permitted the donor to be the custodian if money
was deposited in an account held in the name of the donor as custodian for the minor.
And if the subject of the gift was a life or endowment insurance policy or an annuity
contract, the donor was permitted to be the custodian if the policy or contract was
“assigned” to the donor as custodian for the minor. It is unclear whether such a policy
or contract can be “assigned” without delivery to a third person or notification of the
obligor on the policy or contract. But under general gift principles, it would appear
that one or the other is necessary to make an effective gift and this is the position
taken by the new Act. See UTMA § 9(a) (3) (policy or contract must either be
registered with issuer in name of transferor or third person as custodian or assigned
in a writing delivered to a third person as custodian). The 1982 revision of Civil Code
Section 1156 departs from the well-established requirements for an effective gift of
personal property and permits the donor to serve as custodian for real estate without
the need to make the transfer a matter of record and to serve as custodian of other
kinds of property not previously covered by the section by merely executing and
retaining an instrument of transfer.

% UTMA § 9. See Comment to UTMA § 9 (“despite the fact that this . .. Act permits it
in the case of registered securities, money, life insurance, real estate, and personal
property subject to titling laws, it is generally still inadvisable for a donor to appoint
himself custodian or for a parent of the minor to serve as custodian.”).

¢ The transferor of an interest in real property may serve as custodian since the transfer
must be recorded to be effective. See UTMA § 9(a) (5). The transferor may serve as
custodian if a certificate of title issued by a department or agency of a state or of the
United States which evidences title to tangible personal property is issued in the
name of the transferor as custodian for the minor. UTMA § 9(6) (i).

% A transferor may serve as custodian of any of the following:

(1) A security registered in the name of the transferor as custodian. UTMA
§ 9(a) (1) (i).

(2) Money paid or delivered to a broker or financial institution for credit to an
account in the name of the transferor as custodian. UTMA § 9(a) (2).

(3) Ownership of a life or endowment insurance policy or annuity contract
registered with the issuer in the name of the transferor as custodian. UTMA
§ 9(a) (3) (i).

(4) A right transferred by an irrevocable exercise of a power of appointment or
a transfer of an irrevocable present right to future payment if written notification
is delivered to the payor, issuer, or other obligor that the right is transferred to the
transferor as custodian. UTMA § 9(a) (4).
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literal language of existing law,”® the new Act does not
permit a transferor to keep the property and purport to
make an irrevocable transfer by executing and retaining an
instrument transferring the property to himself or herself
as custodian.” The substitution of the new rule for the
inconsistent California provisions would eliminate
uncertainty” and would be consistent with existing law
concerning gifts of personal property generally.”

Guardian of the minor as custodian. The existing statute
permits a transfer to a “‘guardian of the minor” as custodian
for the minor.™ This provision was added in 1982, perhaps
to make clear that a person serving as the guardian of a
minor could also serve as a custodian for the benefit of the
minor under the California Uniform Gifts to Minors Act.™
The uncertainty created by the addition of language
permitting a transfer to a guardian of the minor as
custodian is that it is unclear whether the property
transferred to the guardian becomes a part of the
guardianship estate and becomes subject to the statutory
provisions applicable to the guardianship estate.”® This
matter should be clarified by substituting a provision that
a (1) person serving as guardian of the minor may also serve
as a custodian under the new Act but in this case the

% “If the subject of the gift is an interest in real estate, [the donor may make a gift] by
executing and delivering in the appropriate manner a deed, assignment, or similar
instrument to the donor” as custodian for the minor. Civil Code § 1136(a) (5). “If the
subject of the gift is an interest in any [other property of a kind not previously
covered by the section, the donor may make a gift] by causing the ownership of the
property to be transferred by any written document to the donor” as custodian for
the minor. Civil Code § 1156(a) (6).

™ See UTMA § 9.

™ It would clarify the uncertainty whether the assignment of a life or endowment
insurance policy or an annuity contract to the donor as custodian must be a matter
of record with the obligor on the policy or contract and the uncertainty whether gifts
of other types of property to the donor as custodian are effective even though the
gift would not be effective under the traditional rules governing gifts. See note 65
supra.

™ See note 65 supra.

™ 1982 Cal. Stats. ch. 591, § 2.

™ It may have been thought that a guardian could not serve as a custodian because of
the provision that “no guardian of the minor has any right, power, duty or authority
with respect to the custodial property except as provided in this article.” Civil Code
§ 1157(a). But see 3 B. Witkin Summary of California Law Personal Property § 101,
at 1696 (8th ed. 1973) (“while the property is held by the custodian, the minor’s
guardian has no rights, duties or authority with respect thereto (unless the guardian
is the custodian)”).

" E.g., Prob. Code §§ 2400-2644.
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custodial property does not become a part of the
guardianship estate and (2) property may be transferred
from a guardianship estate to the person who serves as
guardian to be held by that person as custodian under the
California Uniform Transfers to Minors Act.”

Acceptance by custodian. The new Act includes a form
of transfer document™ that contains an acceptance that,
with some exceptions,” must be executed by the custodian
to make the disposition effective. Existing law requires an
acceptance executed by the person designated as custodian

in the case of a gift of a security not in registered form® but
no comparable requirement was included in the provision
added in 1982 to cover the transfer of property not
otherwise covered by a specific provision® An
acceptance—making clear that the custodian has accepted
the property as custodial property—is useful since the
custodian becomes responsible for the management and
control of the property.® This has become more significant
now that the kinds of property that can be included as
custodial property is unlimited.

Age requirement for custodian. The new Act increases
the age requirement for an individual custodian from 18

™ Under some circumstances, the recommended legislation permits property to be
transferred from a guardianship estate to a custodianship. E.g., Prob. Code § 3412 (as
proposed to be amended in recommended legislation), permitting a court to
terminate a guardianship estate consisting solely of money and giving the court a
choice of several methods of disposing of the guardianship estate, including transfer
to a custodian for the minor under the California Uniform Transfers to Minors Act.
™ UTMA § 9(b). See also the Comment to UTMA § 9.

™ The acceptance is not required in the following cases:

(1) Where a security is registered in the name of the custodian. See UTMA
§ 9(a) (1) (i).

(2) Where money is paid or delivered for credit to an account in the name of
the custodian. See UTMA § 9(a) (2).

(3) Where the property transferred is ownership of a life or endowment
insurance or annuity contract or property covered by an irrevocable exercise of a
power of appointment or an irrevocable present right to future payment under a
contract. See UTMA § 9(a) (3), (4).

(4) Where the property is an interest in real property. See UTMA § 9(a) (5).

(5) Where a certificate of title is issued in the name of the custodian by a state
or federal agency which evidences title to tangible personal property. See UTMA
§ 9(a) (6).

® Civil Code § 1156(a) (2).

8 Civil Code § 1156(a) (6).

® See UTMA § 12. See also 3 B. Witkin, Summary of California Law Personal Property
§ 91, at 1689 (8th ed. 1973) (“acceptance is a requisite of a valid gift.... In most
cases the rule works no injustice, for it is qualified by the proviso that acceptance of
abeneficial gift is presumed.”). See also infra under *“Disclaimer, Resignation, Death,
or Removal of Custodian; Designation of Successor Custodian.”
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years to 21 years.® This increase does not apply where the
transferor is to be the custodian; under the new Act a
transferor may be a custodian without regard to age so long
as the transferor has the capacity to make the transfer.* The
increase in age from 18 to 21 apparently is intended to
assure that the custodian will be more likely to have the
maturity and judgment to perform the duties of the
custodian in view of the expansion of the scope of the new
Act to include all types of property.

Care of Custodial Property

The new Act restates and provides a somewhat stricter
standard of care rule for the custodian. The new rule is cast
in terms of a prudent person “dealmg with property of
another”® rather than one “who is seeking a reasonable
income and the preservation of his capital” as under the
Uniform Gifts to Minors Act and existing California law.%
The new rule also adds a slightly higher standard for
professional fiduciaries.” The new rule parallels a provision
of the Uniform Probate Code, and this will permit use of the
existing and growing body of law interpreting the Uniform
Probate Code standard.® The new Act does not include the
provision of existing law® that a “custodian not
compensated for his services is not liable for losses to the
custodial property unless they result from his bad faith,
intentional wrong-doing or gross negligence or from his

® UTMA § 1(1) (“adult” means “an individual who has attained the age of 21 years”);
UTMA § 9 (transfer to “an adult other than the transferor” authorized). Compare
Civil Code §§ 1155(a) (“adult” means “a person who has attained the age of 18
years”), 1156 (transfer to “‘adult person™).

% See Comment to UTMA § 1 (“Nothing in this Act requires that a transferor be an
‘adult.” If permitted under other law of the enacting state relating to emancipation
or competence to make a will, gift, or other transfer, a minor may make an effective
transfer of property to a custodian for his benefit or for the benefit of another
minor.”). See also note 30 supra.

® UTMA § 12(b).

® Civil Code § 1158(e). See Comment to UTMA § 12.

5 UTMA § 12(b) (“If a custodian has a special skill or expertise or is named custodian
on the basis of representations of a special skill or expertise, the custodian shall use
that skill or expertise.”). Under existing law, in determining what constitutes
ordinary care and diligence, a professional fiduciary (such as a trust company) will
be held to a greater standard of care based on its presumed expertise than a lay
fiduciary. Cf. Estate of Beach, 15 Cal.3d 623, 542 P.2d 994, 125 Cal. Rptr. 570 (1975)
(executor). See also Legislative Committee Comment to Prob. Code § 2401
(guardian or conservator).

# Uniform Probate Code § 7-302.

® Civil Code § 1159(e).
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failure to maintain the standard of prudence in investing
the custodial property provided in this [Act].” This
provision should be continued in the new California
Uniform Transfers to Minors Act. The protection the
provision gives to the noncompensated custodian reflects
what is most likely to be the desire of most donors.® Since
the donor who makes a transfer under the Uniform Act
accepts the provisions of the Act, the inclusion of the
California immunity provisions avoid the need to use a trust
to accomplish what the donor’s desire to provide a lesser
standard of liability for the noncompensated custodian.

Existing law permits a custodian to retain any secuntgl
received without the obligation to diversify investment.
The new Act extends that rule to any property received.®

The new Act expands the duties of the custodian to
include the duty to take control and appropriately register
or record custodial property in the name of the custodian
as custodian.®

In order to eliminate any uncertainty, the new Act grants
specific authority to invest custodial property in life
insurance (1) on the minor’s life if the minor’s estate is the
sole beneficiary of the policy or (2) on the life of another
person in whom the minor has an insurable interest if the
minor, the minor’s estate, or the custodian in the custodial
capacity is made beneficiary of the policy.*

The new Act adds the requirement that income tax
information be maintained and made available for
preparation of the minor’s tax returns.®

The new Act adds a provision requiring that custodial
property consmtmg of an undivided interest be held as
tenant in common.* This provision is des1gned to permit
the custodian to invest custodial property in common trust
funds, mutual funds, or in a proportional interest in a

% “Many lawyers believe that a family member or friend acting as a trustee without
compensation should not be liable for his misconduct or alleged misconduct.”
Drafting California Revocable Inter Vivos Trusts § 6.84, at 245 (Cal. Cont. Ed. Bar
1972).

! Civil Code § 1158(e).

% UTMA § 12(b).

% UTMA § 12(a).

¥ UTMA § 12(c). Compare Civil Code § 1158(j) (life or endowment insurance policy
or annuity contract that is subject of gift to custodian), which would be superseded
by the new UTMA provision.

® UTMA § 12(e).

% UTMA § 12(d).
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“jumbo” certificate of deposit.” The new Act does not
permit investment in property held in joint tenancy with a
right of survivorship, but it does not preclude a transfer of
such an interest to a custodian, and the custodian is
authorized to retain a joint tenancy interest so received.®

Powers of Custodian

The new Act would replace the specific list of custodian’s
powers in existing law” with a provision that grants the
custodian the very broad and general Jpowers of an
unmarried adult owner of the property.'” This general
provision is subject to the prudent person rule and to the
duty to segregate custodial property and the record
keeping requirements specified in the new Act.” The
Uniform Commissioners determined not to try to expand
the list of the custodian’s powers to try to deal with all forms
of property covered by the new Act and to specify all
powers that might be appropriate for each kind of
property.'® The approach of the new Act “permits the Act
to be self-contained and more readily understandable by
volunteer, non-professional fiduciaries, who most often
serve as custodians. It is intended that the authority granted
includes the powers most often suggested for custodians,
such as the power to borrow, whether at interest or interest
free, the power to invest in common trust funds, and the
power to enter contracts that extend beyond the
termination of the custodianship.”'® The approach of the
new Act is superior to the California approach which by
listing specific powers may impliedly exclude others.

Use of Custodial Property

The new Act makes two significant changes in the
provision of existing law concerning the use of custodial

property:

" See Comment to UTMA § 12.

% Id

% Civil Code § 1158(f).

10 UTMA § 13(a) (custodian “has all the rights, powers, and authority over custodial
property that unmarried adult owners have over their own property”).

1 UTMA § 13(b).

12 Comment to UTMA § 13.

18 1d,
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(1) The standard for expenditure of custodial property is
revised to permit custodial property to be used “for the use
and benefit of the minor.”'™ This replaces the existing
standard that permits the property to be used “for the
support, maintenance, education, and benefit of the
minor.”'® The change is intended to avoid the implication
that the custodial property can be used only for the
required support of the minor."®

(2) The new Act adds a provision that a delivery,
payment, or expenditure for the use and benefit of the
minor is in addition to, not in substitution for, and does not
affect any obligation of a person to support the minor.'”
This provision is designed to avoid the attribution of
custodial property income to the person obligated to
support the minor.'® '

The new Act does not contain any provision comparable
to Section 1158.5 of the Civil Code. This section permits a
donor who is also a custodian to elect to eliminate the
authority of the custodian to distribute property for the
support, maintenance, education, and benefit of the minor
except pursuant to a court order. The section was added to
the California statute in an effort to solve tax problems that
may arise when a donor makes a gift to a minor under the
Act and designates himself or herself as custodian.'®
Although it is uncertain whether the section accomplished
its purpose,'® continuance of the section in the new
California Uniform Transfers to Minors Act would be
desirable.

Compensation of Custodian

The new Act gives a nondonor custodian a
noncumulative election during each calendar year to

™ UTMA § 14.

1% Civil Code § 1158(b). See also Civil Code § 1158(c).

1% Comment to UTMA § 14. The “use and benefit” standard “is intended to include
payment of the minor’s legally enforceable obligations such as tax or child support
obligations or tort claims. Custodial property could be reached by levy of a judgment
creditor in any event, so there is no reason not to permit custodian or court-ordered
expenditures for enforceable claims.” Comment to UTMA § 14.

7 UTMA § 14(c).

18 See Comment to UTMA § 14.

1% For a discussion of the section, see Review of Selected 1965 Code Legislation 52-53
(Cal. Cont. Ed. Bar 1965). See also Comments to UTMA §§ 9, 13, 14.

10 The Commission is not aware of any court or administrative ruling concerning the
section.
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charge reasonable compensation for services performed
during that year.!! Existing law'? does not include this
requirement that the custodian’s election to charge
compensation must be exercised at least annually or it
lapses and may not be exercised later."® The provision “is
intended to avoid imputed income to the custodian who
waives compensation, and also to avoid the accumulation of
a large unanticipated claim for comlg)ensation exercisable at
termination of the custodianship.”

The new Act omits as surplusage the standards contained
in the existing statute (which are the same as an optional
provision of the Uniform Gifts to Minors Act)!® for
determining “reasonable compensation” which includes,
“in the order stated,” a direction by the donor, statutes
governing compensation of custodians or guardians, or a
court order."¢

Protection of Third Person from Liability

The new Act' would continue the substance of the
existing provisions'® that protect a third person from
liability where the third person in good faith acts on the
instructions of or otherwise deals with a person purporting
to make a transfer or purporting to act in the capacity of a
custodian. '

Liability to Third Persons

The new Act contains a comprehensive section providing