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NOTE

This report includes an explanatory Comment to each section
of the recommended legidlation. The Comments are written as
if the legidation were aready operative, since their primary
purpose is to explain the law as it will exist to those who will
have occasion to use it after it is operative.

Cite this report as Judicial Review of Agency Action, 27 Cal. L.
Revision Comm’' n Reports 1 (1997).
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JUDICIAL REVIEW OF AGENCY ACTION

BACKGROUND

This recommendation on judicial review of agency action is
the second major part of the Commission’s continuing study
of administrative law.1 The first part, governing administra-
tive adjudication by state agencies, was enacted in 1995.2 The
next part of the study will cover administrative rulemaking.

This recommendation proposes that California’ s antiquated
provisions for judicial review of agency action by administra-
tive mandamus be replaced with a single, straightforward
statute for judicial review of al forms of state action and most
forms of non-legidlative local agency action.3 The goal is to
allow litigants and courts to resolve swiftly the substantive
Issues in dispute, rather than to waste resources disputing tan-
gential procedural issues.

1. The Commission retained Professor Michael Asimow of UCLA Law
School to serve as a consultant and prepare background studies. Professor
Asimow prepared three studies on judicial review of agency action for the
Commission, which are included in this report: (1) Asimow, Judicial Review of
Administrative Decision: Sanding and Timing (Sept. 1992), printed infra, 27
Cal. L. Revision Comm'’ n Reports 229 (1997); (2) Asimow, The Scope of Judi-
cial Review of Decisions of California Administrative Agencies, 42 UCLA L.
Rev. 1157 (1995), reprinted infra, 27 Cal. L. Revision Comm’n Reports 309
(1997); and (3) Asimow, A Modern Judicial Review Statute to Replace Adminis-
trative Mandamus (Nov. 1993), printed infra, 27 Ca. L. Revision Comm’n
Reports 403 (1997).

2. 1995 Cal. Stat. ch. 938. See Administrative Adjudication by State Agen-
cies, 25 Cal. L. Revision Comm’ n Reports 55 (1995).

3. The proposed law does not apply to judicia review of an ordinance or
regulation enacted by a county board of supervisors or city council, whether leg-
islative, executive, or administrative in nature.
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REPLACING MANDAMUS AND OTHER
FORMS OF JUDICIAL REVIEW

Under existing law, on-the-record adjudicatory decisions of
state and local government are reviewed by superior courts
under the administrative mandamus provisions of Code of
Civil Procedure Section 1094.5.4 Regulations adopted by state
agencies are reviewed by superior courts in actions for
declaratory judgment.> Various other agency actions are
reviewed by traditional mandamus under Code of Civil Pro-
cedure Section 10856 or by declaratory judgment.” Many
statutes set forth special review procedures for particular
agencies.8

There are many problems with this patchwork scheme.
First, it is often unclear whether judicia review should be
sought by administrative mandamus, traditional mandamus,

4. Asimow, A Modern Judicial Review Satute to Replace Administrative
Mandamus, 27 Cal. L. Revision Comm’n Reports 403 (1997); see also Code
Civ. Proc. 8§ 1094.6(a) (local agency).

5. Gov't Code § 11350(a); Code Civ. Proc. § 1060.

6. See, eg., Vernon Fire Fighters v. City of Vernon, 107 Cal. App. 3d 802,
165 Cal. Rptr. 908 (1980); Shuffer v. Board of Trustees, 67 Cal. App. 3d 208,
136 Cal. Rptr. 527 (1977).

7. See, e.g., Cadlifornians for Native Samon Assn v. Department of
Forestry, 221 Cal. App. 3d 1419, 271 Cal. Rptr. 270 (1990). Agency action can
also be reviewed in the context of enforcement actions or criminal actions
brought against individuals for violation of regulatory statutes or rules.

8. Nonagdjudicative decisions of the Public Utilities Commission are
reviewed by the California Supreme Court. Pub. Util. Code § 1756; Cadl. R. Ct.
58. Adjudicative decisions of the PUC are reviewed either by the Supreme Court
or courts of appeal. Pub. Util. Code 8 1756. Decisions of the Public Employment
Relations Board and Agricultural Labor Relations Board are reviewed by the
courts of appeal. Gov't Code 88§ 3520, 3542, 3564; Lab. Code § 1160.8. Deci-
sions of the State Energy Resources Conservation and Development Commis-
sion are reviewed in the same manner as decisions of the PUC. Pub. Res. Code §
25531. Decisions of the Department of Alcoholic Beverage Control, Alcoholic
Beverage Control Appeals Board, and Workers Compensation Appeals Board
are reviewed either by the Supreme Court or the court of appea. Bus. & Prof.
Code 88§ 23090, 23090.5; Lab. Code §8§ 5950, 5955.
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or declaratory relief. If an action for administrative man-
damus can be brought, it must be brought under the adminis-
trative mandamus provisions.® Parties regularly file under the
wrong provisions. Some cases hold that if the trial court uses
the wrong writ, the case must be reversed on appeal so it can
be retried under the proper procedure, even if no one
objects.10

Second, it is often difficult to decide which form of man-
damus to use because of the problematic distinction between
guasi-legidlative and quasi-judicial action, especially in local
land use planning and environmental decisions. Administra-
tive mandamus is proper to review quasi-judicia action,
while traditional mandamus or declaratory relief is proper to
review quasi-legidative action.11

Third, if administrative mandamus is unavailable because
statutory requirements are not met, and traditional mandamus
IS unavailable because there has been no deprivation of aclear
legal right or an abuse of discretion, the case will be unre-
viewable by the courts.

Both administrative and traditional mandamus involve
complex rules of pleading and procedure. The proceeding
may be commenced by a petition for issuance of an alterna-
tive writ of mandamus or by a notice of motion for a peremp-
tory writ.22 Trial courts must distinguish between these two
forms of mandamus because there are many differences
between them, including use of juries,13 statutes of limita-

9. See Cdifornia Administrative Mandamus § 1.8, at 8 (Cal. Cont. Ed. Bar,
2d ed. 1989).

10. See, eg., Eureka Teachers Ass'n v. Board of Educ., 199 Cal. App. 3d
353, 244 Cal. Rptr. 240 (1988).

11. Brock v. Superior Court, 109 Cal. App. 2d 594, 241 P.2d 283 (1952).

12. See Code Civ. Proc. § 1088; California Administrative Mandamus § 9.1,
at 307 (Cal. Cont. Ed. Bar, 2d ed. 1989).

13. Compare Code Civ. Proc. § 1090 with Code Civ. Proc. § 1094.5(a).
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tions,4 exhaustion of remedies,’> stays,®6 open or closed
record,1” whether the agency must make findings,8 and pos-
sibly scope of review of factual issues.1®

This awkward hybrid is the result of the historical develop-
ment of judicial review procedures in California. At the time
the administrative mandamus concept was devised in 1945,
the California Constitution was thought to limit the ability of
the Legidature to affect appellate jurisdiction of the courts.20
Since that time, the Constitution has been amended to delete
the reference to the “writ of review,” and has been construed
to allow the Legislature greater latitude in prescribing appro-
priate forms of judicial review if court discretion to deny
review is preserved.2!

The Law Revison Commission recommends that the
archaic judicial review system that has evolved over the years

14. See, eg., Griffin Homes, Inc. v. Superior Court, 229 Cal. App. 3d 991,
1003-07, 280 Cal. Rptr. 792 (1991).

15. SeeBollengier v. Doctors Medical Ctr., 222 Cal. App. 3d 1115, 1125, 272
Cal. Rptr. 273 (1990).

16. See Code Civ. Proc. § 1094.5(g)-(h).

17. See Code Civ. Proc. § 1094.5(¢e); Del Mar Terrace Conservancy, Inc. v.
City Council, 10 Cal. App. 4th 712, 725-26, 12 Cal. Rptr. 2d 785, 793 (1992).

18. See, eg., Cdifornia Aviation Council v. City of Ceres, 9 Ca. App. 4th
1384, 12 Cal. Rptr. 2d 163 (1992); Eureka Teachers Ass'n v. Board of Educ.,
199 Cadl. App. 3d 353, 244 Cadl. Rptr. 240 (1988).

19. Compare Code Civ. Proc. § 1094.5(c) (administrative mandamus to
review adjudication) with Strumsky v. San Diego County Employees Retirement
Ass'n, 11 Cal. 3d 28, 34 n.2, 520 P.2d 29, 112 Cal. Rptr. 805 (1974) (distinction
between review of adjudicative and quasi-legisative act). See Asimow, supra
note 4, at 411. But see Del Mar Terrace Conservancy, Inc. v. City Council, 10
Cal. App. 4th 712, 725, 12 Cal. Rptr. 2d 785, 793 (1992) (same standard of
review in administrative and traditional mandamus).

20. Judicial Council of California, Tenth Biennial Report (1944).

21. See e.g., Tex-Ca Land Management, Inc. v. Agricultural Labor Relations
Bd., 24 Cal. 3d 335, 348-51, 595 P. 2d 579, 156 Cal. Rptr. 1 (1979). See aso
Powers v. City of Richmond, 10 Cal. 4th 85, 893 P.2d 1160, 40 Cal. Rptr. 2d
839 (1995).
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be replaced by a ssimple and straightforward statute. The pro-
posed law provides that final state or local agency action22is
reviewable by a petition for review filed with the appropriate
court. Common law writs such as mandamus, certiorari, and
prohibition, and equitable remedies such as injunction and
declaratory judgment, would be replaced for judicia review
of agency action by the unified scheme of the proposed law.23
The proposed law makes clear the court continues to have
discretion summarily to deny relief if the petition for review
does not present a substantial issue for resolution by the
court.24

22. The proposed law does not apply to judicial review of ordinances, regula-
tions, or legidative resolutions, enacted by a county board of supervisors or city
council. These matters will continue to be reviewed by traditional mandamus or
by an action for declaratory or injunctive relief. See, e.g., Carlton Santee Corp.
v. Padre Dam Mun. Water Dist., 120 Cal. App. 3d 14, 18-19, 174 Cal. Rptr. 413
(1981) (mandamus to review validity of water district ordinance); 2 G. Ogden,
California Public Agency Practice § 50.02[3][a] (1996).

23. The proposed law provides that an action to prevent an illegal expenditure
by aloca governmental entity under Section 526a of the Code of Civil Proce-
dure must be brought under the proposed law. See infra text accompanying note
50. See generally Asimow, Judicial Review of Administrative Decision: Sand-
ing and Timing, 27 Cal. L. Revision Comm'’ n Reports 235-36 (1997); Asimow,
supra note 4, at 422. The proposed law also makes clear that it does not apply
where a statute provides for judicial review by atrial de novo, does not apply to
an action for refund of taxes under Section 5140 or 5148 or under Division 2 of
the Revenue and Taxation Code, does not apply to an action under the California
Tort Claims Act, does not apply to litigation in which the sole issue is a claim
for money damages or compensation if the agency whose action is at issue does
not have statutory authority to determine the claim, does not apply to validating
proceedings under the Code of Civil Procedure, does not apply to judicial review
of adecision of a court, does not apply to judicial review of an award in binding
arbitration under Government Code Section 11420.10, does not apply to judicial
review of agency proceedings pursuant to a court-ordered reference, and does
not limit use of the writ of habeas corpus. The proposed law does apply to judi-
cial review of property taxation under Division 1 of the Revenue and Taxation
Code, other than under Section 5140 or 5148 of that code.

24. This discretion appears necessary to avoid constitutional issues. See Tex-
Cal Land Management, Inc. v. Agricultural Labor Relations Bd., 24 Cal. 3d 335,
350-51, 595 P. 2d 579, 156 Cadl. Rptr. 1 (1979).
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AGENCIES TO WHICH PROPOSED LAW APPLIES

Existing statutes draw little or no distinction between judi-
cial review of state and local agency action. The proposed law
applies to al state and local government agencies, except
three that are specifically exempted — the State Bar Court,
Public Utilities Commission, and power plant siting decisions
of the State Energy Resources Conservation and Develop-
ment Commission. The State Bar Court is exempted because,
under the constitutional doctrine of separation of powers,
regulation of attorney discipline is a judicial function where
the California Supreme Court has inherent and primary regu-
latory power.2> The Public Utilities Commission is exempted
because recently enacted?6 procedures for judicia review of
PUC matters are significantly different from the proposed
law.27 Power plant siting decisions of the Energy Commission
are exempted for reasons similar to the PUC exemption: these
decisions are reviewed in the same manner as nonadjudicative
decisions of the PUC,28 and are therefore reviewed exclu-
sively in the California Supreme Court.

Under existing law, decisions of some nongovernmental
entities are subject to judicia review by administrative man-
damus.2® The proposed law generally continues thisrule.

25. See 1 B. Witkin, California Procedure Attorneys 88 356-57, at 438-40
(4th ed. 1996); Cal. R. Ct. 952 (rev. Mar. 15, 1991).

26. 1996 Cal. Stat. ch. 855.

27. Judicia review of nonadjudicative action of the Public Utilities Commis-
sion is exclusively in the California Supreme Court. Pub. Util. Code § 1756(a).
Procedures for judicial review of adjudicative action of the PUC differ from the
proposed law with respect to additional evidence, limitations period, type of
relief, standard of review of application of law to fact, and venue. See id. 88
1216, 1353, 1756, 1757, 1757.1, 1758, 1760.

28. Pub. Res. Code § 25531.

29. See, eg., Anton v. San Antonio Community Hosp., 19 Cal. 3d 802, 814,
567 P.2d 1162, 140 Cal. Rptr. 442 (1979); Pomona College v. Superior Court,
45 Cal. App. 4th 1716, 53 Cal. Rptr. 2d 662 (1996); Delta Dental Plan v.
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RULES OF PROCEDURE

The proposed law provides a few key procedural rules for
judicial review, and authorizes the Judicial Council to provide
procedural detail by rule not inconsistent with the proposed
law. The proposed law generalizes the rule in administrative
mandamus that proceedings are heard by the court sitting
without ajury.30

Where no specific procedural rule is applicable, normal
rules of civil procedure govern judicial review.31

STANDING TO SEEK JUDICIAL REVIEW

Existing California law on standing to seek judicia review
of agency action is mostly uncodified.32 A petitioner for
administrative or traditional mandamus to review a decision
of a state or local agency must be beneficialy interested in,33
or aggrieved by,34 the decision. This requirement is applied in
various ways, depending on whether the action being

Banasky, 27 Cal. App. 4th 1598, 33 Cal. Rptr. 2d 381 (1994); Wallin v. Vienna
Sausage Mfg. Co., 156 Cal. App. 3d 1051, 203 Cal. Rptr. 375 (1984); Bray v.
International Molders & Allied Workers Union, 155 Cal. App. 3d 608, 202 Cal.
Rptr. 269 (1984); Coppernoll v. Board of Directors, 138 Cal. App. 3d 915, 188
Cal. Rptr. 394 (1983).

30. Code Civ. Proc. § 1094.5(a). In traditional mandamus, the court has dis-
cretion to submit factual issues to a jury. Code Civ. Proc. § 1090. In practice,
however, juries are seldom used in writ proceedings because factual issues are
usualy limited and most courts prefer to decide them without the aid of a jury.
California Civil Writ Practice § 9.75, at 327 (Cal. Cont. Ed. Bar, 3d ed. 1996).

31. The proposed law provides that Code of Civil Procedure Section 426.30
relating to compulsory cross-complaints, and Section 1013(a) relating to exten-
sion of time where notice is mailed, do not apply to ajudicia review proceeding.

32. Asimow, Judicial Review of Administrative Decision: Sanding and Tim-
ing, 27 Cal. L. Revision Comm’ n Reports 234 (1997).

33. Code Civ. Proc. § 1086.

34. Grantv. Board of Medical Examiners, 232 Cal. App. 2d 820, 827, 43 Cal.
Rptr. 270, 275 (1965); Silva v. City of Cypress, 204 Ca. App. 2d 374, 22 Cal.
Rptr. 453 (1962).
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reviewed is administrative adjudication, rulemaking, or quasi-
legidlative, informal, or ministerial action.

Administrative Adjudication and State Agency Regulations

A person seeking administrative mandamus to review an
adjudicative proceeding under the Administrative Procedure
Act must have been a party in the adjudicative proceeding.3>
A person seeking administrative mandamus to review an
adjudicative proceeding not under the Administrative Proce-
dure Act must have been either a party or a person authorized
to participate as an interested party.3¢ The proposed law codi-
fiestheserules.

For review of a state agency regulation by declaratory
relief, the petitioner must be an interested person,37 i.e., a per-
son subject to or affected by the regulation.38 If aregulation is
reviewed by mandamus, the petitioner may have public inter-
est standing by showing that he or she is interested as a citi-
zen in having the law executed and the duty in question
enforced.3® The proposed law generally continues these rules.

Quasi-Legidative, Informal, or Ministerial Action

A person seeking traditional mandamus to review agency
action other than an adjudicative proceeding or state agency

35. Temescal Water Co. v. Department of Public Works, 44 Cal. 2d 90, 279
P.2d 1 (1955); Covert v. State Bd. of Equalization, 29 Cal. 2d 125, 173 P.2d 545
(1946).

36. Bodinson Mfg. Co. v. California Employment Comm’'n, 17 Cal. 2d 321,
330, 109 P.2d 935, 9041 (1941). Public interest standing may apply to review an
adjudication in some cases. See, e.g., Environmental Law Fund, Inc. v. Town of
Corte Madera, 49 Cal. App. 3d 105, 114, 122 Cal. Rptr. 282 (1975).

37. Gov't Code § 11350(a).
38. Sperry & Hutchinson Co. v. Cdifornia State Bd. of Pharmacy, 241 Cal.
App. 2d 229, 232-33, 50 Cal. Rptr. 489 (1966).

39. Green v. Obledo, 29 Cal. 3d 126, 144-45, 624 P.2d 256, 172 Cal. Rptr.
206 (1981); American Friends Service Comm. v. Procunier, 33 Cal. App. 3d
252, 256, 109 Cal. Rptr. 22 (1973). See also discussion infra under “Public
interest standing” in text accompanying notes 49-50.
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rulemaking must show that a substantial right is affected and
that the person will suffer substantial damage if the action is
not annulled.#® This requirement is relaxed if a public right is
involved and judicial review is sought to enforce a public
duty, in which case it is enough that the person seeking
review is interested as a citizen in having the laws executed
and the public duty enforced.4!

Private interest standing. By case law, a person has suffi-
cient private interest to confer standing if the agency action is
directed to that person, or if the person’s interest is over and
above that of members of the general public.42 Non-pecuniary
interests such as environmental or esthetic claims are suffi-
cient to meet the private interest test.43 Associations such as
unions, trade associations, or political associations have
standing to sue on behalf of their members.44 But if a person
has not suffered some kind of harm from the agency action,

40. Parker v. Bowron, 40 Cal. 2d 344, 351, 254 P.2d 6, 9 (1953); Grant v.
Board of Medical Examiners, 232 Cal. App. 2d 820, 827, 43 Cdl. Rptr. 270, 275
(1965).

41. Board of Socia Welfare v. County of Los Angeles, 27 Cal. 2d 98, 101,
162 P.2d 627 (1945); Cdifornia Administrative Mandamus § 5.1, at 210 (Cal.
Cont. Ed. Bar, 2d ed. 1989).

42. Carsten v. Psychology Examining Comm., 27 Cal. 3d 793, 796, 614 P.2d
276, 166 Cal. Rptr. 844 (1980); see Professional Fire Fighters, Inc. v. City of
Los Angeles, 60 Cal. 2d 276, 284-85, 384 P.2d 158 (1963).

43. See, e.g., Bozung v. Local Agency Formation Comm’'n, 13 Cal. 3d 263,
272, 529 P.2d 1017, 118 Cal. Rptr. 249 (1975); Albion River Watershed Protec-
tion Ass'nv. Department of Forestry, 235 Cal. App. 3d 358, 286 Cal. Rptr. 573,
580-88 (1991); Kane v. Redevelopment Agency, 179 Cal. App. 3d 899, 224 Cal.
Rptr. 922 (1986); Citizens Ass n for Sensible Dev. v. County of Inyo, 172 Cal.
App. 3d 151, 159, 217 Cal. Rptr. 893 (1985).

44. Brotherhood of Teamsters v. Unemployment Ins. Appeals Bd., 190 Cal.
App. 3d 1515, 1521-24, 236 Cal. Rptr. 78 (1987); Residents of Beverly Glen,
Inc. v. City of Los Angeles, 34 Cal. App. 3d 117, 109 Cal. Rptr. 724 (1973). See
also County of Alamedav. Carleson, 5 Cal. 3d 730, 737 n.6, 488 P.2d 953, 97
Cal. Rptr. 385 (1971).
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the person lacks private interest standing to seek judicial
review.4> The proposed law codifies these rules.

Under the proposed law, the person seeking review need not
personally have objected to the agency action, as long as the
Issue to be reviewed was raised before the agency by some-
one.%¢ This avoids the undesirable effect of requiring a person
seeking review to associate in the review process another per-
son who did protest to the agency but is not now interested in
the judicial review proceeding.

The proposed law denies a person who complained to an
agency about a professional licensee standing to challenge an
agency decision in favor of the licensee.4”

The proposed law makes clear that alocal agency may have
private interest standing to seek judicial review of state
action, and relaxes the limiting rule that local government has
standing for constitutional challenges under the commerce or
supremacy clause but not under the due process, equal protec-
tion, or contract clauses. Thereis no sound reason to treat cer-
tain constitutional claims differently for standing purposes.48

Public interest standing. The proposed law codifies case
law in traditional mandamus that a person who lacks private
interest standing may nonetheless sue to vindicate the public

45. Parker v. Bowron, 40 Cal. 2d 344, 254 P.2d 6 (1953); Grant v. Board of
Medical Examiners, 232 Cal. App. 2d 820, 43 Cal. Rptr. 270 (1965); Silva v.
City of Cypress, 204 Cal. App. 2d 374, 22 Cal. Rptr. 453 (1962).

46. See Friends of Mammoth v. Board of Supervisors, 8 Cal. 3d 247, 267-68,
502 P.2d 1049, 104 Cadl. Rptr. 761 (1972) (administrative mandamus to set aside
planning commission’ sissuance of conditional use and building permits).

47. An exception to this rule permits the complaining person to challenge the
agency decision if the person was either a party to the administrative proceeding
or had aright to become a party under a statute specific to that agency. However,
under existing law a complaining person has no genera right to become a party
to an administrative proceeding. See California Administrative Hearing Practice
§2.45, at 85 (Cal. Cont. Ed. Bar 1984).

48. Asimow, supra note 32, at 242 n.31. The proposed law does not adopt the
federal or Model Act zone of interest test. See generally id. at 242-43.
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interest.49 This promotes the policy of allowing a citizen to
ensure that a government body does not impair or defeat the
purpose of legislation establishing a public right. The pro-
posed law adds safeguards to public interest standing by
requiring the person to reside or conduct business in the
agency’ s jurisdiction, requires that the person will adequately
protect the public interest, and requires the person first to
request the agency to correct its action and to show that the
agency has not done so within a reasonable time.

The proposed law provides that a taxpayers suit to restrain
illegal or wasteful expenditures®™® must be brought under the
proposed law, and continues the rule that a plaintiff in such an
action has standing without the need to show any individual
harm.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

Under existing law, a litigant must fully complete all fed-
eral, state, and local administrative remedies before coming to
court or defending against administrative enforcement unless
an exception to the exhaustion of remedies rule applies.s! The
proposed law codifies the exhaustion of remedies rule, includ-
ing the rule that exhaustion of remediesisjurisdictional rather

49. See, eg., Green v. Obledo, 29 Cal. 3d 126, 144-45, 624 P.2d 256, 172
Cal. Rptr. 206 (1981); Hollman v. Warren, 32 Cal. 2d 351, 196 P.2d 562 (1948);
Board of Social Welfare v. County of Los Angeles, 27 Cal. 2d 98, 162 P.2d 627
(1945); CaliforniaHomeless & Housing Coalition v. Anderson, 31 Cal. App. 4th
450, 37 Cal. Rptr. 2d 639 (1995); Environmental Law Fund, Inc. v. Town of
Corte Madera, 49 Ca. App. 3d 105, 122 Cal. Rptr. 282 (1975); American
Friends Service Committee v. Procunier, 33 Cal. App. 3d 252, 109 Cal. Rptr. 22
(1973).

50. Code Civ. Proc. § 526a.

51. South Coast Regional Comm'n v. Gordon, 18 Cal. 3d 832, 558 P.2d 867,
135 Cal. Rptr. 781 (1977); People v. Coit Ranch, Inc., 204 Cal. App. 2d 52, 57-
58, 21 Cal. Rptr. 875 (1962).
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than discretionary with the court.52 The proposed law pro-
vides exceptions to the exhaustion of remedies rule to the
extent administrative remedies are inadequate®3 or where
requiring their exhaustion would result in irreparable harm
disproportionate to the public and private benefit from requir-
ing exhaustion.>* The proposed law continues the rule of
existing statutes that a litigant is not required to request
reconsideration from the agency before seeking judicia
review.55

The proposed law codifies the rule that, in order to be con-
sidered by the reviewing court, the exact issue must first have
been presented to the agency. The proposed law reverses
existing law by requiring exhaustion of remedies for a local
tax assessment alleged to be a nullity. The proposed law elim-
inates the rule that in an adjudicative proceeding agency
denial of arequest for a continuance is judicially reviewable
immediately.56 Judicial review of such matters should not

52. “Jurisdictiona” in this context does not mean that the court wholly lacks
power to hear the matter before administrative remedies have been exhausted.
Rather it means that awrit of prohibition or certiorari from a higher court will lie
to prevent a lower court from hearing it. See Abelleira v. District Court of
Appeal, 17 Cal. 2d 280, 102 P.2d 329 (1941).

53. The inadequacy requirement includes and accommodates existing Cali-
fornia exceptions to the exhaustion of remedies rule for futility, certain constitu-
tional issues, and lack of notice. Asimow, supra note 32, at 279.

54. This provision was taken from the 1981 Model State Administrative Pro-
cedure Act, 15 U.L.A. 1 (1990). The proposed law expands the factors to be
considered to include private as well as public benefit.

55. Gov't Code 88 11523 (Administrative Procedure Act), 19588 (State Per-
sonnel Board). However, the common law rule in California may be otherwise.
See Alexander v. State Personnel Bd., 22 Cal. 2d 198, 137 P.2d 433 (1943). This
rule would not preclude a litigant from requesting reconsideration or an agency
on its own motion from reconsidering.

56. Gov't Code § 11524(c). Such a denia will be subject to genera rules
requiring exhaustion of remedies, and thus will be subject to a possible excep-
tion because administrative remedies are inadequate or because to require
exhaustion would result in irreparable harm. Similarly, judicia review of dis-
covery orders will be postponed until after conclusion of the administrative
proceeding.
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occur until after conclusion of administrative proceedings.5’

PRIMARY JURISDICTION

Under the doctrine of primary jurisdiction, a case properly
filed in court may be shifted to an administrative agency that
also has statutory power to resolve some or al of theissuesin
the case.58 Thus the agency makes the initial decision in the
case, but the court retains power to review the agency action.

The proposed law makes clear the doctrine of primary juris-
diction is distinct from exhaustion of remedies.>® It provides
that the court should send an entire case, or one or more
Issues in the case, to an agency for an initial decision only
where the Legislature intended that the agency have exclusive
or concurrent jurisdiction over that type of case or issue, or
where the benefits to the court in doing so outweigh the extra
delay and cost to the litigants.60

57. Cf. Stenocord Corp. v. City and County of San Francisco, 2 Cal. 3d 984,
471 P.2d 966, 88 Cal. Rptr. 166 (1970) (complaint for recovery of taxes).

58. Asimow, supra note 32, at 281. The doctrine of primary jurisdiction must
be distinguished from the doctrine of exhaustion of remedies. The rules are dif-
ferent with respect to burden of proof, presumption of jurisdiction, and applica
bility. Id. at 283-84.

59. Most Cdlifornia primary jurisdiction cases incorrectly describe the issue
as one of exhaustion of remedies. Asimow, supra note 32, at 285. The proposed
law should clear up much of the confusion. For recent cases analyzing the issue
correctly, see Farmers Ins. Exch. v. Superior Court, 2 Cal. 4th 377, 826 P.2d
730, 6 Cal. Rptr. 2d 487 (1992); Miller v. Superior Court, 50 Cal. App. 4th
1665, 58 Cal Rptr. 2d 584 (1996); State Farm Fire & Casualty Co. v. Superior
Court, 45 Cal. App. 4th 1093, 53 Cal. Rptr. 2d 229 (1996).

60. If the agency has concurrent jurisdiction, the party seeking to have the
matter or issue referred to the agency must persuade the court that the efficien-
cies outweigh the cost, complexity, and delay inherent in so doing. Asimow,
supra note 32, at 284. The court in its discretion may ask the agency to file an
amicus brief with its views on the matter as an alternative to sending the case to
the agency. The court’s discretion to refer the matter or issue to the agency for
action gives courts considerabl e flexibility in the interests of justice. See Farmers
Ins. Exch. v. Superior Court, 2 Cal. 4th 377, 391-92, 826 P.2d 730, 6 Cdl. Rptr.
2d 487, 496 (1992).
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RIPENESS

The ripeness doctrine in administrative law counsels a court
to refuse to hear an attack on the validity of an agency rule or
policy until the agency takes further action to apply it in a
specific fact situation.6! The ripeness doctrine is well accepted
in Californialaw,52 and the proposed law codifiesit.

STATUTE OF LIMITATIONS FOR
REVIEW OF ADJUDICATION

Existing statutes of limitations for judicia review of agency
adjudication are scattered and inconsistent.63 The limitations
period for judicial review of adjudication under the Adminis-
trative Procedure Act is 30 days,54 and for judicial review of a
local agency decision other than by a school district is 90
days.t> Other sections applicable to particular agencies pro-
vide different limitations periods for commencing judicial
review.%6 Adjudicatory action not covered by any of these

61. Asimow, supra note 32, at 293.

62. See?2 G. Ogden, California Public Agency Practice § 51.01 (1996).
63. Asimow, supra note 32, at 296.

64. Gov't Code § 11523.

65. Code Civ. Proc. § 1094.6(b).

66. See, e.g., Code Civ. Proc. § 706.075 (90 days for withholding order for
taxes); Food & Agric. Code 88 59234.5, 60016 (30 days from notice of filing
with court of notice of deficiency of assessment under commodity marketing
program); Lab. Code 88 1160.8 (30 days after ALRB decision), 5950 (45 days
for decision of Workers Compensation Appeals Board); Gov't Code 88 3542
(30 days for PERB decisions), 19630 (one year for various state personnel deci-
sions), 19815.8 (same), 65907 (90 days for decisions of zoning appeals board);
Unemp. Ins. Code § 410 (six months for appeal of decision of Unemployment
Insurance Appeas Board); Veh. Code § 14401(a) (90-days after notice of
driver'slicense order); Welf. & Inst. Code 810962 (one year after notice of deci-
sion of Department of Social Services). Various rules on tolling apply to these
statutes. See Asimow, supra note 32, at 298 n.227.
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provisions is subject to the three-year or four-year limitations
periods for civil actions generally.67

The proposed law continues the 30-day limitations period®8
for judicia review of adjudication under the Administrative
Procedure Act, and generalizes it to apply to most state
agency adjudication.®® The proposed law continues the 90-
day limitations period for local agency adjudication,”0 except
that local agency adjudication under the Administrative Pro-
cedure Act will be 30 days as at present.”! Special limitations
periods under the California Environmental Quality Act”2 and
some other provisions’3 are preserved. Except where a special

67. These actions are also subject to the defense of laches.

68. The period for judicial review starts to run from the date the agency deci-
sion becomes effective, generally 30 days after issuance of the decision. Gov't
Code § 11519. The decision will inform the parties of the limitations period for
judicial review. Failure to do so extends the period to six months.

69. The proposed law preserves a few limitations periods that are longer than
the period prescribed in the proposed law: one-year for review of certain state
personnel decisions (Gov't Code § 19630), six months for review of decisions of
the Unemployment Insurance Appeals Board (Unemp. Ins. Code § 410), 90 days
for review of certain driver's license orders (Veh. Code § 14401(a)), and one
year for review of a welfare decision of the Department of Socia Services
(Welf. & Inst. Code § 10962).

70. The period starts to run from the date the decision is announced or the
date the local agency notifies the parties of the last day to file a petition for
review, whichever islater.

71. For local agency adjudication now under the Administrative Procedure
Act, see Educ. Code 88 44944 (suspension or dismissal of certificated employee
of schoal district), 44948.5 (employment of certificated employee of school dis-
trict), 87679 (employee of community college district).

72. Pub. Res. Code § 21167.

73. The proposed law does not override special limitations periods statutorily
preserved for policy reasons, such as for judicia review of an administratively-
issued withholding order for taxes (Code Civ. Proc. § 706.075), notice of defi-
ciency of an assessment due from a producer under a commodity marketing
program (Food & Agric. Code 88 59234.5, 60016), State Personnel Board
(Gov't Code § 19630), Department of Personnel Administration (Gov't Code §
19815.8), cancellation by a city or county of a contract limiting use of agricul-
tural land under the Williamson Act (Gov’'t Code § 51286), California Environ-
mental Quality Act (Pub. Res. Code § 21167), decision of local legidative body
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statute applies, non-adjudicatory action remains subject to the
general three or four year limitations period for civil actions.

The proposed law requires the agency to give written notice
to the parties of the date by which review must be sought, or
of the shortest potentialy applicable time period.”# This will
be particularly helpful to a party who is not represented by
counsel. Failure to give the notice will toll the running of the
limitations period up to a maximum of 180 days after the
decision is effective.”

Under the existing Administrative Procedure Act and the
existing statute for judicial review of alocal agency decision,
when a person seeking judicial review makes atimely request
for the agency to prepare the record, the time to petition for
review is extended until 30 days after the record is deliv-
ered.”® The proposed law continues and generalizesthisrule.

The proposed law does not change the case law rule that an
agency may be estopped to plead the statute of limitationsif a

adopting or amending a general or specific plan, zoning ordinance, regulation
attached to a specific plan, or development agreement (Gov't Code § 65009),
cease and desist order of the San Francisco Bay Conservation and Devel opment
Commission and complaint by BCDC for administrative civil liability (Gov't
Code 88§ 66639, 66641.7), Unemployment Insurance Appeals Board (Unemp.
Ins. Code 88 410, 1243), certain driver’s license orders (Veh. Code § 14401(a)),
or welfare decisions of the Department of Socia Services (Welf. & Inst. Code §
10962).

74. The requirement of notice to the party of the time within judicial review
must be sought is drawn from existing statutes. See Code Civ. Proc. § 1094.6(f)
(local agency action); Unemp. Ins. Code § 410 (notice of right to review); Veh.
Code § 14401(b) (notice of right to review). The notice requirement does not
apply to proceedings under the California Environmental Quality Act.

75. Concerning the effective date of the decision, see supra note 68.

76. Gov't Code § 11523; Code Civ. Proc. § 1094.6(d). Both statutes require
that the record be requested within ten days after the decision becomes final to
trigger the extension provision. The proposed law extends this 10-day period to
15 days.
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party’s failure to seek review within the prescribed period
was due to misconduct of agency employees.””

STANDARD OF REVIEW

Review of Agency Interpretation of Law

Under existing law, courts use independent judgment to
review an agency interpretation of law.”8 Thisis qualified by
the rule that, depending on the context, courts should give
great weight to a consistent construction of a statute by the
agency responsible for its implementation.”® Deference is
given to the agency’s interpretation if the court finds it appro-
priate to do so based on a number of factors. These factors are
generaly of two kinds — factors indicating that the agency
has a comparative interpretive advantage over the courts, and
factors indicating that the interpretation in question is proba-
bly correct.80

77. See Ginns v. Savage, 61 Cal. 2d 520, 393 P.2d 689, 39 Ca. Rptr. 377
(1964).

78. See, e.g., 20th Century Ins. Co. v. Garamendi, 8 Cal. 4th 216, 271, 878
P.2d 566, 600, 32 Cal. Rptr. 2d 807, 841 (1994); Pacific Southwest Realty Co. v.
County of Los Angeles, 1 Cal. 4th 155, 171, 820 P.2d 1046, 1056, 2 Cal. Rptr.
2d 536, 546 (1991); California Ass'n of Psychology Providers v. Rank, 51 Cal.
3d 1,11, 793 P.2d 2, 6-7, 270 Cal. Rptr. 796, 800-801 (1990); Dyna-Med, Inc. v.
Fair Employment & Housing Comm'n, 43 Cal. 3d 1379, 1388-89, 743 P.2d
1323, 1327-28, 241 Cal. Rptr. 67, 71-72 (1987); Vaessen v. Woods, 35 Cal. 3d
749, 756-57, 677 P.2d 1183, 1187-89, 200 Cal. Rptr. 893, 897-99 (1984), cert.
denied, 470 U.S. 1049 (1985); Carmona V. Division of Indus. Safety, 13 Cal. 3d
303, 309-10, 530 P.2d 161, 165-66, 118 Cal. Rptr. 473, 477-78 (1975).

79. See, eg., Dix v. Superior Court, 53 Cal. 3d 442, 460, 807 P.2d 1063,
1072, 279 Ca. Rptr. 834, 843 (1991); Whitcomb Hotel, Inc. v. California
Employment Comm’'n, 24 Cal. 2d 753, 757-58, 151 P.2d 233, 236 (1944);
Scates v. Rydingsword, 229 Cal. App. 3d 1085, 1097, 280 Cal. Rptr. 544, 550-
51 (1991); Guinnane v. San Francisco Planning Comm’n, 209 Cal. App. 3d 732,
738, 257 Cal. Rptr. 742, 746, cert. denied, 493 U.S. 936 (1989).

80. Asimow, The Scope of Judicial Review of Decisions of California Admin-
istrative Agencies, 42 UCLA L. Rev. 1157, 1195 (1995).
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In the comparative advantage category are factors that
assume the agency has expertise and technical knowledge,
especialy where the legal text to be interpreted is technical,
obscure, complex, open-ended, or entwined with issues of
fact, policy, and discretion. A court is more likely to defer to
an agency’s interpretation of its own regulation than to its
Iinterpretation of a statute, since the agency is likely to be
intimately familiar with regulations it authored and sensitive
to the practical implications of one interpretation over
another. A court is more likely to defer to an agency’s inter-
pretation of a statute that the agency enforces than to its inter-
pretation of some other statute, the common law, the consti-
tution, or judicial precedent.s!

Factors indicating that the interpretation in question is
probably correct include the degree to which the agency’s
interpretation appears to have been carefully considered by
responsible agency officials. For example, an interpretation of
a statute contained in a regulation adopted after public notice
and comment is more deserving of deference than an interpre-
tation contained in an advice letter prepared by a single staff
member.82 Deference is caled for if the agency has consis-
tently maintained the interpretation in question, especialy if
the interpretation is long-standing. A vacillating position,
however, is entitled to no deference.83 An interpretation is
more worthy of deference if it first occurred contemporane-
ously with enactment of the statute being interpreted.84 Defer-

81. Asimow, supra note 80, at 1195-96.

82. See Hudgins v. Neiman Marcus Group, Inc., 34 Cal. App. 4th 1109,
1125-26, 41 Cdl. Rptr. 2d 46, 56 (1995).

83. Brewer v. Patel, 20 Cal. App. 4th 1017, 1021-22, 25 Cal. Rptr. 2d 65, 68-
69 (1993).

84. See Woodley v. State, 3 Cal. 4th 758, 776, 13 Cal. Rptr. 2d 30, 38-39
(1992), cert. denied, 113 S. Ct. 2416 (1993); California Ass'n of Psychology
Providers v. Rank, 51 Cal. 3d 1, 17, 793 P.2d 2, 11, 270 Cal. Rptr. 796, 805
(1990); Dyna-Med, Inc. v. Fair Employment & Housing Comm’'n, 43 Cal. 3d
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ence may also be appropriate if the Legislature reenacted the
statute in question with knowledge of the agency’s prior
Interpretation.8>

When a court reviews a regulation, it normally separates
the issues, exercising independent judgment with appropriate
deference on interpretive issues, such as whether the regula-
tion conflicts with the governing statute, but applying the
abuse of discretion standard on whether the regulation is rea-
sonably necessary to effectuate the purpose of the statute.8é

The Commission finds existing law on the standard of
review of agency interpretation of law to be generally satis-
factory. The proposed law continues independent judgment
review of agency interpretation of law, with appropriate def-
erence to the agency’s interpretation.8” The proposed law

1379, 1388-89, 743 P.2d 1323, 1326-28, 241 Cal. Rptr. 67, 70-72 (1987); Inter-
national Business Machines v. State Bd. of Equalization, 26 Cal. 3d 923, 930,
163 Cal. Rptr. 782, 785 (1980); Nipper v. California Auto. Assigned Risk Plan,
19 Cal. 3d 35, 44-45, 560 P.2d 743, 747-48, 136 Cal. Rptr. 854, 858-59 (1977);
Whitcomb Hotel, Inc. v. California Employment Comm’n, 24 Cal. 2d 753, 757,
151 P.2d 233, 235 (1944).

85. See Moorev. Cdlifornia State Bd. of Accountancy, 2 Cal. 4th 999, 1017-
18, 831 P.2d 798, 808-09, 9 Cadl. Rptr. 2d 358, 368-69 (1992); Nelson v. Dean,
27 Cal. 2d 873, 882, 168 P.2d 16, 21-22 (1946).

86. See Moorev. California State Bd. of Accountancy, 2 Cal. 4th 999, 1015,
831 P.2d 798, 807, 9 Cd. Rptr. 2d 358, 367 (1992); California Ass'n of Psy-
chology Providers v. Rank, 51 Cal. 3d 1, 11, 793 P.2d 2, 270 Cal. Rptr. 796
(1990).

87. The proposed law exempts three labor law agencies from the statutory
standard of review of questions of law (independent judgment with appropriate
deference). These agencies are the Agricultural Labor Relations Board, Public
Employment Relations Board, and Workers Compensation Appeals Board.
Thus the standard of review of questions of law for these agencies will continue
to be determined by case law. See, eg., Banning Teachers Ass'n v. Public
Employment Relations Bd., 44 Cal. 3d 799, 804, 750 P.2d 313, 244 Cal. Rptr.
671 (1988); Agricultural Labor Relations Bd. v. Superior Court, 16 Cal. 3d 392,
400, 411, 546 P.2d 687, 128 Ca. Rptr. 183 (1976); Judson Steel Corp. v.
Workers' Compensation Appeals Bd., 22 Cal. 3d 658, 668, 586 P.2d 564, 150
Cal. Rptr. 250 (1978); United Farm Workers v. Agricultural Labor Relations
Bd., 41 Cal. App. 4th 303, 48 Cal. Rptr. 2d 696, 703 (1995). These labor agen-
cies are exempted because they must accommodate conflicting and contentious
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does not address the standard of review of agency application
of law to fact, leaving existing law unaffected.s8

Review of Agency Factfinding

Basic fact-finding involves determining what happened (or
will happen in the future), when it happened, the state of mind
of the participants, and the like. Some basic facts are estab-
lished by direct testimony, some by inference from circum-
stantial evidence. For example, suppose the agency finds from
direct or circumstantial evidence that E, an employee of R,
was driving home from a night school course at the time of
the accident. R paid for the cost of the night school and
encouraged but did not require E to take the course. Determi-
nations of basic fact such as these can be made without know-
ing anything of the applicable law.89

Under existing law, in reviewing factual determinations in
an adjudication by an agency not given judicial power by the
Cdlifornia Constitution, courts use independent judgment if
the proceeding substantially deprives a party’s fundamental
vested right.90 Californiais the only jurisdiction in the United

economic interests, and the Legislature appears to have wanted legal interpreta-
tions by these agencies within their regulatory authority to be given greater def-
erence by the courts.

88. See eg., S. G. Borello & Sons, Inc. v. Department of Indus. Relations, 48
Cal. 3d 341, 349, 769 P.2d 399, 256 Cal. Rptr. 543 (1989); Halaco Engineering
Co. v. South Central Coast Regional Comm’n, 42 Cal. 3d 52, 74-77, 720 P.2d
15, 227 Cal. Rptr. 667 (1986); Asimow, supra note 80, at 1213-14.

89. Asimow, supra note 80, at 1211.

90. E.g., Bixby v. Pierno, 4 Cal. 3d 130, 481 P.2d 242, 93 Cal. Rptr. 234
(1971); see generally Asimow, supra, note 80. Bixby involved judicial review of
a decision of the Commissioner of Corporations approving a recapitalization
plan of a family-owned corporation as “fair, just and equitable,” an exercise of
agency discretion. Bixby v. Pierno, supra, 4 Cal. 3d at 150-51. Exercise of
agency discretion is subject to abuse of discretion review under the proposed
law. See discussion in text infra accompanying notes 101-07. The substantial
evidence test of the proposed law for factfinding applies only to the basic facts
underlying the decision, not to application of law to basic facts or to the decision
itself.
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States that uses independent judgment so broadly as a stan-
dard for judicial review of agency action.o!

The independent judgment test was imposed by a 1936
Cdlifornia Supreme Court decision on the ground that consti-
tutional doctrines of separation of powers or due process
required it.92 The test applied to review of fact-finding by
state agencies not established by the California Constitution,
because it was thought those agencies could not constitu-
tionally exercise judicial power. But courts have subsequently
rejected any constitutional basis for the independent judgment
test,93 so the Legislature or the courts are now free to abolish
it. Nonetheless, courts have continued to apply the indepen-
dent judgment test to decisions of nonconstitutional state
agencies where fundamental vested rights are involved. Thus
the substantial evidence test is applied to review decisions of
constitutional state agencies, and of nonconstitutional state
agencies where fundamental vested rights are not involved.
Independent judgment review is applied to nonconstitutional
state agencies where substantial vested rights are involved.
There is no rational policy basis for distinguishing between
agencies established by the constitution and those that are not.

Independent judgment review of state agency adjudication
substitutes factual conclusions of a trial judge, often a non-
expert generalist, for those of the administrative law judge
and agency heads who are usually experienced in their profes-
sional field. Especidly in cases involving technical material

91. Some states use independent judgment review for particular situations.
See, eg., Weeks v. Personnel Bd. of Review, 373 A.2d 176 (R.l. 1977)
(discharge of police officer). Colorado uses independent judgment review if a
school board dismisses a teacher after the hearing officer recommended reten-
tion. Colo. Rev. Stat. 8 22-63-302(10)(c) (Supp. 1995). See also Mo. Rev. Stat. §
536.140.2 (1990); Asimow, supra note 80, at 1164 n.13.

92. Standard Oil Co. v. State Bd. of Equalization, 6 Cal. 2d 557, 59 P.2d 119
(1936).

93. Tex-Cal Land Management, Inc. v. Agricultural Labor Relations Bd., 24
Cal. 3d 335, 595 P.2d 579, 156 Cal. Rptr. 1 (1979).
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or the clash of expert witnesses, administrative law judges
and agency heads are more likely to be in a position to reach
the correct decision than atrial judge reviewing the record.%4

Independent judgment review is inefficient because it
requires parties to litigate the peripheral issue of whether or
not independent judgment review applies. This involves the
loose standard of the degree of “vestedness’ and
“fundamentalness’ of the right affected. Independent judg-
ment review requires closer scrutiny of the record, and the
transcript may be lengthy. Independent judgment review also
encourages more people to seek judicia review than would
do so under a substantial evidence standard.%

Except in one limited case, the proposed law eliminates
independent judgment review of state agency fact-finding,
and instead requires the court to uphold agency findings if
supported by substantial evidence in the record as a whole.%
Under the exception, if the agency head changes a determina-
tion of fact made in an adjudicative proceeding conducted by
an administrative law judge employed by the Office of
Administrative Hearings, the proposed law preserves inde-
pendent judgment review of that determination of fact.

Under existing law, fact-finding in adjudication by local
agencies is reviewed by the same standard as for state agen-
cies that do not derive judicial power from the California
Constitution — independent judgment if a fundamental

94. Asimow, supra note 80, at 1181-82.
95. Asimow, supra note 80, at 1184-85.

96. An important benefit of the substantial evidence test is that it greatly
broadens the power of the appellate court in appeals from trial court decisions
reviewing administrative action. Asimow, supra note 80, at 1168-69. The pro-
posed law codifies the existing rule that a person challenging agency action has
the burden of persuasion on overturning agency action. See California Adminis-
trative Mandamus 88 4.157, 12.7 (Cal. Cont. Ed. Bar, 2d ed. 1989).
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vested right isinvolved, otherwise substantial evidence.9’ The
proposed law continues these rules for local agency adjudica-
tion, i.e., proceedings involving an evidentiary hearing to
determine alegal interest of a particular person.®8

Review of Agency Exercise of Discretion

An agency has discretion when the law alows it to choose
between several alternative policies or courses of action.
Examples include an agency’s power to choose a severe or
lenient penalty, whether there is good cause to deny alicense,
whether to grant permission for various sorts of land uses, or
to approve a corporate reorganization as fair. An agency
might have power to prescribe the permitted level of atoxin
in drinking water, to decide whether to favor the environment
at the expense of economic development or vice versa, or to
decide whom to investigate or charge when resources are
limited.9®

Existing law is replete with conflicting doctrines on these
important issues. California courts may review agency discre-
tionary decisions on grounds of legality, procedural irregular-
ity, or abuse of discretion despite broad statutory delegations

97. Strumsky v. San Diego County Employees Retirement Ass'n, 11 Cal. 3d
28, 520 P.2d 29, 112 Cal. Rptr. 805 (1974).

98. The argument for abandoning independent judgment review is weaker for
local agency adjudication than for state agency adjudication. Local agency adju-
dication is often informal, and lacking procedural protections that apply to state
agency hearings, including the administrative adjudication bill of rights. Gov't
Code 88 11410.20 (application to state), 11425.10-11425.60 (administrative
adjudication bill of rights) (operative July 1, 1997). Independent judgment
review has been justified as needed to salvage administrative procedures which
would otherwise violate due process. Bixby v. Pierno, 4 Cal. 3d 130, 140 n.6,
481 P.2d 242, 93 Cdl. Rptr. 234 (1971). A local agency may voluntarily apply
the administrative adjudication bill of rights to its adjudications, Gov't Code §
11410.40 (operative July 1, 1997), but is not required to do so. The Commission
has not made a detailed study of procedures in adjudications of the many types
of local agencies. In the absence of such a study, the Commission believes exist-
ing law should be continued.

99. Asimow, supra note 80, at 1224.
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of discretionary authority.100 Under existing law, the court
reviews adjudicative and quasi-legidative action by tradi-
tional mandamus generally on a closed record, but in review-
ing ministerial or informal action, extra-record evidence is
freely admissible if the facts are in dispute.l9? The agency
must give reasons for the discretionary action in the case of
review of adjudicatory action,02 put not in the case of quasi-
legidlative action.103

In reviewing discretionary action, a court first decides
whether the agency’s choice was legally permissible and
whether the agency followed legally required procedures,
using independent judgment with appropriate deference.104
Within these limits, the agency has power to choose between
aternatives, and a court must not substitute its judgment for
the agency’s, since the Legisature gave discretionary power
to the agency, not the court. But the court should reverse if
the agency’s choice was an abuse of discretion. Review for
abuse of discretion consists of two distinct inquiries: the ade-

100. See Saleeby v. State Bar, 39 Cal. 3d 547, 563, 702 P.2d 525, 534, 216
Cal. Rptr. 367, 376 (1985); Paulsen v. Golden Gate Univ., 25 Cal. 3d 803, 808-
09, 602 P.2d 778, 780-81, 159 Cal. Rptr. 858, 860-61 (1979); Shuffer v. Board
of Trustees, 67 Cal. App. 3d 208, 220, 136 Cal. Rptr. 527, 534 (1977); Manjares
v. Newton, 64 Cal. 2d 365, 370, 49 Cal. Rptr. 805, 809 (1966).

101. Western States Petroleum Ass' n v. Superior Court, 9 Cal. 4th 559, 575-

79, 888 P.2d 1268, 38 Cal. Rptr. 2d 139, 147-50 (1995); see also discussion
infra under “Evidence Outside the Administrative Record” in text accompanying
notes 115-21.

102. Topanga Ass n for a Scenic Community v. County of Los Angeles, 11
Cal. 3d 506, 522 P.2d 12, 113 Cal. Rptr. 836 (1974).

103. Cdlifornia Aviation Council v. City of Ceres, 9 Ca. App. 4th 1384, 12
Cal. Rptr. 2d 163 (1992); City of Santa Cruz v. Local Agency Formation
Comm’n, 76 Cal. App. 3d 381, 386-91, 142 Cal. Rptr. 873, 875-77 (1978). Cf.
CdliforniaHotel & Motel Ass'nv. Industrial Welfare Comm’n, 25 Cal. 3d 200,
216, 599 P.2d 31, 157 Cal. Rptr. 840, 850 (1979) (statement of basis for decision
required by statute).

104. See Cdlifornia Ass'n of Psychology Providers v. Rank, 51 Cal. 3d 1, 11,
793 P.2d 2, 270 Cal. Rptr. 796, 800-01 (1990).
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quacy of the factual underpinning of the discretionary deci-
sion, and the rationality of the choice.195

In reviewing the adequacy of the factual underpinning, it
Is not clear whether the abuse of discretion test is merely
another way to state the substantial evidence test, or whether
the substantial evidence test gives the court greater leeway in
reviewing the agency decision, but the prevailing view is that
they are synonymous.106 | egidlative history of a 1982 enact-
ment197 also suggests that substantial evidence is the appro-
priate test whenever the issue is the factual basis for agency
discretionary action.

The proposed law requires the factual underpinnings of a
discretionary decision to be reviewed by the same standards
for other fact-finding — substantial evidence or independent
judgment198 — whether the decision arose out of formal or
informal adjudication, quasi-legislative action such as rule-
making, or some other function.109

Review of Agency Procedure

Under existing law, California courts use independent
judgment on the question of whether agency action complied
with procedural requirements of statutes or the constitution.110
California courts have occasionally mandated administrative

105. Asimow, supra note 80, at 1228-29.
106. Asimow, supra note 80, at 1229.

107. 1982 Cal. Stat. ch. 1573, § 10 (amending Gov’t Code § 11350); Asimow,
supra note 80, at 1230.

108. Seediscussion supra in text accompanying notes 89-98.

109. The proposed law rejects case law indicating that an exercise of agency
discretion can be disturbed only if evidentiary support is “entirely lacking” or
that review is less intensive in abuse of discretion cases than in other cases. See
generally Asimow, supra note 80, at 1240.

110. See Cdifornia Hotel & Motel Ass'n v. Industrial Welfare Comm’n, 25
Cal. 3d 200, 209-16, 599 P.2d 31, 36-41, 157 Cal. Rptr. 840, 845-50 (1979);
City of Fairfield v. Superior Court, 14 Cal. 3d 768, 776, 537 P.2d 375, 379, 122
Cal. Rptr. 543, 547 (1975).
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procedures not required by any statute, either in the interest of
fair procedurest!! or to facilitate judicial review.112

The Commission believes that California courts should
retain the power to impose administrative procedures not
found in a statute. This power is necessary to prevent proce-
dural unfairness to parties. However, while courts should
continue to use independent judgment on procedural issues,
they should normally accord considerabl e deference to agency
decisions about how to implement procedural provisions in
statutes. Agency expertise is just as relevant in establishing
procedure as in fact-finding and determining law and
policy.113

The proposed law permits the court to exercise indepen-
dent judgment in reviewing agency procedures, with defer-
ence to the agency’s determination of what procedures are
appropriate. 114

EVIDENCE OUTSIDE THE ADMINISTRATIVE RECORD

Under existing law, in administrative mandamust!> to
review an adjudicative proceeding, the court may remand to

111. See, eg., Ettinger v. Board of Medical Quality Assurance, 135 Cal. App.
3d 853, 185 Cal. Rptr. 601 (1982).

112. Saleeby v. State Bar, 39 Cal. 3d 547, 566-68, 702 P.2d 525, 536-38, 216
Cal. Rptr. 367, 378-80 (1985); Topanga Ass'n for a Scenic Community V.
County of Los Angeles, 11 Cal. 3d 506, 522 P.2d 12, 113 Cal. Rptr. 836 (1974).

113. Asimow, supra note 80, at 1246.

114. An agency’s procedural choices under a general statute applicable to a
variety of agencies, such as the Administrative Procedure Act, should be entitled
to less deference than a choice made under a statute unique to that agency.
Asimow, supra note 80, at 1247. The proposed law provides that the standard of
review of agency procedure does not apply to judicia review of state agency
rulemaking under the Administrative Procedure Act. The Law Revision Com-
mission is studying this question as part of its administrative rulemaking study.

115. Traditional mandamus is rarely, if ever, appropriate to review an adju-
dicative proceeding. See California Administrative Mandamus § 1.8, at 8 (Cal.
Cont. Ed. Bar, 2d ed. 1989).



1997] RECOMMENDATION 39

the agency to admit additional evidence only if in the exercise
of reasonable diligence the evidence could not have been pro-
duced at, or was improperly excluded from, the administrative
hearing.116 For independent judgment review, the court may
either admit the evidence itself or remand if one of those two
conditions is satisfied.117

In traditional mandamus to review ministerial or informal
action, extra-record evidence is freely admissible if the facts
are in dispute.118 The court ssimply takes evidence and deter-
mines the issues. In traditional mandamus to review quasi-
legidlative action, extra-record evidence is admissible only if
the evidence existed before the agency decision and it was not
possible in the exercise of reasonable diligence to present it at
the administrative proceeding.119

The proposed law codifies a closed record requirement for
review of agency action where the agency gave interested
persons notice and an opportunity to submit oral or written
comment and maintained a record or file of its proceedings.
These requirements will generally be satisfied for most
administrative adjudication and quasi-legislative action. If
these requirements are not satisfied, the court may either
receive the evidence itself or remand to the agency to do so.
Thiswill apply to most ministerial and informal action.

If the agency failed to give interested persons notice and an
opportunity to submit oral or written comment, or did not
maintain a record or file of its proceedings, the proposed law
permits the court to remand to the agency to reconsider in
light of additional evidence that in the exercise of reasonable

116. Code Civ. Proc. § 1094.5(e).
117. 1d.

118. Western States Petroleum Ass' n v. Superior Court, 9 Cal. 4th 559, 575-
76, 888 P.2d 1268, 38 Cal. Rptr. 2d 139, 147-48 (1995).

119. Western States Petroleum Ass'n v. Superior Court, 9 Cal. 4th 559, 578,
888 P.2d 1268, 38 Cal. Rptr. 2d 139, 149 (1995).
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diligence could not have been produced at, or was improperly
excluded from, the agency proceeding.120 This is consistent
with the agency’s role as the primary factfinder and the
court’s role as a reviewing body. The court may receive the
evidence itself without remanding the case to the agency in
any of the following circumstances:

(1) The evidence is needed to decide whether those taking
the agency action were improperly constituted as a decision-
making body or whether there were grounds to disqualify
them, whether the procedure or decisionmaking process was
unlawful.

(2) The standard of review of an adjudicative proceeding is
the independent judgment of the court.

(3) No hearing was held by the agency and the court finds
that remand to the agency would be unlikely to result in a bet-
ter record for review and the interests of economy and effi-
ciency would be served by receiving the evidence itself.121

PROPER COURT FOR REVIEW; VENUE

Under existing law, most judicial review of agency action is
in superior court.122 Either the Supreme Court or the court of
appeal reviews decisions of the Workers Compensation
Appeals Board,123 Department of Alcoholic Beverage Con-
trol,124 and Alcoholic Beverage Control Appeas Board.125
The court of appeal reviews decisions of the Agricultural

120. The proposed law deals only with admissibility of new evidence on issues
involved in the agency proceeding. It does not limit evidence on issues unique to
judicial review, such as petitioner’s standing or capacity, or affirmative defenses
such as laches for unreasonable delay in seeking judicial review.

121. Thisprovision does not apply to judicia review of rulemaking.
122. Asimow, supra note 4, at 423.

123. Lab. Code 88 5950, 5955.

124. Bus. & Prof. Code 8§ 23090, 23090.5.

125. 1d.
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Labor Relations Board!26 and Public Employment Relations
Board.12” The proposed law does not alter this scheme.

Under existing law, venue in superior court for adminis-
trative mandamus is in the county where the cause of action
arose.128 The proposed law adds Sacramento County as an
additional permissible county when a state agency is
involved.129 For judicial review of local agency action, the
proposed law provides that venue is in the county of jurisdic-
tion of the agency. Thisis probably not a substantive change,
since the cause of action islikely to arise in the county of the
local agency’s jurisdiction. For judicial review of action of a
nongovernmental entity,130 the proposed law provides that
venue isin the county where the entity is located.

STAYS PENDING REVIEW

Under the existing APA, an agency has power to stay its
own decision.131 Whether or not the agency does so, the supe-
rior court has discretion to stay the agency action, but should

126. Lab. Code § 1160.8.
127. Gov't Code §8§ 3520, 3542, 3564.

128. See Code Civ. Proc. § 393(1)(b); Duval v. Contractors State License Bd.,
125 Cadl. App. 2d 532, 271 P.2d 194 (1954); Cdifornia Administrative Man-
damus § 8.16, at 269 (Cal. Cont. Ed. Bar, 2d ed. 1989).

129. Most state agencies have their headquarters offices in Sacramento. The
Sacramento County Superior Court is likely to have or develop expertisein judi-
cial review proceedings. The provision for venue in Sacramento County does not
apply to judicial review of a decision of a private hospital board under the pro-
posed law. The proposed law also preserves the special venue rule for review of
driver's license proceedings. See Veh. Code § 13559 (licensee's county of
residence).

130. Seediscussion supra in text accompanying note 29.
131. Gov't Code § 11519(b).
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not impose or continue a stay if to do so would be against the
public interest.132

A stricter standard applies in medical, osteopathic, or chi-
ropractic cases in which a hearing was provided under the
APA. The stricter standard also applies to non-heath care
APA cases in which the agency head adopts the proposed
decision of the administrative law judge in its entirety or
adopts the decision and reduces the penalty. Under the stricter
standard, a stay should not be granted unless the court is satis-
fied that the public interest will not suffer and the agency is
unlikely to prevail ultimately on the merits.133 The court may
condition a stay order on the posting of a bond.

If the trial court denies the writ of mandamus and a stay is
in effect, the appellate court can continue the stay.134 If the
trial court grants the writ, the agency action is stayed pending
appeal unless the appellate court orders otherwise.135

The proposed law simplifies this scheme by providing one
standard regardless of the type of agency action being
reviewed. Under the proposed law, the factors to be consid-
ered by the court in determining whether to grant a stay
include, in addition to the public interest and the likelihood of
success on the merits, the degree to which the applicant for a
stay will suffer irreparable injury from denial of a stay and the

132. Code Civ. Proc. § 1094.5(g). However, the court may not prevent or
enjoin the collection of any tax. Cal. Congt. art. XII1, § 32.

133. See Code Civ. Proc. § 1094.5(h).

134. If astay isin effect when a notice of appeal isfiled, the stay is continued
in effect by operation of law for 20 days from the filing of the notice. Code Civ.
Proc. § 1094.5(g).

135. In cases not arising under the administrative mandamus statute, the trial
and appellate courts presumably have their usual power to grant a stay. Asimow,
supra note 4, at 436; see California Civil Writ Practice 88 7.51-7.53, at 267-69
(Cal. Cont. Ed. Bar, 3d ed. 1996).
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degree to which the grant of a stay would harm third
parties.136

COSTS

The proposed law consolidates and generalizes provisions
on the fee for preparing a transcript and other portions of the
record, recovering costs of suit by the prevailing party, and
proceedings in forma pauperis.137

136. These revisions will make the standard for granting a stay similar to the
standard for granting a preliminary injunction. Asimow, supra note 4, at 437.

137. See Code Civ. Proc. §8§ 1094.5(a), 1094.6(c); Gov't Code § 11523. The
proposed law continues the existing provision in Code of Civil Procedure
Section 1094.5(a) for proceedings in forma pauperis to review an adjudicative
proceeding, but does not expand it to apply to review of matters other than adju-
dication. The proposed law aso recodifies Government Code Section 800
(attorney fees where agency action was arbitrary or capricious) in the Code of
Civil Procedure without substantive change.
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PROPOSED L EGISL ATION

Code Civ. Proc. 88 1120-1123.950 (added). Judicial review of agency
action

SEC. . Title 2 (commencing with Section 1120) is added
to Part 3 of the Code of Civil Procedure, to read:

TITLE 2. JUDICIAL REVIEW OF AGENCY ACTION
CHAPTER 1. GENERAL PROVISIONS

Article 1. Preliminary Provisions

§ 1120. Entitiesto which title applies

1120. (a) Except as provided by statute, this title governs
judicial review of agency action of any of the following
entities:

(1) The state, including any agency or instrumentality of the
state, whether exercising executive powers or otherwise.

(2) A local agency, including a county, city, district, public
authority, public agency, or other political subdivision in the
state.

(3) A public corporation in the state.

(b) This title governs judicial review of a decision of a
nongovernmental entity if any of the following conditions is
satisfied:

(1) A statute expressly so provides.

(2) The decision is made in a proceeding to which Chapter
4.5 (commencing with Section 11400) of Part 1 of Division 3
of Title 2 of the Government Code applies.

(3) The decision is made in an adjudicative proceeding
required by law, is quasi-public in nature, and affects
fundamental vested rights, and the proceeding is of a kind
likely to result in arecord sufficient for judicial review.
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Comment. Section 1120 makes clear that the judicial review
provisions of this title apply to actions of local agencies as well as state
government. But see Section 1121(d) (title does not apply to judicial
review of alocal agency ordinance, regulation, or legidative resolution).
The term “local agency” is defined in Government Code Section 54951.
See Section 1121.260 & Comment. The introductory clause of Section
1120 recognizes that some proceedings are exempted by statute from
application of thistitle. See Bus. & Prof. Code § 6089 (State Bar Court);
Gov't Code § 1142010 (award in binding arbitration under
Administrative Procedure Act); Pub. Res. Code § 25531.5 (Energy
Commission); Pub. Util. Code § 1768 (Public Utilities Commission). See
also Gov't Code § 19576.1 (disciplinary decisions not subject to judicial
review). This title aso does not apply to proceedings where the
substantive right originates in the constitution, such as inverse
condemnation. See California Government Tort Liability Practice § 2.97,
at 181-82 (Cal. Cont. Ed. Bar, 3d ed. 1992). See also Section 1123.160
(condition of relief).

Paragraph (1) of subdivision (b) appliesthistitleto judicial review of a
decision of a nongovernmental entity if a statute expressly so provides.
For a statute applying this title to a nongovernmental entity, see Health &
Safety Code 8§ 1339.63 (adjudication by private hospital board).

Paragraph (2) of subdivision (b) recognizes that Government Code
Sections 11400-11470.50 apply to some private entities. See Gov’'t Code
§ 11410.60 [in SB 68, administrative adjudication by quasi-public
entities, introduced at the 1997 session].

Paragraph (3) of subdivision (b) is drawn from a portion of the first
sentence of former Section 1094.5(a) (decision made in “proceeding in
which by law a hearing is required to be given, evidence is required to be
taken, and discretion in the determination of facts is vested in the inferior
tribunal, corporation, board, or officer”) and from case law on the
availability of administrative mandamus to review a decision of a
nongovernmental entity. See, e.g., Anton v. San Antonio Community
Hospital, 19 Cal. 3d 802, 814, 567 P.2d 1162, 140 Cal. Rptr. 442 (1979);
Pomona College v. Superior Court, 45 Cal. App. 4th 1716, 53 Cal. Rptr.
2d 662 (1996); Delta Dental Plan v. Banasky, 27 Cal. App. 4th 1598, 33
Cal. Rptr. 2d 381 (1994); Wallin v. Vienna Sausage Mfg. Co., 156 Cal.
App. 3d 1051, 203 Cal. Rptr. 375 (1984); Bray v. International Molders
& Allied Workers Union, 155 Cal. App. 3d 608, 202 Cal. Rptr. 269
(1984); Coppernoll v. Board of Directors, 138 Cal. App. 3d 915, 188 Cal.
Rptr. 394 (1983). The requirement in paragraph (3) that the proceeding
be of a kind likely to result in a record sufficient for judicial review is
new, and is necessary to avoid the unfairness that might result from
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applying the closed record requirement of this title. See Sections
1123.810, 1123.850.

Subdivision (b) applies this title only to nongovernmental action of
specific application that determines a legal right, duty, privilege,
immunity, or other legal interest of a particular person, and not to quasi-
legislative acts. See Section 1121.250 (“decision” defined). If thistitleis
not available to review a decision of a nongovernmental entity because
the requirements of subdivision (b) are not met, traditional mandamus
may be available under Section 1085. See California Civil Writ Practice
88 6.16-6.17, at 203-05 (Cal. Cont. Ed. Bar, 3d ed. 1996). If the person
seeking review uses the wrong procedure, the court should ordinarily
permit amendment of the pleadings to use the proper procedure. See, e.g.,
Scott v. City of Indian Wells, 6 Cal. 3d 541, 549-50, 492 P.2d 1137, 99
Cal. Rptr. 745 (1972) (reversible error to sustain general demurrer to
complaint for declaratory relief without leave to amend when proper
remedy is administrative mandamus).

References in section Comments in this title to the “1981 Model State
APA” mean the Moddl State Administrative Procedure Act (1981)
promulgated by the National Conference of Commissioners on Uniform
State Laws. See 15 U.L.A. 1 (1990).

§ 1121. Proceedings to which title does not apply

1121. Thistitle does not apply to any of the following:

(a) Judicia review of agency action by any of the following
means.

(1) Where a statute provides for trial de novo.

(2) Action for refund of taxes or fees under Section 5140 or
5148 of the Revenue and Taxation Code, or under Division 2
(commencing with Section 6001) of the Revenue and
Taxation Code.

(3) Action under Division 3.6 (commencing with Section
810) of the Government Code, relating to claims and actions
against public entities and public employees.

(b) Litigation in which the sole issue is a claim for money
damages or compensation and the agency whose action is at
Issue does not have statutory authority to determine the claim.

(c) Judicial review of adecision of acourt.
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(d) Judicia review of either of the following enacted by a
county board of supervisors or city council:

(1) An ordinance or regulation.

(2) A resolution that is legislative in nature.

(e) Judicia review of agency proceedings pursuant to a
reference to the agency ordered by the court.

Comment. Under subdivision (a)(1) of Section 1121, this title does not
apply where a statute provides for judicial review by a trial de novo.
Such statutes include: Educ. Code 88 33354 (hearing on compliance with
federal law on interscholastic activities), 67137.5 (judicial review of
college or university withholding student records); Food & Agric. Code §
31622 (hearing concerning vicious dog); Gov't Code § 53088.2 (judicial
review of local action concerning video provider); Lab. Code 8§ 98.2
(judicial review of order of Labor Commissioner on employee
complaint), 1543 (judicia review of determination of Labor
Commissioner involving athlete agent), 1700.44 (judicial review of order
of Labor Commissioner involving talent agency); Rev. & Tax. Code §
1605.5 (change of property ownership or new construction); Welf. &
Inst. Code § 5334 (judicial review of capacity hearing).

Subdivision (a)(2) exempts from this title actions for refund of taxes
under Section 5140 or 5148 of, or Division 2 of, the Revenue and
Taxation Code, but does not generally exempt property taxation under
Division 1 of that code. Thisis consistent with existing law under which
judicial review of a property tax assessment is not by trial de novo, but is
based on the administrative record. See Bret Harte Inn, Inc. v. City &
County of San Francisco, 16 Cal. 3d 14, 544 P.2d 1354, 127 Cal. Rptr.
154 (1976); Del.uz Homes, Inc. v. County of San Diego, 45 Cal. 2d 546,
290 P.2d 544 (1955); Prudential Ins. Co. v. City & County of San
Francisco, 191 Cal. App. 3d 1142, 236 Cal. Rptr. 869 (1987); Kaiser
Center, Inc. v. County of Alameda, 189 Cal. App. 3d 978, 234 Cal. Rptr.
603 (1987); Trailer Train Co. v. State Bd. of Equalization, 180 Cal. App.
3d 565, 225 Cal. Rptr. 717 (1986); Hunt-Wesson Foods, Inc. v. County
of Alameda, 41 Cal. App. 3d 163, 116 Cal. Rptr. 160 (1974); Westlake
Farms, Inc. v. County of Kings, 39 Cal. App. 3d 179, 114 Cal. Rptr. 137
(1974). See dlso Cal. Const. art. XIlI, § 32 (courts may not prevent or
enjoin collection of any tax).

Subdivision (a)(3) provides that this title does not apply to an action
brought under the California Tort Claims Act. However, subdivision
(a)(3) does not prevent the claims requirements of the Tort Claims Act
from applying to an action seeking primarily money damages and also
extraordinary relief incidental to the prayer for damages. See Section
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1123.730(b) (damages subject to Tort Claims Act if applicable); Eureka
Teacher’'s Ass'n v. Board of Educ., 202 Cal. App. 3d 469, 474-76, 247
Cal. Rptr. 790 (1988); Loehr v. Ventura County Community College
Dist., 147 Cal. App. 3d 1071, 1081, 195 Cal. Rptr. 576 (1983). However,
this title does apply to compel an agency to pay a claim that has been
allowed and is required to be paid. Gov't Code § 942.

Under subdivision (b), this title does not apply, for example, to
enforcement of a government bond in an action at law, or to actions
involving contract, intellectual property, or copyright. This title does
apply to denia by the Department of Health Services of a clam by a
health care provider where the department has statutory authority to
determine such clams. See, eg., Wef. & Inst. Code 8§ 14103.6,
14103.7. Judicial review of denial of such a claim is under this title and
not, for example, in small claims court. See Section 1121.120 (this title
provides exclusive procedure for judicial review of agency action).

Subdivision (d) provides that thistitle does not apply to judicial review
of an ordinance or regulation of a county board of supervisors or city
council, or of aresolution of those bodies that is legislative in nature. For
an example of a resolution that is legidlative in nature, see Valentine v.
Town of Ross, 39 Ca. App. 3d 954, 114 Cal. Rptr. 678 (1974)
(resolution approving flood control project). For examples of resolutions
that are not legidative in nature, see Simpson v. Hite, 36 Cal. 2d 125,
222 P.2d 225 (1950) (resolution designating site for court buildings);
Burdick v. City of San Diego, 29 Cal. App. 2d 565, 84 P.2d 1064 (1938)
(resolution designating site for city jail, police headquarters, and
courtrooms). Matters exempted from this title by subdivision (d) remain
subject to judicial review by traditional mandamus or by an action for
injunctive or declaratory relief. See, e.g., Karlson v. City of Camarillo,
100 Cal. App. 3d 789, 798, 161 Cal. Rptr. 260 (1980) (mandamus to
review amendment of city’s general plan); cf. Guidotti v. County of
Yolo, 214 Cal. App. 3d 1552, 1561-63, 271 Cal. Rptr. 858, 863-64
(1986) (declaratory and injunctive relief and mandamus to review setting
by county of levels of general relief). If a proceeding is brought under
this title to review ministerial or informa action and a separate
proceeding for traditional mandamus is brought to review an ordinance,
regulation, or legidative resolution upon which the action is based, the
two proceedings may be consolidated by the court under Section 1048.
See Section 1123.710.

Subdivision (e) makes clear this title does not apply where an agency
acts as referee in a court-ordered reference. See, e.g., Water Code 88
2000-2048. However, notwithstanding subdivision (e), Chapter 2
(commencing with Section 1122.010) on primary jurisdiction may still
apply. Section 1122.010; see generally National Audubon Soc'y v.
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Superior Court, 33 Cal. 3d 419, 451, 658 P.2d 709, 731, 189 Cal. Rptr.
346, 368, cert. denied, 464 U.S. 977 (1983); Environmental Defense
Fund v. East Bay Mun. Util. Dist., 26 Cal. 3d 183, 193-200, 605 P.2d 1,
5-9, 161 Cal. Rptr. 466, 470-74 (1980). See also Water Code § 2504 (title
does not apply to statutory adjudication under specified Water Code
provisions).

§1121.110. Conflicting or inconsistent statute controls

1121.110. A statute applicable to a particular entity or a
particular agency action prevails over a conflicting or
inconsistent provision of thistitle.

Comment. Section 1121.110 is drawn from the first sentence of
former Government Code Section 11523 (judicial review in accordance
with provisions of Code of Civil Procedure “subject, however, to the
statutes relating to the particular agency”). As used in Section 1121.110,
“statute” does not include a loca ordinance. See Cal. Const. art. IV, §
8(b) (statute enacted only by bill in the Legidlature); id. art. X1, 8 7 (local
ordinance).

§1121.120. Other formsof judicial review replaced

1121.120. (a) The procedure provided in this title for
judicial review of agency action is a proceeding for
extraordinary relief in the nature of mandamus and shall be
used in place of administrative mandamus, ordinary
mandamus, certiorari, prohibition, declaratory relief,
injunctive relief, and any other judicial procedure, to the
extent those procedures might otherwise be used for judicial
review of agency action.

(b) Nothing in this title limits use of the writ of habeas
corpus.

(c) Notwithstanding Section 427.10, no cause of action may
be joined in a proceeding under this title unless it states
independent grounds for relief.

Comment. Subdivision (a) of Section 1121.120 is drawn from 1981
Model State APA Section 5-101. By establishing this title as the
exclusive method for judicial review of agency action, Section 1121.120
continues and broadens the effect of former Section 1094.5. See, e.g.,
Viso v. State, 92 Cal. App. 3d 15, 21, 154 Cal. Rptr. 580, 584 (1979).
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Subdivision (a) implements the original writ jurisdiction given by Article
VI, Section 10, of the California Constitution (original jurisdiction for
extraordinary relief in the nature of mandamus). Nothing in this title
limits the original writ jurisdiction of the courts. See Section
1123.510(b).

Under subdivision (b), this title does not apply to the writ of habeas
corpus. See Cal. Const. art. I, § 11, art. VI, 8 10. See aso In re
McVickers, 29 Cal. 2d 264, 176 P.2d 40 (1946); In re Stewart, 24 Cal. 2d
344, 149 P.2d 689 (1944); Inre DeMond, 165 Cal. App. 3d 932, 211 Cdl.
Rptr. 680 (1985).

Subdivision (c) continues prior law. See, e.g., State v. Superior Court,
12 Cal. 3d 237, 249-51, 524 P.2d 1281, 115 Cal. Rptr. 497, 504 (1974)
(declaratory relief not appropriate to review administrative decision, but
is appropriate to declare a statute facially unconstitutional); Hensler v.
City of Glendale, 8 Cal. 4th 1, 876 P.2d 1043, 32 Cal. Rptr. 2d 244, 253
(1994) (inverse condemnation action may be joined in administrative
mandamus proceeding involving same facts); Mata v. City of Los
Angeles, 20 Cal. App. 4th 141, 147-48, 24 Cadl. Rptr. 2d 314, 318 (1993)
(complaint for violation of civil rights may be joined with administrative
mandamus). If other causes of action are joined with a proceeding for
judicial review, the court may sever the causes for trial. See Section
1048. See also Section 598.

Nothing in this section limits the type of relief or remedial action
available in a proceeding under this title. See Section 1123.730 (type of
relief).

§1121.130. Injunctiverelief ancillary

1121.130. Injunctive relief is ancillary to and may be used
as a supplemental remedy in connection with a proceeding
under thistitle.

Comment. Section 1121.130 makes clear that the procedures for
injunctive relief may be used in a proceeding under this title. See also
Section 1123.730 (injunctive relief authorized).

§1121.140. Exer cise of agency discretion

1121.140. Nothing in this title authorizes the court to
interfere with avalid exercise of agency discretion or to direct
an agency how to exercise its discretion.
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Comment. Section 1121.140 is drawn from 1981 Model State APA
Section 1-116(c)(8)(i), and is consistent with the last clause in former
Section 1094.5(f).

§1121.150. Application of new law

1121.150. (a) This title applies to a proceeding commenced
on or after January 1, 1998, for judicial review of agency
action.

(b) The applicable law in effect before January 1, 1998,
continues to apply to a proceeding for judicia review of
agency action pending on January 1, 1998.

Comment. Subdivision (a) of Section 1121.150 applies this title to a
proceeding commenced on or after the operative date.

Subdivision (b) is drawn from a portion of 1981 Model State APA
Section 1-108. Pending proceedings for administrative mandamus,
declaratory relief, and other proceedings for judicial review of agency

action are not governed by this title, but should be completed under the
applicable provisions other than thistitle.

Article 2. Definitions

§1121.210. Application of definitions

1121.210. Unless the provision or context requires
otherwise, the definitions in this article govern the
construction of thistitle.

Comment. Section 1121.210 limits these definitions to judicial review
of agency action. Some parallel provisions may be found in the statutes
governing adjudicative proceedings by state agencies. See Gov’'t Code 88
11405.10-11405.80 (operative July 1, 1997).

§ 1121.220. Adjudicative proceeding

1121.220. “Adjudicative proceeding” means an evidentiary
hearing for determination of facts pursuant to which an
agency formulates and issues a decision.

Comment. Section 1121.220 is drawn from the Administrative
Procedure Act. See Gov't Code § 11405.20 (operative July 1, 1997) &
Comment (“adjudicative proceeding” defined). See aso Sections
1121.230 (“agency” defined), 1121.250 (“decision” defined).
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§ 1121.230. Agency

1121.230. (a) “Agency” means a board, bureau,
commission, department, division, governmental subdivision
or unit of agovernmental subdivision, office, officer, or other
administrative unit, including the agency head, and one or
more members of the agency head or agency employees or
other persons directly or indirectly purporting to act on behalf
of or under the authority of the agency head.

(b) When thistitle appliesto judicial review of adecision of
anongovernmental entity, “agency” includes that entity.

Comment. Section 1121.230 is drawn from the Administrative
Procedure Act. See Gov't Code § 11405.30 (operative July 1, 1997) &
Comment (“agency” defined). Subdivision (@) is broadly drawn to
subject all governmental units to this title unless expressly excepted by
statute. See Comment to Section 1120.

§1121.240. Agency action

1121.240. “ Agency action” means any of the following:

(a) Thewhole or a part of arule or adecision.

(b) Thefailureto issue arule or adecision.

(c) An agency’s performance of any other duty, function, or
activity, discretionary or otherwise.

(d) An agency’s failure to perform any duty, function, or
activity, discretionary or otherwise, that the law requires to be
performed or that would be an abuse of discretion if not
performed.

Comment. Section 1121.240 is drawn from 1981 Model State APA
Section 1-102(2). The term “agency action” includes a “rule’” and a
“decision” defined in Sections 1121.290 (rule) and 1121.250 (decision),
and an agency’s failure to issue a rule or decision. It goes further,
however. Subdivisions (¢) and (d) make clear that “agency action”
includes everything and anything el se that an agency does or does not do,
whether its action or inaction is discretionary or otherwise. There are no
exclusions from that all-encompassing definition. As a consequence,
there is a category of “agency action” that is neither a “decision” nor a

“rule” because it neither establishes the legal rights of any particular
person nor establishes law or policy of general applicability. See also
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Section 1123.110(b) (court may summarily decline to grant review if
petition does not present substantial issue).

The principal effect of the broad definition of “agency action” is that
everything an agency does or does not do is subject to judicial review if
the limitations provided in Chapter 3 (commencing with Section
1123.110) are satisfied. See Section 1123.110 (requirements for judicial
review). Success on the merits in such cases, however, is another thing.
See also Sections 1121.230 (“agency” defined), 1123.160 (condition of
relief).

§1121.250. Decision

1121.250. “Decision” means an agency action of specific
application that determines a lega right, duty, privilege,
Immunity, or other legal interest of a particular person.

Comment. Section 1121.250 is drawn from the Administrative
Procedure Act. See Gov't Code § 11405.50 (operative July 1, 1997) &
Comment (“decision” defined). See also Sections 1121.240 (“agency
action” defined), 1121.280 (“person” defined).

§1121.260. L ocal agency

1121.260. “Local agency” means “local agency” as defined
in Section 54951 of the Government Code.

Comment. Section 1121.260 is drawn from former Section 1094.6,
and is broadened to include school districts. Under Government Code
Section 54951, “local agency” means “a county, city, whether genera
law or chartered, city and county, town, school district, municipa
corporation, district, political subdivision, or any board, commission or
agency thereof, or other local public agency.” See aso Section 1121.230
("agency” defined).

§1121.270. Party

1121.270. (a) As it relates to agency proceedings, “party”
means the agency that is taking action, the person to which
the agency action is directed, and any other person named as a
party or alowed to appear or intervene in the agency
proceedings.

(b) As it relates to judicial review proceedings, “party”
means the person seeking judicia review of agency action
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and any other person named as a paty or alowed to
participate as a party in thejudicial review proceedings.

Comment. Subdivision (a) of Section 1121.270 is drawn from the
Administrative Procedure Act. See Gov't Code § 11405.60 (operative
July 1, 1997) & Comment (“party” defined). This section does not
address the question of whether a person is entitled to judicial review.
Standing to obtain judicia review is dealt with in Article 2 (commencing
with Section 1123.210) of Chapter 3. See aso Section 1121.230
(“agency” defined).

8§ 1121.280. Person

1121.280. “Person” includes an individual, partnership,
corporation, governmental subdivison or wunit of a
governmental subdivision, or public or private organization or
entity of any character.

Comment. Section 1121.280 is drawn from the Administrative
Procedure Act. See Gov't Code § 11405.70 (operative July 1, 1997) &
Comment (“person” defined). It supplements the definition in Code of
Civil Procedure Section 17 and is broader in its application to a
governmenta subdivision or unit. This includes an agency other than the
agency against which rights under this title are asserted by the person.
Inclusion of such agencies and units of government insures, therefore,
that other agencies or other governmental bodies will be accorded al the
rights that a person has under thistitle.

§1121.290. Rule

1121.290. “Rule’” means the whole or a part of an agency
regulation, including a “regulation” as defined in Section
11342 of the Government Code, order, or standard of genera
applicability that implements, interprets, makes specific, or
prescribes law or policy, or the organization, procedure, or
practice requirements of an agency, except one that relates
only to the interna management of the agency. The term
includes the amendment, supplement, repeal, or suspension of
an existing rule.

Comment. Section 1121.290 is drawn from 1981 Model State APA
Section 1-102(10) and Government Code Section 11342(g). The
definition includes all agency orders of general applicability that
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implement, interpret, or prescribe law or policy, without regard to the
terminology used by the issuing agency to describe them. The exception
for an agency standard that relates only to the internal management of the
agency is drawn from Government Code Section 11342(g), and is
generalized to apply to local agencies. See also Sections 1121 (this title
does not apply to local agency ordinance), 1121.230 (“agency” defined),
1121.260 (“local agency” defined).

This title applies to an agency rule whether or not the rule is a
“regulation” to which the rulemaking provisions of the Administrative
Procedure Act apply.

CHAPTER 2. PRIMARY JURISDICTION

§ 1122.010. Application of chapter

1122.010. Notwithstanding Section 1121, this chapter
applies if a judicia proceeding is pending and the court
determines that an agency has exclusive or concurrent
jurisdiction over the subject matter of the proceeding or an
issue in the proceeding.

Comment. Section 1122.010 makes clear that the provisions
governing primary jurisdiction come into play only when there is
exclusive or concurrent jurisdiction in an agency over a matter that is the
subject of a pending judicial proceeding. The introductory clause makes
clear this chapter applies, for example, to ajudicial proceeding involving
a trial de novo. The term “judicial proceeding” is used to mean any
proceeding in court, including acivil action or a special proceeding.

This chapter deals with original jurisdiction over a matter, rather than
with judicia review of previous agency action on the matter. If the
matter has previously been the subject of agency action and is currently
the subject of judicia review, the governing provisions relating to the
court’s jurisdiction are found in Chapter 3 (commencing with Section
1123.110) (judicial review) rather than in this chapter.

§ 1122.020. Exclusive agency jurisdiction

1122.020. If an agency has exclusive jurisdiction over the
subject matter of the proceeding or an issue in the proceeding,
the court shall decline to exercise jurisdiction over the subject
matter or the issue. The court may dismiss the proceeding or
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retain jurisdiction pending agency action on the matter or
Issue.

Comment. Section 1122.020 requires the court to yield primary
jurisdiction to an agency if there is a legisative scheme to vest the

determination in the agency. Adverse agency action is subject to judicial
review. See Section 1122.040 (judicial review following agency action).

§ 1122.030. Concurrent agency jurisdiction

1122.030. (a) If an agency has concurrent jurisdiction over
the subject matter of the proceeding or an issue in the
proceeding, the court shall exercise jurisdiction over the
subject matter or issue unless the court in its discretion refers
the matter or issue for agency action. The court may exercise
its discretion to refer the matter or issue for agency action if
the court determines the reference is appropriate taking into
consideration all relevant factors including, but not limited to,
the following:

(1) Whether agency expertise is important for proper
resolution of ahighly technical matter or issue.

(2) Whether the area is so pervasively regulated by the
agency that the regulatory scheme should not be subject to
judicial interference.

(3) Whether there is a need for uniformity that would be
jeopardized by the possibility of conflicting judicial decisions.

(4) Whether there is a need for immediate resolution of the
matter, and any delay that would be caused by referral for
agency action.

(5) The costs to the parties of additional administrative
proceedings.

(6) Whether agency remedies are adequate and whether any
delay for agency action would limit judicial remedies, either
practically or due to running of statutes of limitation or
otherwise.

(7) Any legidative intent to prefer cumulative remedies or
to prefer administrative resolution.
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(b) This section does not apply to a criminal proceeding.

(c) Nothing in this section confers concurrent jurisdiction
on a court over the subject matter of a pending disciplinary
proceeding under the Administrative Procedure Act, Chapter
5 (commencing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code.

Comment. Section 1122.030 codifies the court’s broad discretion to
refer the matter or an issue to an agency for action if there is concurrent
jurisdiction. See, e.g., Farmers Ins. Exch. v. Superior Court, 2 Cal. 4th
377, 391-92, 826 P.2d 730, 6 Ca. Rptr. 2d 487, 496 (1992). See
generally Asimow, Judicial Review: Standing and Timing, 27 Cal. L.
Revision Comm’ n Reports 229, 281-93 (1997).

Court retention of jurisdiction does not preclude agency involvement.
For example, the court in its discretion may request that the agency file
an amicus brief setting forth its views on the matter as an aternative to
referring the matter to the agency. If the matter is referred to the agency,
the agency action remains subject to judicia review. Section 1122.040
(judicial review following agency action).

§ 1122.040. Judicial review following agency action

1122.040. If an agency has exclusive or concurrent
jurisdiction over the subject matter of the proceeding or an
Issue in the proceeding, agency action on the matter or issue
is subject to judicia review to the extent provided in Chapter
3 (commencing with Section 1123.110).

Comment. Section 1122.040 makes clear that judicia review
principles apply to agency action even though an agency has exclusive
jurisdiction or the court refers a matter of concurrent jurisdiction to the
agency for action under this chapter.

CHAPTER 3. JUDICIAL REVIEW

Article 1. General Provisions

§ 1123.110. Requirementsfor judicial review

1123.110. (a) Subject to subdivision (b), a person who has
standing under this chapter and who satisfies the requirements
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governing exhaustion of administrative remedies, ripeness,
time for filing, and other preconditions is entitled to judicial
review of final agency action.

(b) The court may summarily decline to grant judicial
review if the petition for review does not present a substantial
issue for resolution by the court.

Comment. Subdivision (a) of Section 1123.110 is drawn from 1981
Model State APA Section 5-102(a). It ties together the threshold
requirements for obtaining judicial review of final agency action, and
guarantees the right to judicial review if these requirements are met. See,
e.g., Sections 1123.120 (finality), 1123.130 (judicia review of agency
rule), 1123.210 (standing), 1123.310 (exhaustion of administrative
remedies), 1123.630-1123.640 (time for filing petition for review of
decision in adjudicative proceeding).

The term “agency action” is defined in Section 1121.240. The term
includes rules, decisions, and other types of agency action and inaction.
This chapter contains provisions for judicial review of all types of agency
action.

Subdivision (b) continues the former discretion of the courts to decline
to grant awrit of administrative mandamus. Parker v. Bowron, 40 Cal. 2d
344, 351, 254 P.2d 6, 9 (1953); Dare v. Board of Medical Examiners, 21
Cal. 2d 790, 796, 136 P.2d 304, 308 (1943); Berry v. Coronado Bd. of
Educ., 238 Cal. App. 2d 391, 397, 47 Cal. Rptr. 727 (1965); California
Administrative Mandamus § 1.3, at 5 (Cal. Cont. Ed. Bar, 2d ed. 1989).
See aso Section 1121.120 (judicial review as proceeding for
extraordinary relief in the nature of mandamus).

§ 1123.120. Finality

1123.120. A person may not obtain judicia review of
agency action unless the agency actionisfinal.

Comment. Section 1123.120 continues the finality requirement of
former Section 1094.5(a) in language drawn from 1981 Model State
APA Section 5-102(b)(2). Agency action is typically not fina if the
agency intends the action to be preliminary, preparatory, procedural, or
intermediate with regard to subsequent action of that agency or another
agency. For example, state agency action concerning a proposed rule
subject to the rulemaking part of the Administrative Procedure Act is not
final until the agency submits the proposed rule to the Office of
Administrative Law for review as provided by that act, and the Office of
Administrative Law approves the rule pursuant to Government Code
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Section 11349.3. See also Section 1123.130 (rulemaking may not be
enjoined or prohibited, and rule may not be reviewed until it has been

applied).
For an exception to the requirement of finality, see Section 1123.140.

§1123.130. Judicial review of agency rule

1123.130. (a) Notwithstanding any other provision of law, a
court may not enjoin or otherwise prohibit an agency from
adopting arule.

(b) A person may not obtain judicial review of an agency
rule until the rule has been applied by the agency.

Comment. Subdivision (a) of Section 1123.130 continues State Water
Resources Control Bd. v. Office of Admin. Law, 12 Cal. App. 4th 697,
707-08, 16 Cal. Rptr. 2d 25, 31-32 (1993). Subdivision (a) prohibits, for
example, a court from enjoining a state agency from holding a public
hearing or otherwise proceeding to adopt a proposed rule on the ground
that the notice was legally defective. Similarly, subdivision (a) prohibits
a court from enjoining the Office of Administrative Law from reviewing
or approving a proposed rule that has been submitted by a regulatory
agency pursuant to Government Code Section 11343(a). A rule is subject
to judicial review after it is adopted. See Sections 1120, 1123.110. See
also Section 1123.140 (rule must be fit for immediate judicial review).

Subdivision (b) codifies the case law ripeness regquirement for judicial
review of an agency rule. See, e.g., Pacific Legal Foundation v.
California Coastal Comm'’n, 33 Cal. 3d 158, 655 P.2d 306, 188 Cal. Rptr.
104 (1982). See also Section 1121.290 (“rule” defined). For an exception
to the requirement of ripeness, see Section 1123.140. An allegation that
procedures followed in adopting a state agency rule were legally
deficient would not be ripe for judicial review until the agency completes
the rulemaking process and formally adopts the rule (typically by
submitting it to the Office of Administrative Law pursuant to
Government Code Section 11343), the Office of Administrative Law
approves the rule and submits it to the Secretary of State pursuant to
Government Code Section 11349.3 thus allowing it to become final, and
the adopting agency appliestherule.

§1123.140. Exception to finality and ripeness requirements
1123.140. Notwithstanding Sections 1123.120 and

1123.130, a person may obtain judicial review of agency

action that is not final or, in the case of an agency rule, that
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has not been applied by the agency, if al of the following
conditions are satisfied:

(@) It appears likely that the person will be able to obtain
judicial review of the agency action when it becomes final or,
In the case of an agency rule, when it has been applied by the
agency.

(b) Theissueisfit for immediate judicial review.

(c) Postponement of judicial review would result in an
Inadequate remedy or irreparable harm disproportionate to the
public benefit derived from postponement.

Comment. Section 1123.140 codifies an exception to the finality and
ripeness requirements in language drawn from 1981 Model State APA
Section 5-103. An issue is fit for immediate judicia review if it is
primarily legal rather than factual in nature and can be adequately
reviewed in the absence of concrete application by the agency. Under this
language the court must assess and balance the fitness of the issues for
immediate judicial review, the hardship to the person from deferring
review, and the public interest in granting or deferring review. See, e.g.,
BKHN, Inc. v. Department of Health Servs., 3 Cal. App. 4th 301, 4 C4dl.
Rptr. 2d 188 (1992); Abbott Laboratories v. Gardner, 387 U.S. 136
(1967).

§ 1123.150. Proceeding not moot because penalty completed
1123.150. A proceeding under this chapter is not made
moot by satisfaction during the pendency of the proceeding of
a penalty imposed by the agency.
Comment. Section 1123.150 continues the substance of the seventh

sentence of former Section 1094.5(g) and the fourth sentence of former
Section 1094.5(h)(3).

8 1123.160. Condition of relief

1123.160. (a) The court may grant relief under this chapter
only on grounds specified in Article 4 (commencing with
Section 1123.410) for reviewing agency action.

(b) The court may grant relief under this chapter from
procedural error only if the error was prejudicial.
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Comment. Subdivision (&) of Section 1123.160 is drawn from 1981
Model State APA Section 5-116(c) (introductory clause). It supersedes
the provision in former Section 1094.5(b) that the inquiry in an
administrative mandamus case is whether the agency proceeded without
or in excess of jurisdiction, whether there was a fair trial, and whether
there was any prejudicial abuse of discretion. The grounds for review of
agency action under Article 4 are the following (see Sections 1123.420-
1123.460):

(1) Whether the agency has erroneously interpreted the law.

(2) Whether agency action is based on an erroneous determination of
fact made or implied by the agency.

(3) Whether agency action is a proper exercise of discretion.

(4) Whether the agency has engaged in an unlawful procedure or
decisionmaking process, or has failed to follow prescribed procedure.

(5) Whether the persons taking the agency action were improperly
constituted as a decisionmaking body or subject to disqualification.

Subdivison (b) is drawn from Government Code Section 65010
(planning and zoning law).

Article 2. Standing

§ 1123.210. No standing unless authorized by statute

1123.210. A person does not have standing to obtain
judicial review of agency action unless standing is conferred
by this article or is otherwise expressly provided by statute.

Comment. Section 1123.210 states the intent of this article to override
existing case law standing principles and to replace them with the
statutory standards prescribed in this article. Other statutes conferring
standing include Public Resources Code Section 30801 (judicial review
of decision of Coastal Commission by “any aggrieved person”).

This title provides a single judicial review procedure for all types of
agency action. See Section 1121.120. The provisions on standing
therefore accommodate persons who seek judicia review of the entire
range of agency actions, including rules, decisions, and other action or
inaction. See Section 1121.240 (“agency action” defined).

§ 1123.220. Private interest standing

1123.220. An interested person has standing to obtain
judicial review of agency action. For the purpose of this
section, a person is not interested by the mere filing of a
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complaint with the agency where the complaint is not
authorized by statute or ordinance.

Comment. Section 1123.220 governs private interest standing for
judicial review of agency action other than adjudication. For specia rules
governing standing for judicial review of a decision in an adjudicative
proceeding, see Section 1123.240. See also Section 1121.240 (“agency
action” defined). The provision that an “interested” person has standing
is drawn from the law governing writs of mandate, and from the law
governing judicial review of state agency regulations. See, e.g., Code
Civ. Proc. 88 1060 (interested person may obtain declaratory relief),
1069 (party beneficially interested may obtain writ of review), 1086
(party beneficially interested may obtain writ of mandate); Gov’'t Code §
11350(a) (interested person may obtain judicial declaration on validity of
state agency regulation); cf. Code Civ. Proc. 8 902 (appeal by party
aggrieved). This requirement continues case law that a person must
suffer some harm from the agency action in order to have standing to
obtain judicia review of the action on a basis of private, as opposed to
public, interest. See, e.g., Sperry & Hutchinson Co. v. Cdlifornia State
Bd. of Pharmacy, 241 Cal. App. 2d 229, 50 Cal. Rptr. 489 (1966); Silva
v. City of Cypress, 204 Cal. App. 2d 374, 22 Cal. Rptr. 453 (1962). A
plaintiff’s private interest is sufficient to confer standing if that interest is
over and above that of members of the general public. Carsten v.
Psychology Examining Comm., 27 Cal. 3d 793, 796, 614 P.2d 276, 166
Cal. Rptr. 844 (1980). Non-pecuniary injuries, such as environmental or
aesthetic claims, are sufficient to satisfy the private interest test. Bozung
v. Local Agency Formation Comm’'n, 13 Cal. 3d 263, 529 P.2d 1017,
118 Cal. Rptr. 249 (1975); Albion River Watershed Protection Ass'n v.
Department of Forestry, 235 Cal. App. 3d 358, 286 Cal. Rptr. 573
(1991); Kane v. Redevelopment Agency of Hidden Hills, 179 Cal. App.
3d 899, 224 Ca. Rptr. 922 (1986); Citizens Assn for Sensible
Development v. County of Inyo, 172 Cal. App. 3d 151, 217 Cal. Rptr.
893 (1985). See generdly Asimow, Judicial Review: Sanding and
Timing, 27 Cal. L. Revision Comm’ n Reports 229, 236-38 (1997).

Section 1123.220 merely requires that a person be “interested” to seek
judicial review. Thus if a person has sufficient interest in the subject
matter, the person may seek judicia review even though the person did
not personally participate in the agency proceeding. See Friends of
Mammoth v. Board of Supervisors, 8 Cal. 3d 247, 267-68, 502 P.2d
1049, 104 Cd. Rptr. 761 (1972). However, in most cases the exhaustion
of remedies rule requires the issue to be reviewed to have been raised
before the agency by someone. See Section 1123.350.
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Standing of a person to obtain judicial review under this section is not
limited to private persons, but extends to public entities as well, whether
state or local. See Section 1121.280 (“person” includes governmental
subdivision). See also Bus. & Prof. Code 8§ 23090 (Department of
Alcoholic Beverage Control may get judicial review of decision of
Alcoholic Beverage Control Appeas Board); Martin v. Alcoholic
Beverage Control Appeals Bd., 52 Cal. 2d 238, 243, 340 P.2d 1, 4 (1959)
(same); Veh. Code § 3058 (DMV may get judicial review of order of
New Motor Vehicle Board); Tieberg v. Superior Court, 243 Cal. App. 2d
277, 283, 52 Ca. Rptr. 33, 37 (1966) (Director of Department of
Employment may get judicia review of decision of Unemployment
Insurance Appeals Board, a division of that department); Los Angeles
County Dep't of Health Servs. v. Kennedy, 163 Cal. App. 3d 799, 209
Cal. Rptr. 595 (1984) (county department of health services may get
judicial review of decision of county civil service commission); County
of Los Angelesv. Tax Appeals Bd. No. 2, 267 Cal. App. 2d 830, 834, 73
Cal. Rptr. 469, 471 (1968) (county may get judicial review of tax appeals
board decision); County of Contra Costav. Social Welfare Bd., 199 Cal.
App. 2d 468, 471, 18 Cal. Rptr. 573, 575 (1962) (county may get judicial
review of State Social Welfare Board decision ordering county to
reinstate welfare benefits); Board of Permit Appeals v. Central Permit
Bureau, 186 Cal. App. 2d 633, 9 Ca. Rptr. 83 (1960) (loca permit
appeals board may get traditional mandamus against inferior agency that
did not comply with its decision). But cf. Star-Kist Foods, Inc. v. County
of Los Angeles, 42 Cal. 3d 1, 719 P.2d 987, 227 Cal. Rptr. 391 (1986)
(city or county standing to challenge state action as violating federal
constitutional rights).

If a person is authorized by statute or ordinance to file a complaint
with the agency and the complaint is rejected, the person is “interested