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Memorandum No. b
Subject: Custody Proceedings in Califormia

Topic No. 12 in the 1956 Report of the Commission was "A sty to
determine whether the law respecting jurisdiction of cowrts in proceedings
affecting the custody of children should be revised.”

We retained Dea.nr Robert Kingsley of the School of Law at the University
of Southern California to do & research study for us on this matter. Dean
Kingsley's study, a copy of which is attached, was long since received and
was given prelimlnary consideration by -the Southern Committee at a meeting
which he attended. A copy of the portion of the minutes of that meeting
which relates to this subject is also attached. |

I am bringing the matter before the Commission at this time for two
reasons:

1. Under our new policy of minimizing the instances in which matters
are referred to compittees before being taken to the Commission I doubt
that this study requires further consideration by the Southern Committee.

2. I have some gquestion whether the research study is of a sufficiently
high quality for publication by the Commission. If I am right in this
view, it will obviously raise same embarrassing problems.

Respectfully submitted,

John R. McDonough, Jr,
Executive Secretary
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MINUTES OF MEETING

SOUTHERN COMITTEE

duly 27, 1957

1na Angeles
Members Research Consultants
Mr. Stenford C. Shaw | Dean-Rom Kingsley ,
Mr. Jchn D. Babbage Professor Jamee H. Chedbourn
Stafsf

Mr. John R. McDonough, Jr.

SWDY NO. 30 - CUSTODY FROCEEDINGS

The Committee Aiscussed with Dean Kingsley his study and the
recommendations mede therein., The Coomittee decided to maks the following
recomendations to the Commiseion:

1. Thet Civil Code Sectioms 199, 203 and 214 be repealed as wmecessary.
This would reduce the present number of overlaspping types of custody proceedings.

2. That Civil Code Section 84, which provides for custody determinations
in comnechion with annulment proceedings be smended to (a) incorporate the same
statement of standards to be eppiied as 1s found in Civil Code Section 138 and
{b) provide expressly for the modifisbility of custody orders mede in such
proceedings.

3. That subsection 5 of Section 397 of the Code of Civil Procedure be
amended to authorize a court in a diverce action to meke temporary orders relating
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Minutes of Meeting of Southern Committee Juy 27, 1957

to custody before determining a motion to change the place of trial to defendant's
residence. [Query: should a similer amendment be mede to C.C.P. § 396b7]

4. That a new Bection 216 be added to the Civil Code to limit custody
proceedings to those provided by statute - thus eliminating proceedings now
occagimmally entertained under "inherent equity power”.

5. That the Probate Code and the Welfare and Institutions Code be
amended to give the courts power to order support in guardianship proceedings
and proceedings to deprive a parvemt of custody of a child, respectively.

The Committee was vneble to egree concerning Dean ¥insley's recammen-
dstion that orders made pursusnt to Section TOL et seq. of the Velfare and
Institutions Code depriving a parent of the custody of a child be made modifisble.
Dean Kinsley suggested that the reason that they are not presently modifiable
(Welfere & Institutions Code Sectlon 786) may be that such an order is sometimes
mede e3 a prelimivary etep in an adoption situation in order to eliminate the
necessity of obtaining the consent of the paremt concerned and that modification
of the order might interfare with the later adoption proceedings. There was &
discussion of wnether if such an order were to remain nonmodifiable, the parent
deprived of custody could later petition for quardianship, not es & parent but
28 & nonperens; no coaclusion was reached on this point. At the end of the
discussica 1\1:1, Babbage was disposed to leave the law as it stands. Mr. Shaw was
disposed to make orders depriving a parent of custody modifiable with two
exceptions (a) during the pendency of & petition for adoption which is definitely

prosecuted and (b) while a velld decree of adoption is in effect.
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The Committee discussed whether the sxclusive jurisdiction principle
exemplificd in the Green case should spply to custody proceedings so that cuce &
cowrt bas entered a guardianship or custody decree no other court should bave
power to entertain a different proceeding iavolving custody of the same child,
the parties being required to go back to the original court for & modification
of the decree if they are not satisfied with it. There seemed to be no dis-
positiononihapart of the cmm:torecchhmge in the preseunt
law on this matter as outlined in Daan'luhgsley'.s report.

The Committes did not discuss Dean Kingsley's reccmmendation that Civil
Code Section 138 be modified to meke it clesr that the divorce court, then heving
Jwisﬂictim of the child, msy meke orders affecting custody after the diverce
procesding even though the court did not have jurisdicticn of the child st the
time of the divorce proceeding. |




