Date of Meeting: May 16-17, 1958

Date of Memo: Mey 9, 1958

Memorendum No. 8

&hject: Study No. 34{L) - Uniform Rules of Evidence

Professor Chadbourn will be with us on Fridey, Mey 17 for a further

discussiom o? the aiform Rules of Evidence,

T vuggest that we plan to discuss the f-llowing:

1.

()

3.

JRM:imh

New metter - Professor Chadbowrn's wmemoranda on Rules 20,
21 and 22, Rule 65, and Rule 66, (Th=re wmemoranda have
been zent to you.)

0ld matter - The following subdivisions of Rule 63:

31 {We bave sent you material recsivad from the State
Bar relating to this matter);

6 (If Mr. Gustafson's memorandum has been received);

15 and 16 (If the Staff memorandum is co:npleted in time -
vhich is doubtful es of this date)

Whether we ghould not, during the next few months, make com-
pletion of our work on Rule &3 and related Rules the first
(though not only) order of business on the Uniform Rules of
Evidence study. ‘This would necesgitate our taking the leader-
ship in discuseing and reaolwving differences of opinion with
the State Bar Commitiee and trying to get action by the Board
of Governcrs so that we would have the State Ber positicn in
ming in teking final action, I will state &t the meeting .

my reasons for believing that thia should be done, I will
send you shortly, as background material for this discussion,
8 swmary of our current situvation, vis-a-vis the two Sections
of the State Bar Comittee, on the work upon which we have
been jointly end severally engaged to date.

Respectfully submitted,

Joln R, McDonough, Jr.
Executive Secretary
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May 14, 1958

SUMMARY OF ACTION TAKEN ON VARIOUS
OF THE UNIFORM RULES OF EVIDENCE
BY LAW REVISION COMMISSION AND
NORTHERN AND SOUTHERN SECTIONS

OF STATE BAR COMMITTEE TO STUDY
UNIFORM RULES OF EVIDENCE.
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1,

2.

S

4,

Ruls 19

As Brogosed:

Prersquisites of Knowledge and Experience.
As a prerequlsite for tne testimony of a as
on & relevant or material matter, there must
be evidence that he has personsal knowledge there-
of, or experience, training or education if such
be required. Such evidence may be by the testl-
mony of the witness himself. The judge may
reject the testimony of a witness that he
perceived & matter 1if he finds that no trier
of Tfact could reasonably believe that the
witnesa did perceive the matter. The judge
may recelve condi tionally the testimony of
the witness as to a relevant or material matter,
subject to the evidence of knowledge, experlence,
training or education being later supplied in
the course of the trial,

Actlon of Conmisaion:

Has not considered Rule itself. In connection
with consideration of opening paragraph of
Rule 63, proposed to add followlng paragraph
to Rule 19:

As a prerequisite for evidence of the
conduct of a person reflecting bis belief
concerning a material or relevant matter
but not constituting e statement as defined
in 62(1), there must be svidence that the person
had at the time of his conduct personal knowledge
of such material or relevant matter or sxperience,
training or education, if auch be required.

Action Northern Section:

Approved first two sentences. Disapproved last
two ssntences. Did not conslder amendment
proposad by Commission.

Action Southern Section:

Considered preliminerily and referred to
Mesars. Patton and Selvin for redraft.
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1.

2.

S

4,

Rule 20

As proposed:

Evidence Generally Affecting Credibility.
Subjecf to Rules 21 and B2, tor & purpose
of impairing or supporting the credibllity
of a witnese, any party including the party
calling him may examine him and introduce
extrinsic evidence concerning any eonduct
by him and any othar matter relevant upon
the issues of credibility.:

Action of Commission:
Not yet considered,

Action Norggarh'Sedtionz

FPound rule acceptable in princlple except
for inclusion of words "or supporting";
would 1limit supporting esvidence to cases
where credibility has been attaoked,
Referred Rule 20 to Mr, Baker to draft
an amendment or a separate rule to cover
admissibility of svidence to support the
credibllity of a witness,

Action Southern Section:

Not yet considered.
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Rule 21

l. As proposed:
Liml tationa on Evidence of Conviection of

"Crime as Affecting Eredisiiigx. Evidence of
e conviction of & witnhess for a crims not
involving dishonssty or false statement shall
be inadmissible for the purpose of impalring
his credibility. If the witness be the accused

in . a oriminal proceeding, no evidence of his
conviction of a crime shall be admisaible for
ths sole purpose of impairing his credibllity
unless he has first introduced svidence ad~
missible solely for the purpose of supporting
his credibillty.

2, Action of Commisasilon:
Not yet considered.
3, Action Northern Section:

Proposad following as substlitute for first
sentance:

Evidence of the conviction of a witness
of a misdemeanor, or of a felony not
involving dishonssty or false statement,
shall be inadmissible for the purpose

of impairing his credibllity.

Made seversal suggestions for changes in second
sentenqa; referred to Mr, Baker to draft revision.

4, Aation Southern Ssctlon:

Not yet considered,

|



1.

Rule 22

Aa Erogosed:

Further Limitations on Admissibility of
Evidence Affecting GCredibility. As affecting
the credibility o% a witness (a) in examining
the witness as to a statemsnt made by him in
writing inconsistent with any part of his

testimony it shall not be necessary o show
or read tc him any part of the writing provided

" that if the judge deems it femssible the time

and plece of the writing and the name of the
person addressed, if any, shall be indicated

to the witness; (b) extrinsic evidence of prior
contradictory statements, whether oral or
wrltten, made by the wiltness, may in the
discretion of the judge be excluded unless the
witness was so examined while testifylng es

to give him an opportunity to identify, explain
or deny the statement; (¢} evidence of tralts
of his character other than honesty or veraclty
or their opposites, shall be inadmissible; {d)
evidence of specific instances of his conduct
relevant only as tending to prove a tralt of his
character, shall be Iinadmlieslble.

o, Action of Commission:

Not yet conesidered.

3. Action Nor thern Section:

4.

Approved {a) by divided vote.

 Coneluded subdivision (b) uncleer and referred

to Mr., Baker to redraft for clarification,

Approved subdivision (&) with amendment to
insert "reputation for" after ®than".

Approved subdivision (4).

Action Southern Section:

Not yet'considered‘
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2.

Se

4.

Subdivision (1) Rule &2

Ana Eroposed:

.. Rule 62, Definitions. As used in Rule &3
end 1tas exceptinus and in the following rules,
(1) "Statemsnt" means.not only an oral or
w-isten axpression but also non=verbal
conduct of a person intendsed by him as
g stbstitute for words in expressing
the matter stated, '

Action of Commiasion:

- Approved.
Aetion Northern Section:

Not yet conasidered.

Action Southern Section:

Suggested that Rules should contaln affirmative
statements {1) that a statement not offersd to
prove the truth of the mattsar asserted therein
is not excluded as hearsay; (2) that evidence of
nonassertive conduct 18 admissible. HMessrs, .
Kaus end Selvin will redraft 62(1). :
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2.

Se

4.

Rule 83

As grogosad:

Hearsay Evidence Excluded--Excegtions. Evidences
of a statement which 1s made other than by a witness
while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and
inadmissible exoept:

Action of Commisslons

Approved but in connection therewith recommended
following sddition to Rule 19:

ame as one set forth on page entitled
Rule 19"/

Action Northern Section:

Approved Ritle; dld not act upon proposed addition
to Rule 19.

ggtian Southern Sec¢tlon:

Approved Rule; rejected Commission's proposed
addition to Rule 19,.

G-




Subdivision (1), Rule 63

l. As Brogosed:
(1) Previous Statements of Persons Present

and SubjegE To Croas Examination. A statement
Freviously mede by & person who 1s present at
the hearing and avallable for ocross sxamination
with respect to the statement and its subject

matter, provided the statement would be admissible
Af made by declarsnt while testifying as a witness;

2. Action of Commlssions:
Proposed subatitute, to read:

(1) Previous 8tatements of Witnesses at the
Hearing, lhen & person is a w as at the hearing,
8 sﬁ&m&nt made by him, though not made at the
hearing, 1s admissible to prove the truth of the
matter stated, provided the statement would have
been admissible if made by him while testifying
and provided further:

(e) The atatement is inconsistent wlth
his testimony at the heearing and is
offered in compliance with Rulé 22, or

(b) The statement 1s offered following an
attempt to impair his testimony as
being recently febricated and the state-
ment is one made prior to the alleged
‘fabrication and is consistent with his
testimony at the hearing, or

(¢) The statement concerns a matter as to

*  which the witness has no present
recollection,

3, Action Northern Sectlon:

Approved Commission substitute with exeception of
subdivision (¢} thereof, which would redraft to

‘read:

(¢} The statsment concerns a matter as to
which the witness has no pressnt
- recollection, and the statement 1s
evidenced by & written msmorandum
which (1) was made by the witnesa,
hingself or under his directloen,




a)

&

4,

(11) was made at a time when the

facts recorded in the memorandum
actually ceccurred or at such o ther
time when the facts recorded in the
memorandum were fresh in the witnass's
memory, (111} 1s verified by the wit-
ness as having been true and correct
when mede,

Action Southern Sectlon:

Approved Commission's (a); but does not neceasarily
approve Rule 22,

Approved Commission's {b} with addition after
"pebricated” of following: “or when his testimony
has been impeached by evidence of & prior incon-
sistent statement".

Recommended following modification of Northern
Seation's proposed substitute for Commission's

(e)s

(¢) The atatement i1s written or othervwise
mechanically recorded and concerns a
matter ms Go which the witness has no
present recollectlion, and she-statemend
itp-ovidenesd-by-a-wriston-nomeorandum
whiek (1) was mmde or recorded by the |
witness himself or under his direction, i
(1) was made at & time when the facts ;
recorded im-the-memeranduwm actually
occurred or at such othsr time when
the facts recorded in-the-memerandum ;
were fresh in the witneas's memory, ‘

(111) is verified by the witness as
having been true and correct when made,




{f Subdivision (2}, Rule &3

1. As propoged:

(2) Affidavits. Affidavits to the extent
admissible by tho statutes of this state;

2. gctign of Commission:
Proposed following substi tute:

~~ (2) To the extent otherwiss admissible by the
statutes of this State:

a) Affidevits.

{b} Depositions,

(c) Testimony given by a witness in a
prior trial or preliminary hearing
of the mection in which it is offersd.

3. Action Northarn Section:

(a]' Approved as proposed; disapproved Commission
aubstltute,

(v) Proposed new subdivision 2,1:

g

To the extent admisslble by the statutes of
this State:

() Depositions taken in the action in which
they are offered,

(b) Testimony given by a witness in a prior
trial or preliminary hearing of the actlon
in which it is offered.

4, Action Southern Sectlon:

Concurred in ection of Northern Section.

()
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1.

2.

Subdivision (3), Rule 63

As Brogosed:

(3) Depositions and Prior Testimony., Subject
to the same stiona and objections as though
the declarant were testifying in perscn, (s&)
testimony in the form of a deposition taken in
compliance with the law of this siate for use as
testimony in the triasl of the action.in which
offered, or {b) if the judge finds that the
declarent 1s unaveilable as a wltness 'at the
hearing, testimony given as a witmess in another

. action or in a deposition taken In compliance

with law for use as testimony in the trial of
another sotion, when (i) the testimony ls offered
against a party who offered it in his own behalf

on the former occesion, or against the sucpessor

in interest of such party, or (i1) the lssue 1is
such that the asdverse party on the former occasion
had the right and opportunity for orosa examination
with an interest and motive similar to that which
the adverse party has in the actlon in which the
testimony 1s offered; '

Action of Commission:
Proposed following as substitute (part of subs tance

having been incorporeted in Commission substitute
for Subdivision (2):

(3) If the judge finds that the declarant 1s
unaveilable as a witness at the hearing and subject
to the sams limitations and objections as though
the dedlarant were testifying in person, testimony
given as a witness in another action or in a
deposition taken in compliance with law in anothar
action is admissible in the present actlon when

{a)' The testimony 1s offersd against a
party who offered it in hia own behalf
on the former occasion or agalnst the
succesaor in interest of such party, or

(b) In a civil sction, the issue is such
that the adverse party on the former
occesion had the right and opportundty
for cross-exemination with an interest
and motive similar to that which the
adverse party has in th® action in which
the testimony is offered, or

-10-




(e¢) In a eriminal sction, the present
defendant was a party to the prior
actlon and had the right and oppor-
tuni ty for cross-examination with
an interest and motive similar to
that which he has in the action 1n
which the ftestimony is offered;
provided, however, that testimony
given at a peliminary hearing in
the prior action is not admissible,

3. Action Northern Section:

Proposed following as substitute (part of substance
having been incorporated in Subdivisien 2.1 pro-
posed by Section): '

{3) Depositiona and Prior Testimony in Another
Action, §quaet‘to The same i1lmitations and objections
&s though the declarant were testifying in person,
testimony given as a witness in another action or in
a depoaition taken in compliance with law in another
action, providing the judge finds that the declarant
is unevailable as & witness at the hearing, end whent

(1) such testimony is offered against a party
who offered it on his behalf in the other
action, or against the successor in
interest of such party, or

{11} in a civlil action, the issus 1s such that
the adverae party in the other action had
the right and opportunity for ecross-~
examination with an interest and motive
similer to that which the adverse party
hes in the sction in which the testlimony
is offered, or

(111) 1in a eriminal action, the present defendant
was a party to the other actlon and had the
right and opportunity for cross-examination
with an interest and motive simllar to
that which he has in the action in which
the teatimony is offered. However, testimony
given et s preliminary hearing in the other
action is not admissible.

4, Action Southern Section:

Approved Northern Section substitute with modifications
a8 shown?

-1l=




(3) Depositions end Prior Testimony in Another

Action. .

Subject to the same limltations and objec-

tions as though the declarant were testifying in
person, testimony given as a witness in another

~aebion . Judiclal proueag;n§, or 1ln a deposition
taken in compliance with law in another aesien

judicial preogesding, provided the judge finds that
the declerent is unavailable as a witness at the

hearing, and whent

(1)

(11}

(111)

such testimony is offered against & party
who offered 1t in sevidence on hia own
behalf in the other seskem proceading or
against the succesaor in intersst of such
perty but only to the sagg extent and for
the sams purpose for whie t wag offere
ir the oEEar oceeding, or

in a civil action, the issue is such that
the adverse party in the other sebben
rogeeding had the right and opportunity
‘or crosa-examination with an interest
ar.d motive similar to that which the

adverse party has in the aeiien ggooeeding
in which the testimony 1la offered, or

ir a criminal eestem proceeding the present
defandent was a party to the other aesien
%ggggggégg and had the right and oppertunlty
or cross-examination with an interest and
motive simller to that which he has in
the setiem progeeding in which the testimony
1s offered; however, testimony given at a
preliminery hearing in the other cesien
proseeding 1s not admissivle.

-ll-




Subdivision (4), Rule 63

l, As propcsed:
See "Action of Commisailon®,

2. Agtion of Commission:

Approved as proposed with modifications &s shown:

{4) Contemporaneous Statemsnts and Statements
Admissible on Ground of Hbcassigz_ﬁhneraiiga .y
statement (a) Which Ghe iuaﬁe finds was ma while
the declarant was perceiving the event or . condition
which the statement narrates, describss or explains,
or {b) which the judge finds was made while the
declarant was under the stress of a nervous excite-

ment caused by such perception, or (e¢) if the eu%ge
finds that the declarant is unavaileble as & withess,

a statement written or otherwise recorded at E%g-
time the statement wes made narrating. describing
or explaining &n event or condition which the judge
finds was mace by the-declarant at a time when the
metter had bsen recently perceived by him and while

his recollection was clear, and was made in good
faeith prior to ths commencement of the action;

3« Action Northern Ssction:
Approved {a) with two modifications: (1) add
"gpontaneously” after 'made"; (2) admit only if
witneas 1s unavaliliable. '

Approved (b; if Iimited to cases whuora witness 1s
unavaileble, '

Disapproved (¢).

4, Actlon Southern Section:

Kot yeot consideréd.

=] Fva




1.

2a

Se

4.

Subdivision (5), Rule 63

As proposed:

Ses "Action of Commission'.

Action of Commission:

Approved as proposed with modlfication aas shown:

(5) ing Declarations. A statement by a
garagé ?nava ad e ;s g wtgzzss bacausad:f his
gath if the judge finda t it waa ma ug%n

the personal lknowledge of the declerant and that
Tt was made voluntarily end in good faith and

while the declarant was conscious of his impending
~death and believed that there was no hope of his

racovery;

Action Northern Sectlion:

Concurred in Commission action,

Action Southern Section:

Not yet consldersd.

~l4a-
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2.

Se

4.

Subdivision (7), Rule 63

As Eroposed:

(7) Admissions by Parties. #£s against himself
a statement Dy & person who 1s a party to the
getion in his individual or a representative
capacity and if the latter, who was acting in
such representative capasclity in making the statemant;

Action of Commission:
p——

Approved,
Aetion Northern Section:

Approved tentatively but Inclines to view that
"and 1f the latter, who was acting in such
representative capacity in meking the s ta temant"
should be stricken, Mr, Erskine to make further
report on desirability of including this language.

Action Southern Seotion:

Approvad,
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1.

2,

Se

4e

Subdivision (8), Rule 63

As proposed:.

(8) Authorized and Adoptive Admissions. As
against a party, a statsment (a) by & peraon
authorized by the party to meke a statement or
statements for him concerning the subject of the
statement, or (b) of which the party with knowledge

of the content therseof haa, by words or other conduct,
manifested his adoption or his besllef in 1its truth;

Agtion of Commission:
Approved,

Atctlon Northern Section:
Approved.

Action Southern Ssction:

Re 8{a): Approved as amended /No record of
amendment presently available,

=]l =
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Subdivision {9), Rule 83

l, As proposed:
See "Action of Commisaion",

2. Action of Commission:
Approved as proposed with modiftcation as shown:

(9) Vicarious Admissions, As against a party,
a statement which would be admissible if made by
the declarant at the hearing if (a) the statemsnt
concerned & matter wlthin the scops of an agency
or employment of the declarant for the party and
was made before the termination of such relatione-
shlp, or (b) the party and the declarant ware
participating in a plan to commit a crime or a -
civil wrong and the statement was relevant to the
plan or 1ts subject matter and was made while
the plan was in existence and before its complete
exscution or other termination, or (o) in a civil
agtion one of the issues between the party an
proponent of the evidence of the statement is a
legal lisbility of the declarant, and the atatement
tends to establish that 1iability;

3. Action Northern Sections

Approved {(a).

Disapproved (b) and proposed, in lieu thereof, the
following as aubdivision 9,1:

9.1*After proof of a conspiracy, the act or
declaration of a conspirator against his co~conspirator,
and relating to the conspiracy,
Approved {(c) as amended by Cormission.
4, Action Southern Section:
Approved {a).
Deferred final action on (b).

Approved (c) as amended by Commission.

-l7=




Subdivision (10), Rule 63

1, As proposeds:

See "Action of Commission®.

2. Action of Commisgsion:

Approved &8s proposed with modification as shown:

(10) Declarations sgainst Interest. Subjsct
to the 1i atilons of exception ,» & statement
made by & desclarant who is unavallable as a
withess which the judge finds was at the Wme of
the assertion so far contrary to the dsclarant's
pecuniary or proprietary interest or sc far sub-
jected him to eivil or c¢riminal liability or so far
rendersed invalid a clalm by him against another or
created such rlsk of making him an objest of hatred,
ridicule or social disapproval in the community
that a reasonable man in his position would not
have made the statement unless he believed it to
be true;

3, Action Northarn Seption:

By divided vote concurred in Commission sction except:
(1) would eliminate "or created such risk of
making him an object of hatred, ridicule
or soclal disapproval in the communi ty"

{2} would require declarant to have personal
knowledge.

4, Action Southern Sectlon:

Not yst considered,

-l8&
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2.
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4,

Subdivision (11l), Rule 63

Aa proposed:

{11} Voter's Statements. A statement by e
voter concerning his qualifications to vots or
the fact or content of his vote;

Action of Commisaions
Disapproved.
Action Northern Section:

Not yet conaidered.
Action Southern Sectlion:

Not yet consldered,

~19m
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2.

Subdivision (12}, Rule 63

AS ggoposed:

(12) Statements of Physlcal or Mental Gongétion
of Declarant. Unless e judge finds 1t was mads 1in
bad Telth, a statement of the declarant's {a) then
existing state of mind, emotion or physlcal sensa~
tion, inecluding statemsnts of lntent, plan, motive,
design, mental feeling, pain and bodily health, but
not including memory or belief to prove the fact
remembersd or believed, when such a mental or
physical condition is in issus or is relevant to
prove or explain acts or conduct of the declarant,
or {b) previous symptoms, pain or physlcel sensation,
made to a physician consulted for treatment or for
diagnosis with a view of treatment, end relevant
to an issue of declarant's bodily condition;

Action of Commiasion: -

Approved,

3. Actlon Northern Section:

4.

e e e

Approved (me).

Approved (b) if limlted to unavailable witness;
recommends there be separate rule re available
witness which would permit such statementa to

come in only as foundatlion for opinlon testimony
of doctor and not as substantive evidence and
which would not incorporate a bad falth limitation.

Action Southern Sectlon:

Not yet considered.

w2 -
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Subdivision (13), Rule 63

l. As proposed:

(13) Business Entries and the Like, Writings
offered as memoranda or records of acts, condle
tions or events to prove the facts stated therein,
if the judge finds that thsy were made in the regular
course of a business at or about the tims of the
act, condition or event recorded, and that the
sources of information from which made and the
ms thod and clrcumstances of their preparation
were such as to indicate their trustworthlness;

2. - Action of Commission: .

Approved.
3, Action Northern Section:
Approved. -
4. Action Southern Sectlon:

Not yet considered.

~2le
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Subdivision (14), Rule 63

As propossd:

See "Actlion of Commission',

Action of Commission:

Approved as proposed with modification as shown:

{(14) Absence of En in Business Records
Bvidence of the absence of a memorandum or
record from the memoranda or records of a
business of an aaserted act, event or condition,
to prove the non~ocourrsnoe of the act or event,
or the non-existence of the condition, 1f the
judge finds that it was ths regular course of
that business to meke such memoranda of all
such acts, events or conditions at the time
thereof or within a reasonable time thereafter,
and to preserve them, and that the memoranda

and the records of the Dusiness wers ared
Trom such sources ol information anE'E suaﬁ
me thods a8 Lo indicate their truaEForEEInasg;

Action Northern Sesctiont

Conourred in Commiasion action,

Actlon Southern Seaction:

Kot yet considered.

P




Subdivision (15}, Rule 63

()

1; As_proposed:

{15) Reporta and Findings of Public Officials,
Subject to Hule 64 written reports or Tindings of
fact made by a public offilclal of the United
States or of a state or territory of the Unlted
States, if the judge finds that the making thersof
was: within the scope of the duty of such official
and that 1t was his duty (a) to perform the act
reported, or (b) to observe the act, condition
or event reported, or (¢) to investigate the
fascts concerning the act, condition or event
and to make findings or draw conclusions based
on such Investigation;

2. Actlon of Commission:
Disapproved;. requested stalff to draf't a new
subdivision to replace Subdivisions 15 and 16
which will smbody the substance of C.C.P., §1920.
P 3, Action Hortharnnseptionz

Disapproved; will consider Cormission redrafte
4, Aotion Scuthern Section:

Not yet considerad;

.Y T




Subdivision (18), Rule 63

l. As proposed:

- {18) Filed Reports, Made by Persons Exclusivel
Authorized, Subject to Rule 64, writings made as
a recerd, report or finding of fact, Lif the Judge
finds that (a) the maker waes authorized by statute
to perform, to the exclusion of persons not so '
authorlzed, the functions reflected in the writing,
and was required by statute to flle in a deaignated
public offlice a written report of speclfled matters
relating to the performance of such functions, and
(b) the writing was made and filed as 80 required

by the statute;

2, Action of Commiasion:

Disapproved; requested staff to draft a new sub=-
division to replace Subdivisions {15) and (16) -
which will embody the subatance of C.C.P. B1920,

3, Action Northsrn Section:

Approved tentatively; will consider new subdivision
to be prepared by Commission.

4, Action Southern Section:
Not yet considered.

.Y




1.

Subdivision (17), Rule 63

As proposed:

(17) Content of 0fficisl Record. Subject
to Rule 64, {a) 1f meetin requirements
of suthentication undar Ruls 88, to prove the
content of the record, a writing purporting
to be a copy of an official record or of an
entry therein, (b) to prove the absence of a
record 1n a specified office, a wrliting made
by the officiasl custodian of the offleial
records of the office, reciting dlligent
search and fallure to find such record;

2._ Action of Commiaslion:

De

4.

Approved,

Action Northern Sectlion:

Approved on mnderstanding that Rule 68 will be
amended as proposed by Professor Chadbourn (Re
latter, believes amendment to Rule 68(4) should
read "and is not an office of the United States

Government", )

Actlon Southern Section:

Hot yet conaldered,

*2 5
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Subdivision (18}, Rule 63

As proposed:

(18) Certificats of Marrisge. Subject to

Rule 64 certificates at the maker thereof
performed a marriage ceresmony to prove the
truth of the recitals thereof, if the judge
finds that (&) the maker of the certificate

at the time and plece certifisd as the time
and place of the merriage was authorized b

law to perform marriege ceremonles, and {b?
the certificate wes 1ssued at that time or
within a reasonable time thereafter;

Action of Commission:

Approved.

Action Northern Section:

Proposes following as substltute:

(18) Certificate of Merriages. Subject
to Rules 64 an , & certlificate that the
maker thereof performed & marriage ceremony,
to prove the truth of the recitals thereof,
ir the gudge finds that:

(a) the maker of the certificats was,
at the time and place certified as
the time and place of the marriage,
authorized by law to perform marriage
ceremonies, and

(b) the certificete was isaued at that
time or within & resasonable time
thereafter,

Action Southern Sectiont

Not yet consldered,
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As proposed:

Action of Commiazion:
Actlon Nopthern Sectlon:

Aetion Southern Sactions

Subdivision (19}, Rule 63

e ofTiclal record of a document purporting
to establish or affect an interest in pro-
perty, to prove the content of the original
recorded document and its execution snd
delivery by sach person by whom it purports
to have been executed, 1f the judge finds
that (a) ths reccrd 1s in fact a record of
en office of a state or nation or of any
governmental subdivision thereof, and (b)
en applicaktle statute authorized such a
document to be rscorded in that office;

(19) Records of Documents Affecting en
Interest in Prorerty. Subject to Rule 64

Approved,
Approved,

Not yet considered.
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Subdivision (20), Rule 83

As propossd:
- See "Action of Commlssion".
Action of Cowmioslon:
Approved as propcsed with modification as shown:
(20) Judgment of Previous Conviction.

Evidencs o{ a fina grment adjudging a
person guilty of s felony to prove, against

guch person, any fect essential to sustaln
the 3u§gment;“-

Acklon Northern Sectlon:

Disapproved,

Actlon Southern Section:
Not yet censidered,
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Subdivision (21}, Rule 83

As proposed:

(21) Judgment egainst Persons Entitled
to Indemni ty. prove the wrong of the

adverse party and the amount of damages
sustained by the judgment creditor, evidence

of a final Judgment debtor in an aoctlon in
which he seeks bto recover partial or total
indemnity or sxzoneratlon for money psald

or 1liebility incurred by him because of

the judgment, provided the judge flinds that ‘
the judgment was rendered for damages sustalned
by the Judgment ereditor as a result of the
wrong of the adverse party to the present

actlong

2. Action of Commission:

Approved (as making admlissible; not as oreating
presumption).

Action Northern Section:

Not yet considered.

Action Southern Seection:s

Not yet considered.,
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Subdivision (22), Rule 63

1. As proposeds

{22} Judgment Determining Public Interest
in Land, To prove any fact which was essential
to the judgment, evidence of a final judgment
determining the interest or lack of interesat
of the public or of & state or nation or
governmental division thereof in land, if
offered by .a party in an sction in which any
such fact or such interest or lack of interest
i3 a material matter;

2., Action of Commission:

Approved {as making admissible; not as creating
prasumption).

3. Acticon Northesrn Sestlons
Approved.
4, Action Southern Section:

Not yet considered.
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Subdivision (23), Rule 63

As _proposed:

(23) Statement Concerning One's Own Family

History.- statement of a matter concerning &
eclarant's own birth, marriage, divorce,
legitimacy, relationship by blood or marriage,

race-ancestry or other similer fact of his

family history, even though the dsc¢larant’

had no means of acquiring personal knowledge

of the matter declared, if the judge finds

that the deolarant is unavailable,

Agtion of Commission:
Approved.

Action Northern Seotion:
Approved,

Aotion Southern Sectlon:
Not yet conaidered,
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Subdivision (24), Rule 63

lhs propossd:

(24) Statement Concerning Family Histo

of Another, A statement concerning e birth,
marriage, divorce, death, legltimacy, race-~
ancestry, relationship by bleod or marrizge

or other similar fact of the family history

of a person other than the declarant if the
judge {(a) finds that the .declarant was related
to the other by blood or marrisage or finds
that he wes otherwise so intimately associated
with the other's family as to be likely
“haye accurats information concerning the
-matter declared,.and mads the statement as
upen information received from the other

or from a person related by blood or marriage
to the other, or as upon repute in the other's
femily, and (b) finds that the declarant is
unavallable as a witness;

Action of Commlission:

Approved with following punctuation changes in clause
(a) fo make clear thet clause beglhning "and made the
statemant as upon" does not apply te e declarant
related by blood or marriage: €1¥-1nsarted comma
after "marriage"; (2) deleted comma after "declared”.

Action Northern Sestion:

Approved {without conailderation of punctuation changes
proposed by Commission).

Action Southern Section:

Not yet considered.
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Subdivision (25), Rule 63

1. As Erogosed:

(25) Statement Concerning Family History
Based on Staftement of Another Declarant. A

Btatement of & declarant that & gtatemsnt
admigsible under exceptions (23) .or (24) of
this rule wes.made by another declarant,
offered as tending to prove the truth of
the matter declared by both declarants, if

the judge finde that both declarants are:
unavailable as witnesses;

2. Acﬁion of Cormisgsions:
Approvad;'

B Action‘Nbrthern Sec tions
Disapproéed;

4. Aotion Southern Seotion:

Yot yet considered.




Subdivision {26), Rule 63

l. As_provosed:

{26) Reputation in Family Concarnin

Family Hlstory. vidence of reputation

among members of a family, if the reputation
concaerns the birth, marriage, divoree, death,
legt timacy, race-ancestry or other fact of
the family history of a member of the femlly
by blood or marriage;

2, Action of COmmiasion:
Approved.

3. Aotion Nbrtherp Sections:

Approved on understanding relates to statements of

witnesa on stand, not statements of out-of-court
declarant, : _

4, Action Southern Ssction:

¥ot yet considered,
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Subdivision (27), Rule 63

l, As proposed:

{27) Reputation--Boundaries, General
Higstory, Fami%x ﬁIstorx. Evidence ¢ reputa=
tion in a community as tending to prcva the
truth of the matter reputed, if (a) the .
reputatlon concerns toundarles of, or customs
affecting, land in the community, and the
Judge finda thet the reputation, if any, arose be-
fore controverasy, or (b} the reputation concerns
an event of general history of the community
or of the state or nation of which the com-
munity is a part,; end the judge finds that the
event was of lmportance to the community, or
{¢) the reputatioh concerns the birth, mesrriage,
divorce, death, legltimacy, relationship by
blood or maerriage, or race-ancestry of s
person resident in the comunity at the
time of the reputation, or some other similar
fact of his femlly history or of his personal
status or conditlion which the judge finds
likely to have been the subject of a relisble
reputation in that communi ty;

2, Action of Comnission:
Approved,
3. Action Forthern Section:
() and (b) not yet considered,

Approved (¢) with elimination of "or of his personal
status or condition".

4, Action Southern Seotion:

Not yet considered.

- 35~




Subdivision {28), Rule 63

l. As proposed:

{28) Reputation as to Character. It
a trait of a person's character at o speol-
fied time is materlial, evidence ci his
reputaticn with reference thereto &% a
relevant time in the community in whiuch he
then m211" or in a group with which e
then haviivally sssociated, to prove the
truth of the matter reputed;

2 Acgibn of Commisalon:

Approved with addition of "a person's character or"
after "IfY.

3. Action Northern Ssctions

Approved as smended by Commission and with further
smendment to add "gensral” before "reputation”.

4. Action Southern Sectlion:

Not yet considered;
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Subdivision {29), Rule 63

1. As proposed:
See "Action of Commission.™

2. Action of Commission:

Approved as proposed with amendment as shown:

(29) Recitals in Documents Affecting Property.
Evidence of & statement reievant to a material
matter: (&) Contained in a deed of conveyance or
a will or other document purporting to affect an
interest in property, offered as tending to prave
the truth of the matter stated 1f the judae firds
that the matter steted would be relevant upon an
igseue as to an interest in the property, and that
the dealings with the property since the statement
was made have not been inconsistent with the truth
of the statement; or {b) Contalned in a document
or writing more than 30 years old when the statement
has been.since generally acted upon as true Dy perscns
heving an interest in the matter provided the writer
could have been properly ellowed to make Buch Btate-
ment as & witness;

3. Action Northern Section:

Approved objectives; believes should be made subject
to Rule 64 and that should be smended to include the
ancient document rule as recommended by Commission.
Final acticn postponed pending receipt of Coxmission
redraft [not before Section when action teken].

Lk, Action Scuthern Section:

Not yet considered.




C- Subdivision (30), Rule 63

1, As proposed:

(30) Commercial Lists and the Like.
Evidence of statements of matters of lnterest
to persons engaged 1n an occupation contalned
in a list, register, periocdical, or other
published compilation to prove the truth of
eny relevant matter so stated if the Judge
finds thet the compilation is publlshed for
use by persons engaged in that cccupation and
1s generally used eand relled upon by them;

2. Action_o:MCOmmission=
| Approved.
3. Action Northern Sections
Disapproved.

4, Action Southern Sections:

Not yet considered,

()
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Subdivision (31), Rule 63

As proposed:

(31) Learned Treatises. A published
treatlise, periodicﬁi or pamphlet on a
subject of history, sclence or art to
prove the truth of a matter stated therein
if the judge takes judicial notice, or a
witness expert in the subject testiflss,
that the treatlse, periodical or pamphlet
is & relisble authority in the subject.

Action of Commission:

Discuased but did not take final actlon.

Actlon Northern Section:

Diasapproved,
Acetion Southsrn Section:

¥ot yet considered.
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Rule 68

As Erbgosed{

See "Aotion of Commiasion',

Action of CommisaZon:

Approved &s proposed with modification as showni

RULE 68, Authentication of Gopiss of
Records. 4 wrlting purporting to be a copy
of an official record or of an entry therein,
mseta the requirement of authentication if
(a) the judge finds that the writing purports
to be published by authority of the nation,
itate or subdivision thereof, in which the
record is kept; or (b) evidence hsa been
introduced sufficient to warrant a finding
that the writing is a correct copy of the
record or entry; or (o) the office in which
the record is kept is within this state or,
an office of the United States governme

ng ' copy
record or sntry by a person purporting to be
an officer, or a deputy of an offlcer, having
the legal custody of the record; or {d) if the

office is not within the state, gg_;gtgg%sgg
office of the United States governmasnt, 8
writing ls attested as required in cEauso {c)
and is accompanied by a certificete that such
officer haa the custody of the records If the
office in which the record is kept is within
the United States or within a territory or
insular possession subject to the dominion of
the United States, the certificate may be

made by a judge of a court of record of the
district or political subdivision in which

the record is kept, authenticated by the seal
of the court, or may be made by any public
officer having a seal of office and having
official duties in the district or political
subdiviaion in which the record is kept,
authenticated by the seal of his office, If
ths office in which the record i1s kept is in a
foreign state or country,; the certificate may
be made by a secrstary of an embassy or legatlon,
sansul genéral, consul, vice oonsul, or. consular
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agent or by any officer in the foreign
service of the United States stationed

in ths foreign state or country in which
the record 1a kept, and authenticated by ..
the seal of his office.

Action Northarn Sansticn?

Concurved in Commission action excegt would meke firast
word in underlined part of (d) “"and” instead of "orh,

Agtlon Southern Section:

= 2. M ——

Not yet conaldered.
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