Subject:

Date of Meeting: June 13-14%, 1958
Date of Memo: June 4, 1955

Memorandum No., k4

gtudy No. 23 -~ Rescission of Contracts.

Attached gre four items relevant to this subject:

A.

B.

C.

D.

Pages 31 through 39 of Mr. Sulliven's report which contain
his suggestions for legislative changes and his comments
thereon.

A memorandum which I prepared some time ago making various
suggestions for changes in the stetutes proposed by Mr.
Suilivan (these are minor changes, nearly all of them
relating to language rather them substence; most are
degigned simply to carry out in greater detail the sub-
stance of Mr. Sullivan's proposel that ell references

to unilateral out-of-court rescission be eliminated

from the codes).

Certain proposals for legislative changes made by Mr.
levit together with his comments thereon.

A memorandum which I have prepared suggesting certaln
modifications of Mr. levit's proposals; these are ex-

plained below in this memorandum.

It will be negessary, I believe, to have each of these items before you

— both in considering whet follows in this memorendum and when this study is
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under discussion at the June meeting.

Mr. Sullivan's study demonstrates that there are presently two kinds
of legal proceedings in California relating to rescission of contracts. Ome
is & "legael" action brought to recover benefits which the plaintiff has
bestowed upon the defendant and which the defendant has failed to returm to
the plaintiff after the plaintiff has rescinded a contract between them by
his unilatersl out-of-court act. The other is an "equitable” ection to
obtain a court decree rescinding & contrect; this action proceeds on the
theory that the contract is in existence until the court's decree terminating
it is entersed. Mr. Sullivan pointed out that the exietence of these two
1egﬂ procecdings, bhased cn two different theories of how a comtract is
brought to an end, have c:zused no little confusion in California law and
have resulted in injustice in some ceses. The prineipal problems arise I
out of the fact that under the present law such matters as whether there %
is a right to jury triel, whether the plaintiff must give notlce of
rescission and offer to restore the benefits which he has received before
filing the action, what statute of limitations applies, what the effect of
deley in acting may be, whether the provisional remedy of attachment is
availsble, whether an acticn for rescission may be joined with other contract
actions, etc., depends on whether the remedy sought by the party deelring
to terminate a contract is the "legal" or the "eguitable" remedy available
to him.

Mr. Sullivan recommended that the smbiguities, anomalies and traps for
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the unwary which presently exist in this area be eliminated by appropriate
legislation. Cn the desirebility of this, I do not understand there to be
any disagreement. The gquestion which has arisen is how the objective is
to be accomplished, ) ‘

It seemm to me that one of two alternatives must be chosen: (1)
eliminete one of tha exlsting legal proceedings and modify the other so
that it will incorporate all of the desirable elements but none of the
defects of both existing actions or {2) retain both existing actions but
modify both so that they have so maeny elements in common as to eliminate
the confusion and injustice which arises out of their present dissinmilarity.

Mr. Sullivan'’s proposal (Item A attached) is the first one suggested.
He would eliminate th2 nresent "legal ™ actlon bas=d on the theory thss a
contract car be rascinded by the unilaterel) out-of-court act of one of th:
parties to it and would provide that resciszion can be accomplished only
by the decree of a court. At the same time he would modify the present
"equitable" action to incorporate a number of features which it does not
presently have - right to jury trial, right of sttachment, etc.

Previous discussions of Mr. Sullivan's proposal by the Commission
indicate that there is a sherp division of opinion about it. Some members
of the Cormission are distressed at the thought of sliminating umilsteral
out-of-court rescission; others believe that unilateral out-of-court
rescission has little if any utility from a practical point of view even
if it be conceded that in thecry the act puts an end to the contract end
there is not sufficient reason for retsining it to justify doing so at the

expense of destroying the neat and clear cut revieirm of the law in this
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area suggested by Mr. Sullivan,

At the March me_etim #r. Levit undertook to draft revisions of existing

law which would preserve out-of-court rescission while eliminsting the
problems that have existed in the past. His proposals are set forth in
Jtem C attached. T umcéerstand that Mr. Levit rejects Mr. Sullivan's |
proposel. tubk I am nok zlzar which of the following he 1s proposing: ;
(1) HFiminate the present "equiteble" action to obtain =& |
rescissicn and retain only the present "legal" action with
sone nodifications; or

(2) Retain both the present "legal' acticn and the present

"egquitable" action but make them so similar that most of
the problems whizh have ardisen out of thair duval existence
ir the &% world be elimingted.

If the Tirst cf there slternatives 1s what M:. Levit is proposing it
would mesn, cf course, that a comtract could be rescinded only vy ap ocut-of-
court act of the party desiring its terminaticn and that ithe function of & |
court would be limited to that of entertaining an action for recovery of a
benefits bestowed by the rescinding party when the other party refuses to !
give them up snd/or for a declerstory Judgment thatv the out-of-court rescission
was effective in those cases vhere the rescinding party has not bestowed any
oenefits on the other party (or desires a declarstory judgment as protec-
Tion against e later sult for breach of contract even if the other party
has returned the benefits received under the contract}. Section 1691 as
preposed by Mr. Levit would suggest that the single “legal™ action is

what ke has in mind. On the other hand, Section 1602, spesking in terms

.
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of seeking to have the rescission of e contract "adjudged” raises con-
gsiderable doubt on the matter. I have concluded that wiat Mr. Levit has in
mind is that the lew of California should continue to provide for both out~
of-court resciseion enforced when necessary by & "legal"” action and rescission
effected by cowrt decres butk thed the existing differences between the two
actions with respect to such matters as right to jury trial, attachment,
etc, should te eliminated. If this is Mr. Levit's suggestion and nis
suggestion is accepted bwv the Commission I believe that it would be desirable
to revise thke statutes which he proposes to make it somewhat clearsr that
this is the cbjective the Legisleture has in mind. In Item D attached I
have suggested for the consideration of the Commission a number of changes
in the statutes projosed r Mr. Levit which T believe would eontributs to
such clarifiecation.

I believe that the idzas and cobjectives which I have in mirnd in oug-
gesting these modiflcations of Mr. Levit's proposzls will be apparent upon
reading them. I will not, therefore, comment on them pricr to the meeting
except to say (1) the statutes proposed in Item D could be modified to
provide for a single "legal" action relating to rescission by eliminating
proposed Civil Code Section 1692 and making related changes in the other
sections proposed and (2) the statutes proposed in Item D could be modified
to provide for a single "eguitable™ actlion relating to rescission by alimina-
ting proposed Civil Code Section 1593 and making related changes in thz
other secticns yroposed.

Respectfully submitied,

Jobhn R. McDonough, Jr.
Executive Secretary
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A - Pages 31 through 39 of Professor
Sullivan's Report
2/12/58

V. Sug_gested Legisla.tion

In order to accomplish the objective indicated in ge.rt IIT of this

study, the following legislative changes are suggested: 3

1. Sections 3405 through 3408 of the Civil Code should be repealed.

Comuent: Inasmuch as a unitary rescission procedure is recommended,

it is necessary to repeal in toto elther the existing provisions
respecting out-of-court rescission (which may provide a basis for an
action to enforce e rescission) or the existing provisicn respecting
actions to cbtain rescission. The present provisions respecting
out~of-court rescission are more comprehensive than those respecting
actions to obtain & rescission. Therefore, it would seem expedient
t0 repeal the latter and amend the former mo as to accomplish the
desired changes.

2. Section 1688 of the Civil Code should be amended to read as follows:

"A contrect is extinguished by its rescission. A rescission is

accomplished only when all of the parties have agreed to rescind and

such agreement has been executed or when rescission has been adjudged

pursuant to the provisions of sections 1689 through 1692 of this Code.”

Comment: This change is intended to show that a rescission can be
accamplished only by an executed agreement to rescind or by a court
decree and that the concept of a unilateral out-of-court rescission
which may be enforced by a court ecticm not involving an adjudication
of rescission is abandoned.

3. Section 1689 of the Civil Code should be amended to read as follows:

"The rescission of a contract may be adjudged, on application

of a party sggrieved, a-pariy-to-a-aeatraet-mey-raseind-the-same in the

following cases only:
-31-
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“1. If the conseni of the party rescinding, or of any
paxrty jointly contracting with him, was given by mistake, or
obtained through duress, menace, fraud, or undue influence,
exercised by or with the connivance of the party as to whom
he rescinds, or of any other party to the contract Jointly
interested with such party;

2. If, through the fault of the party as to whom he
rescinds, the consideration for his obligationlfails, in
whole or in part;

3. If such considerastion becomes entirely void from
any cause;

4. If such comsideration, before it is rendered to
him, faile in a materiel respect, fram any cause;

5. By consent of all the other parties; aw

6. Under the circumstances provided for in sections 1785 and
1789 of this code;

7. Where the contract is unlewful for causes which do not

a2ppear in its terms and conditions, and the parties were not

ggpally at fault; or

8. When the public interest will be prejudiced by permitiing

i% +o stapd.”

Comment: The change in the introductory phrase is necessary in

light of the abandonment of the coneept of out-cf-court rescission
which might be made the basis for an actior t» enforce a resclssion
and to make it cleer that if one of the perties refuses to execute a
rescission, rescission can only be accomplished by = decree of a court.

The introductory phrase proposed to be substituted for the present one

-32-
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is taken from Section 3406 of the Civil Code which, pursuant to proposal
"1" above, would be repealed.

The subparegraphs proposed to be added to Section 1689 incorporate
the grounds for rescission which presently appear in Section 3406 but not
in Section 1689. The proposed language is talen directly from Section 3406,
Ssction 1690 of the Civil Code should be amended to reed as Zollows:

"A stipulation that errors of description shall not avold a contract,

or shall be the subject of compensation, or both, does not take away the

right ef-reseiseien to have rescission sdjudged for frauwd, nor for misteke,
where such mistake is in a matter essential +o the inducement of tie contract,
and is not capable of exact and entire compensation.”

Comment: The purpose of this change is to substitute a reference to
adjudication of rescission for the present reference to cut-of-court
rescission.

Section 1691 should be repealed and a new Section 1691 enacted, reading
as follows:

"1. A party who in a complaint, answer or cross-complsint, or by
way of reply, =s provided in subparagraph of this section, asserts a
¢claim to bave the reseission of a contract adjudged, shall not be denied
relief, whether such relief would have formerly been dencminated legal or
equitatle, because of a failure before judgment to restore or to offer to
restore the bvenefits received under such contract, or to give notice of
rescission to the other party.

2. The court may refuse to adjudge e rescission of the contract if
the cleim for rescission 12 not asserted promptly after the discovery of
the fects which entitle the perty to have a rescission adjudged and if

such lack of promptness has been prejudicial to the other party.
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3. The court may make & tender by the rescinding perty of
restoration of the tenefits received bty him wnder a contraect a
condition of & judgment of rescission.
L., there a release is pleaded in an answer to a claim asserted in =
complaint or cross-complaint, or is ilutrcduced es a defense to 2 claim
asserted
/in a counterclaim, the party asserting the clain mzy serve and file

a reply steting & cleim to have the rescission ¢f the release ad judged.
If such a reply be filed end served, the court shall determine
separately, or shall require the jury to render separate verdicts upon,
whether the rescission of the releese should be adjudged and wuether
the party asserting the claim for which the release was given is
otherwise entitled to judgment upon the claim. If the party asserting
the cleim is not entitled to rescission of the relesse, the release
shall be sccorded such effect as it may be entitled to as a defense

to the claim. If the party asserting the claim is entitled to
rescisslion of the release, rescission of ihe release shall be

adjudged, and the release shall be sccorded nc cffact agd o defenss

Se the claim, but whether or not the party asserting the clalm recovers
a judgment therecn, 2 separate Judgment shall be entere& in Ffavor of
thé party who plesded or intrcduced the release in the amount of the
value of any benefits wkich were conferred by said party upon the
party asserting the claim in exchange for the release.

Comment: Sukparagraph "L" of this proposed section (based on
Section 112-g of the N.Y. Civil Practice Act) is intended to do away
with the requirement, now applicable in actions to enferce an
out-of -court rescission, that the rescindirg party give notice of
rescission and meke an offer to restore prior to commencement of the
action.

-3k
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Subparagraph "2" makes spplicable in all rescission actions,
vhether formally dencminated legel or eguitable, tke eguitadle
standard of l=zches and the equitable technique of the conditional
decree to assure that the status quo is re-established.

Subparagraph "3I" authorizes conditional judgments where necessary
t0 reinstate the status quo.

Subparsgraph "4" suthorizes a pavrty asserting a claim to which a
release has been pleaded tc assert in the same action a c¢laim for
rescission of the release and provides that in such a case, should
rescission of the release be granted, a Judgment should be entered
for the other party for the restoration of benefits paid for the
release.

A new Section 1692 should be edded to the Civil Code, reading as
follows:

Where a party in an action or by way of defense, counterclaim
or reply seeks to have the rescission of a contract adjudged, any
party shall be entitled to a jury trial upon the iesues sc raised.”

Cosment: This propoced section is intended Lo assure to each
party to an action where rescisslon is sougnt e right teo & jury trisl.
Section 338 of the Code of Civil Procedure should be eamsnded to read
as follows:

"rithin thre: years:

1. An sction upon a liability created by statute, other than a
penalty or forfeiture,

2. An ection for trespass upon or injury to real uiopert;.

3. An action for taking, detaining, or injuring any goods, or
chattels, including actions for the specific recovery of personsl

rropexrty.



4. An action for relief on the ground of fraud or mistete.

The cause of action ia sucu cese not to be deemed to heve accrued
until the discovery, by the aggrieved party, of the facis constituting
the frauvd or mistake.

5. JAin action upon a bond of a public official except any cause
of action based on fraud or embezzlement is not to be deemed to have
eccrued until the discovery, by the aggrieved party or his agent, of
the facts constituting said cause of action upon the bond.

6. An action egainst a notary public on his bend or in his
official capacity except that any cause of action based on malfeasance
or misfeassnce is not desmed to have accrved until discovery, by the
aggrisved party or his egent, of the facts constitubting sald cause of
action; provided, that any action based on malfeasance or misfeasance
shall be commenced within one year from discovery, by the aggrieved
party or his agent, of the facts constituting said cause of action or
vithin three yeers from the performence of the notariel act giving
rise to said action, whichever is later; and provided further, that
any action against a notary public on his bond or in his cffical
capacity must be commenced within six years.

7. An action to have the rescission of a contract adjudged and

to recover for benefits conferrad pursuent to sald contract, whether

such raelief would have Tormerly been denomineted legal or equitable

and whether the party seeking to have the rescission adjudged seeks

specific restitution of benefits conferred or their value. Vhere the

ground for rescission is fraud, or wistake, the cause cf action to have

g rescissicn adjudged shall not be deemed Lo have acerued until the

discovery, by the aggrieved party, of the facts oomstituting the fraud

or mistake.

~36-
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Comment: This proposal is Intended to establish a uniform statute

¢f limitetions in actions for reecission, The provision respecting the

ASCIJAL O Ll< chuse wl c...ct.:.'t.lii rov resc.nssion for fraud or mistake is
intended to conform this limitation period tc that provided by Code of
Civil Procedure § 238(4) for other actions for relief on the grounds
of fraud cr mistake. The time of accrual with respect to other grounds
will be governmed by the general rule eleborated by the courts that the
cause of ections acerues as soon as an actlon wight Le bLrought. For
example, & cause of action for rescission of a conitract for breach
would ecerue, just as would an action for compensatory damesges for
breech, at the time of ithe breach.

Section 537(1) of the Code of Civil Procedure should be amended to read
as follows:

1. In an action upon a contract, express or implied, for the
direct payment of money, where the contract is made or is payable in
this State, and is not secured by any mortgege, deed of trust or lien
ypon real or personal property, or any ypledge of perscnal property,
or, if originelly so secura:d, such security has, vithout any act of the
plaintiff, or the person to vhom the security was given, become value-
less; provided, that an action upon any liability, existing umder the
laws of this State. of a spouse, relative or kindred, for the support,
maintenasnce, care or necessaries furnished to the other spouse, or

cther relatives or kindred and an action to have ihe resecission of a

contract adju’ged and to recover a money Jjudgment for the value of

benefits conferred under guch contract, whether such reiief would

formerly have been dencminated legal or equitable, shell be deemed

to be an action upon an implied contract within the term as used
throughout all subdivisions of this section.”

-37~-
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Corment: The purpose of this proposed change is to make it clear
that a party seeking to rescind a contract arnd 1o recover a money
Judgment may have the provisional remedy of attachment in all
circumstances where such remedy would be available to a party asserting
a claim to enforce a contract.

Section 427(1) of the Code of Civil Procedure should be amended as
follows:

"l. Contracts, express or implied; provided, that an actlion to

heve the rescission of a contract sdjudged, whether such relief would ;
have :
formerly/been denominated legal or equitable, shall be deenmed to be

an action upon an implied contract within thet term es used in this

gubdivision of this section."

Comment: The purpose of this proposed change is to make it clear
that unreleted contract and quasi-contract claims may be joined with
claims for rescission whether the claim for rescission would formerly
have been denominated legal or equitable.

Section 112(a) of the Code of Civil Procedure should be amended as
Tollows:

"In all cases at law in which the demand, exclusive of interest,
or the value of the property in controversy, smounts to five hundred
dollars ($500) or less, except cases at law which involve the title or
possession of real estate or the legality of any tax, impost, assessment,

toll or municipal fine, or actions for the rescission of a contract; "

Comment: Under the provisions of Code of Civil Procedure § 89(c)
the municipel courts have jurlsdiction of actions to cancel or rescind
a contract when such relief is sought in connection with an acticon to

recover money not exceeding $3,000 or property not exceeding a value

-38-
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of $3,000. Under the provisicns of Code of Civil Procedure § 112(a)
the justice courts have concurrent jurisdiction over actions to
enforce e rescission (i.e., an action formally denominated legal)

when such action is brought to recover money not exceeding $500 or
property, other than real estate of a velue not exceeding $500.

The proposed change would divest the justice courts of this concurrent
jurisdiction which depends upon whether the action be denomineted legal

oy equitable.
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~B - MC DONCUGH SUGGESTIONS FOR PWISIGN
. OF SULLIVAN PROPOSALS...

March 5, 1958
Possible Changes in Statutes

Proposed by Professor Sullivan

31 3 :
Professor Sullivan sets forth at Peges -2% through '?3 of his study

suggested legislation together with comuents thereon. His first proposal

is to repeal Sections 3406 through 3408 of the Civil Code. However, Section

3407 n=y embody & substantive rule of law which should be retained in the

new statute.

1t provides:

Rescission cannot be adjudged for mere mistake, unless the party
against whom it 1s adjudged can be regtored to substantially the
same position as if the contract had nct been made.

I suggest the following changes in Section 1689 of the Civil Code as

proposed by Professor Sullivan to be revised {changes from Professor

Sulliven's proposed draft in strike-out and underline):

1689. The

receission of a contract may be adjudged, on applicaticn

of a party aggrieved, in the following cases only:

1.

iIf the consent of the party reseirding seeking to rescind,
or of any party jointly comtracting with him, was given
by misteke, or obtained through duress, menace, frauwd, or
undue influence, exercised by or with the comnivance of
the party as to whom he reseinds seeks rescission, or of

" any other party to the contrect jointly interested with

puch party;

If, through the Pault of the party as to whom he reseinds
secks rescission, the cause for his obligation falls, in
whole or in part;

SRR

5.

By-eensent-af-all—‘aha-ethar-parties. If ail of the
parties to the contract have agreed to rescind it but a
party has failed to execute . the agreement;

FHRE RN

1 suggest the following changes in Section 1691 as drafted:

1. A party whe i-.a-a-eeuplain‘h,-anmr-er-erass-eenplainty-er
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2.

3.

—

~

by-wa;f-e:-re;ply,--a.s-previded-in-auhpwagragh—ﬁ.gwe-li--eg
this-seebien asserts a claim to have the rescissicn of a
contract adjudged, shall not be denied relief, whether
such relief would have formerly been dencminated legal
or equitable, because of a failure before judgment to
restore or to offer to restore the benefits recelved
under such conbract, or to give notice of rescission to
the other party.

The-eours-gay-refupe-se-adjudge-a-reseiasieon- e2-3he-aeriraes.
Resciesion of g contract shall be denied if the cleim for
Tescission is not asserted promptly after the discovery of
the facts which entltle the party to have-a seek rescission
adjudged and if such lack of promptness has been prejudicial

+o the other party.

The court mey make-a-tené.er-‘b:f-the-reseindiag-party-ef
roghorabien-ef require s party in whose favor a rescission
is adjudged to restore tne Denefits received by him under
a the contract Fesoinded as a condition of a judgment of
rescission.

Where s release is pleaded in an answer to & claim asserted
inea eamplaint-ay-eress-eemp}.aint,-er-ia-intreﬁueeé-as-a
éafenae—te—a-elaim-aaserteé.-ia-a-eeun‘sarelaim pleading, the
party asserting the ciaim may serve and file a repiy pleading
stating a claim to have the rescission of the release adjudged.
I¥ such a »epiy pleading be served and Tiled and-servedy the
court shall determine separately, or shall reguire the jury
to render separate verdicts upon the guestions whether the
rescission of the release should be adjudged and whether the
party asserting the claim for which the relesse is given is
ihervise entitled to judgment upon the claimIF the party
asserting the clain is found not to be entitled to resclasion
of the relemse, the release shall be accorded such effect as
it mey be entitled to as a defense +0 the claim. If the party
asserting the claim is entitled to rescissicn of the release,
such rescission ef-the-release shall be adjudged, and the
Telease Bhall be accorded no effect as & defense to the clain.
Where the party asserting the claim recovers a Jjudgment
thereon, & separate judgment shall be entered in favor of the
party who pleaded or introduced the release in the smount of
the value of any benefits which were conferred by sald party
upon the party esserting the claim in exchange for the release.

I suggest the following changes in Section 1692 ag drafted:

1692. Where a party ia to an action er-by-vay-ef-defense,

counterelain-or-peply seeks to have the rescission of
a contract adjudged, any party shall be entitled to &
jury trial wpon the issues so raised.

-2-
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(: The Commission may wish to substitute for the revision of Section 338
of the Code of Civil Procedure by Professor Sullivan (p. 30) the following:
1. Add the following subparagraph 3 to C.C.P. Section 337:
3. An action to have the rescission of a writien contract
adjudzed and to recover for benefits conferred pursuant
to said contract, whether such relief would formerly
have been denominated legal or equitable and whether
the party sesking to have the rescission adjudged seeks
specific restitution of the benefits ccnferred or their
value. Where the ground for rescission is fraud or
misiake, the cause of action to have a rescission
adjudg=d shgll not be deemed to have accrued until the
aggriaved party discovered or should have discovered the
facts constitutinrg the fraud or mistake.
2, Add a similaer subparagraph to C.C.P. Section 339, beginning as
follows:

3. An action to have the rescission of a contract in writing
adjucrzd and to recover, efc.

C: The Commissicn may wish to consider whether to add to the proposed
statute a provision aslong the following lines:
The changes made by this bill shall not be applicable to or in awy wise
prejudice or affect any action pending on the effective date hereof in any

of the courte of this State.




June 3, 1958

C C - LEVIT PROPOSALS
UITH CCMENTS
The following would be the provisions of the Civil
Ccie and the Code of Civil Procedure relative to rescis-
sion of contracts if ir. Levit's recomtendations were
adopted: {changes from present law shown in strike-out

and underlire)
MR. LEVIT'S PROPOSALS

A. Civil Code:

§ 1688, RESCISSION EXTINGUISHES CONTRACT.

{j' [No Change]
” A contract is extinguished by its rescission.

§ 1689. A-party-te-a-sentbrasb-may-reseind-the-same

A contract may be rescinded in the following cases only:

1. If the consent of the party rescinding, or
of any party jointly contracting with him, was given
by mistake, or obtained through duress, menace, fraud,
or undue influence, exercised by or with the connivance
of the party as to whom he rescinds, or of any other
party to the contract jointly interested with such

party: provided that rescission cannot be had for

{Incorporates
substance of mere mistake, unless the party againgt whom he re-
repealed .0,

C: § 3407] scinds can be restored to substantialliv the same

position as if the contract had not been made;

“le
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[7 and &
taken from
repsaled
C.C. § 35061

2, If, through the fault oi the party as to
whom he rescinds, the consideration for his obli-
gation fails, in whole or in part;

3. If such consigeration becomes entirely void
from any cause;

4. If such consideration; before it is rendered
to him, fails in a material respect; from any cause:}
5. DBy consent of all the cther parties; em
6. Under the circumstances provided for in

sections 1785 and 1789 of this code;

7. Where the gontract is unlawiul for causes

which do not appear in its terms and conditions, and
the parties were not egually at fault; or

8. When the public interest will be prejudiced
by permitting it to stand.

§ 1690, UHEN STIPULATIONS AGAINST RIGHT TO RESCIND

DO NOT DEFEAT IT. A stipulation that errors of description

shall not avoid a contract, or shall be the subject of com-

pensation, or both, does not take away the right of rescis-

sion for fraud, nor for mistake, where such mistake is in

a matter essential to the inducement of the contract, and

is not capable of exact and entire compensation.

§ 1691, RESCISSION, HOW EFFECTED. Subject to the

provisions of Section 1592, rescission, when not effected

-2-




C: by consent, can be accomplished only by the use; on the
part of the party rescinding, of reasonablie diligence to
camply with the following rules:

1. He must rescind promptly; upon discovering
the facts which entitle him to rescind, if he is free
from duress, menace, undue infliuence, or disability,
and is aware of his right to rescind; and;

2. He must restore to the other party every-

thing of value which he has received from him under

the contract; or must offer to restore the same,
upon condition that such party shall dec likewise,
unless the latter is unable or positively refuses

to do 50.

[New] § 1692. Vhere a party to an action, by complaint,
cross-complaint; answer, counterclaim, or other appro-
priate pleading, seeks to have the rescission of a con-
tract adjudged therein; whether such relief would formerly
have been denominated legal or eguitable:

l. The rescission shall not be denied because
of a failure to give or delay in giving notice of
rescission or because of delay in asserting the right
of rescission, unless such failure or delay has been

substantially prejudicial to the other party;

[Last clause 2. The rescission shall not be denied because
taken from
7~ repealed of a failure to restore or to offer to restore the

- C.C. § 34087
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[New]

benefits received under such contract, but the court
may require the party to whom rescission is granted
to make any compensation Lo the other which justice
may reqguire.

3. Any party to such an action shall be en-
titled to a jwry trial upon the issue of rescission;
but trial by jury shall not preclude the court from
requiring compensation as a condition of the judgment

of rescission.

§ 1592. Uhere a releace is pleaded in an answer to
a claim asserted In a complaint cr cross-complaint, or is
introduced as a defense to a claim asserted in a counter-
claim, the party asserting the claim may serve and file a
reply stating a claim to have the rescission of the relsase
adjudged. If such a reply be filed and served, the court
shall determine separately, or shall require the jury to
render separate verdicts upon, whether the rescission of
the release should be adjudged and whether the party
asserting the claim for which the release was given is
otherwise entitled to judgment upon the claim. If the
party asserting the claim is not entitled to rescission
of the release, the release shall be accorded such effect
as it mav be entitled to as a defense to the claim, If
the party asserting the c¢laim is entitled to rescission

of the release, rescissicn of the release shall be

wlpe
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ad judged, and the release shall be accorded no effect as

a defense to the claim, but whether or not the party
asserting the claim recovers a judgment thereon, a sepa-
rate judgment shall be entered in favor of the party who
pleaded or introduced the release in the amount of the
value of any benefits which were conferred by said party
upon the party asserting the claim in exchange for the

release.,

[Note: The following sections of the Civil Code would

be repealed:

§ 34,06. The rescission of a contract may be ad-
Judged, on the application of a party aggrieved:

1, In any of the cases mentioned in Section
1689; or,

2. Uhere the contract is unlawful, for causes
which do not appear in its terms or conditions, and
the parties were not equally in fault; or,

3. When the public interest will be prejudiced

by permitting it to stand.

$ 3407. RESCISSION FOR MISTAKE. Rescission cannot
be adjudged for mere mistake, unless the party against
whom it is adjudged can be restored to substantially the

same position as if the contract had not been made.

-5~
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§ 34,08, COURT MAY RENUIRE PARTY RESCINDING TO DO
EQUITY. On adjucdging the rescission of a contract, the
Court may reguire the party to whom such relief is grant-
ed to make any compensation to the other which justice

may require.

B. Code of Civil Procedure:

€ 112. Justice courts shall have original juris-
diction of c¢ivil cases and proceedings as follows:

(a} In all cases at law in which the demand,
exclusive of interest, or the value of the property
in controversy, amounts to five hundred dollars
($500) or less, except cases at law which involve
the title or possession of real estate or the
legality of any tax, impost, assessment, toll or

municipal fine, or actions for the rescission of

a contracteeses

§ 427. The plaintiff may unite several causes of
action in the same complaint, when they all arise out
of:

l. Contracts, express or implied; provided,

that an action to have the rescission of a contract

adjudged, whether such relief would formerly have

been dencminated legzal or equitable, shall be deemed

to be an action upon an implied contract within that

term as used in this subdivision of this section....

—be
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§ 537. The plaintiff, at the time of issuinrg the
summonrs, or at any time afterward, may have the property
of the defendant attached, as security for the satis-
faction of any Jjudgment that may be recovered, unless
the defendant gives security to pay such judgment, as
in this chapter provided, in the following cases:

1. In an action upon a contract, express or
implied, for the direct payment of money, where

the contract is made or is payable in this Staté,

and is not secured by any mortgage, cdeed of trust

or lien upcn real or perscnal property, or any pledge

of personal property, or, if originally so secured,

such security has, without any act of the plaintiff,
or the person to whom the security was given, be-
come valueless; provided, that an action upon any
liability, existing under the laws of this State, of

a spouse, relative or kindred, for the support, main-

tenance; care or necessaries furnished to the other

spouse, or other relatives or kindred and an action

to have the rescission of a contract adjudged and to

recover a money judement for the value of benefits

conferred under such contract, whether such relief

would formerly have been denominated legal or

equitable, shall be deemed to be an action upon
an implisd contract within the term as used through-

out all subdivisions of this sectionee..
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MR, LEVIT'S COMMENTS ON HIS PROPO3ALS

1. C.C. 1688, Leave as is. I do not agree that

the right of rescission should be repealed and only the

remedv of court adjudication left.

2. C.0. 1689, Re proposed new language: This
language would apply indifferently to rescission by a
party, by consent, or by court decree.

3. C.C., 1692 [Mew]. Comments are as follows:

Re paragraph numbered 1 @

I prefer to leave the burden of prompt notice
on the rescinding party, as it is now under § 1691.
He fails to give notice promptly {(or to ask the
court for rescission promptly)} at his peril., BUT,
if he can convince the court (or jury) that no

substantial prejudice has resulted from his fail-

ure rescission may still result--irdeed, must
result. Prof. Sullivan seems to contemplate the
same gereral idea in BB 1 and 2 of his § 1691,

But he completely eliminates any requirement for
giving notice of intent to rescind other than the
filing of the action for rescission itself. I
think this is rough on the rescindee; and this kind
of emphasis on the prompt filing of the action may

be rough on the rescinder--at least rougher than

8-
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my proposal. In any event, Prof., Sullivan's B 1
on this point seems somewhat in coaflict with R 2,
unless one assumes that B 1 refers only to an
extra~judicial notice and B 2 only Lo the filing

of a pleading.

Re parggraph numbered 2 :

I prefer to leave the burden of restoration
or tender on the rescinding party; for the reasons
noted above; aad also becauvse to do 3¢ will be
likely to further the likelihood of an ocut-of-court
rescission becoming one by consent. In substance
I helieve I have followed the intent of Prof. Sullivan's
EP 1 2nd 3; although I have changed the approach of
his B 13 to conform to the language found in § 3408,

which I prefer.

Re paragraph numbered 3 :

This derives from Prof. Sullivan's § 1692. It
seeits to me'to beldng more properly in the place 1 have
put it for what I feel is the sente of clarity.

Without the last phrase I have added, I am not
sure just what would happen to Prof. Sullivan's
B 13 of § 1691 where a jury trial is had.

4. Concerning decision not to adopt Professer

-9
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Sullivan's proposed amendment of Section 338 of the
Code of Civil Procedure: Query #l: Does the open-
ing phrase clearly cover an action for rescission
alone where no recovery of benefits is sought?
Query #2: The statute of limitations on a written
contract is 4 vears. Is it not inconsistent and
dangerous to have a shorter statute on the right to
assert rescission, especially if the only right to
rescission is by court decree? And vice versa,
perhaps, if an oral contract is involved? In
short, should not the statute for rescission be
the same as that upon the contract involved?

£, Re Civil Code § 3407: This section is
repealed as such but since I believe that it is
supgtantive I have incorporated the provisions in

subdivision 1 of C.C. § 16G1.
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6/5/58

D - MC DONQUGH SUGGESTICHNS FCR REVISION
OF LEVIT FROPOSALS

The Fellowing would be the provisions of the Civil Ccde relating to
resclssion of contracts if Mr. Levit's Pproposals were adopted with my sug-
gested modifications (changes made in Mr. levit's proposals shown in strike-

out and underline).

A. Clvil Coge:
1683. RESCISSION-EXPINGUISHE -CONFTRAG®: A contract is extinguished

by its rescissich. A contract is rescinded in wheole or in part when:

l. Some or all ol the ga.rties heve ageed 1o rescind the

contract as to themselves and the agreement has been executed,

2. One of the parties to the contract has rescinded it as

to himself in accordance with the provisions of Section 162:}._.

3. _A cowrt has entered a judgment rescinding the coutract

as to some or all of the parties thereto pursuant to Secticn 1692.

1689. A contract may-be-reseirnded is subject to rescission

by & party thereto under Section 1691 or by a court at the suit

of such party under Section 1692 in the following cases only:

l. If the consent of the party weseindingy or of any
party jointly contracting with him, wes given by mistake, or
obtained through duress, menace, fraud, or undue influence,
exercised by or with the connivance of the party a5 to whom

he reecinds or geeks rescission by Judgment, or of any other party

to the cortract jeointly interested with such party; provided that
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rescission cannot be had for mere mistake, unless the party against

whem he rescinds or seeks rescission by Jjudgment can be restored to

substantially the same position as if the contract hed not teen
mede;
2. If, through the fault of the party as to whom he rescinds,

o5 seeks rescission by judgment, the considerstidn for his obliga-

tion fajls, in whole or in pert;

3. If such consideration becomes entirely void from any
cause;

L. 1If such consideration, before it is rendered to him,
fails in a8 material respect, from any cause;

S. -By-eomserpt-of-ail-the-etherw-parties-If another party to

the contract has agreed to rescind the contract but has repudiated

the agreement.

6. Under the circumstances provided for in sectioms 1785
and 1789 of this code;

T+ Where the contract is wmlawful for causes which do not
appear in its terms and conditions, and the parties were not
equally at fault; or

8. When the public interest will be prejudiced by permit-

ting it to stand.

1690. - -WHEN - SFIPUEATI ONE-ACGA INSP - RIGHT -PO-RESCIND-DO- NeP-
BEFEAR-IPy A stipulation that errors of deacripticn shall not
avoid a contract, or shall be the subject of compensation, or

both, does not take away the right of rescission or to seek

-



()

(new}

[new]

rescission by Judgment for fraud, nor for mistake, where such mis-

taeke iz in a matter essential to the inducement of the contract,

and is not capable of exact and entire corpensation.

1691. When a contract 1s subject to rescission under See-
tlen 1689 a party aggrieved may rescind the contract as to himself
by manifesting his intention to do sc to the other parties to the
contract. Subject to the provisions of Section 1694, he must

(1) Rescind promptly upon discovering the facts which en-
title him to rescind if he is free from duress, menace, wndue
influence, or disability, and is aware of his right to rescind;
and

{2) Restore to the other party everything of value which he
has received from him under the cantract or offer to restore the
samre upon condltion that such perty do likewise, unliess the latter

is unable or positively refuses to do so.

1692. When a contract is subject to rescission under Section
1689 a party aggrieved may bring en ection to have the contract
rescinded as to himself by the judgment of the court. Subject to
the provisions of Section 1694, he must

(1) Give the other parties to the conbract notice of his in-
tention to bring such an action promptly upon discovering the facts
vhich entitle him to do so if he is free from duress, menace, undue
influence, or disability; and

(2) Restore to the other party everything of value which he
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[new]

has recelved from wmder the contract or offer to restore the same
upon condition that the other party do likewise, unless the latter

is unable or positively refuses to dc so.

1693. When a contract has been rescinded in whole or in
part by the executed agreement of some or all of the parties to
the contract or by the action of a party pursuant to Section 1691,
any party to the contract may bring en action for a declarstory
Judgment that such rescission has been affected and to recover any
money or thing owing to him by any other party to the contract as
a conseguence of such rescission and for any other reljef to which
he may be entitled under the circumstances,

1602, --Where -a-party-bo-an-aetiony-by-eomplainty -eregs~
ecmpiainty -anEvWer y -ebUREePela iRy ¥ -ebher-appropriate-pleadingy
geeks-to-have-the-paseission-of -a-aontyaet -adjudged-shereiny -
whebher-sueh-relief-would-Ffermeriy-have -been-dencminnted-legal -

aw-eguitable:-

169%. When an acticn is brought pursuant to Section 1692

or Section 1493,

1. The-reseission Relief shall not be denied because of a
failure to give or delay in giving notice of rescission or because
of delay in asserting the right of rescission, unless such failure
cr delay has been substantially prejudicial to the other party;

2. -¥he-reseission Relief shall not be denied because of a

failure to restorse or to offer to restore the benefits received



under such contract, but-the unless such fallure has been substantially

prejudicial to the other party.

3. The court may require the party to vhom reseissien
relief is granted to make eny compensation to the other which
Justice may reguire.

-3+ 4. Any party te-sueh-an-sedien shall be entitled to a

Jury trial upen-the-iBswe-ef-reseisaieni bubt trial by jury shall

not preclude the court from reqguiring compensation as & condition

of the judgment ef-weseisrisn.

[new] 1695. A person having & right of action umder Section 1692 {
or Section 1693 wmay essert the same by way of defense, counter-

claim or cross-complaint.

3603. 1696. Where a release is pleaded in an ansver to &
claim asserted in a complaint or cross-complaint, or is iniroduced
as a defense to a claim asserted in s counter-claim, the party
asserting the claim mey serve and file s reply stating a claim to
have the rescission of the release adjudged. If such a reply be

filed and servedy the court shall determine separatelyy or shall

require the jury to render separate verdicts wpeny with respect to

whether the rescission of the release should he adjudged and whether
the party asserting the claim for which the relemsse was given is
otherwise entitled to judgment upon the claim. If the party asserting
the claim is not entitled to rescissicn of the release, the release

shall be accorded such effect as it may be entitled to as a defense



to the claim. If the party asserting the claim is entitled to rescission
of the release, rescission of the relesse shall be adjudged, and

the release shall be accorded no effect as a defense to the cleim,

Yut whether or not the party assarting the claim recovers a judgment
thereon, & separate judgment shsll be entered in favor of the party

who pleaded or introduced the release in the amount of the value of

any benefits which were conferred by said party upon the party

asserting the claim in exchange for the release.

B. Code of Civil Procedure:

112. Justice courts shall have ordginal jurisdicticn of civil
cases and proceedings as follows:

(&) 1In all cases at law in which the demand, exclu-
sive of interest, or the value of the property in controversy,
amounts to five-kupdred-dellars-£(45003 or less, except cases at
law which involve the title or poseession of real estate or the
legality of any tax, impost, assessment, toll or municipal fine,

or actions brought pursuapt to Section 1692 or Section 1693 of

the Civil Code. Pewr-the-seseinsiern-ef-a-ecntractyrev

fnew: 337. Within four years:....
stat, '
Lim. ] 3. _An action relating to a contract in writing brought

pursuant to Section 1692 cx Bection 1693 of the Civil Code.

When the ground relied upon is fraud or mistake the cause of

action shall act be deemed to have accrued until the aggrieved

party discovered or should have discovered the facts constitu-
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ting the fraud or mistpke.

[new: 339. Within two years....
Stat, ,
Lim.] 3. An action relating to a contract not in writing

brought pursuant to Section 1692 or Section 1693 of the Civil

Code. When the _ground relied upon ig frauvd or mistake the

cause of actlion shall not be deemed to have ecerued until the

aggrieved party discovered or should have discovered the facts

constituting the fraud or mistake,

427. The plaintiff may unite several causes of action in
the same complaint, when they all arise out of:
1. Contracts, express or implied; provided, that

an action brought pursuant to Section 1692 or Section 1693

of the Clvil Code to-have-the-reseidsion-of-a-contract-adjudgedy

whether ~-suek-reliaf-would-formerly-have -been-deneminated-tegal

er-equitabley shall be deemed to be an action upon an implied

contract within that term ae used in this subdivision of this

section....

537. The plaintiff, at the time of issuing the suwmmons, or at
eny time afterward, msy have the property of the defendant at-
tached, as security for the satisfaction of any judgment that may
be recovered, unless the defendant gilves security to pay such
Judgment. 25 in this chapter provided, in the following cases:

1. 1In an action wpon a contract, express or implied,




for the direct payment of money, where the contract is

made or is peyasble in this State, and is not secured by

any mertgage, deed of trust or lien upon real or personal
property, or any pledge of personel property, or, if
originally so secured, such security has, without any act
of the plaintiff, or the persom to whom the secwrity was
given, became valuelees; ';proviﬂed, that an action upon

any liability, existing under the laws of this State, of

& spouse, relative ar kindred, for the support, maintenance,

care or pecessaries furnighed to the other spouse, or other

relatives or kindred and an action br%ht _pursuant to
Section 1692 or Section 1693 of the Civil Code to-have

’hhe-reseiasien-af-a-een‘u‘raeﬁ-ad;} od-and -$o-reaever in

which relief by way of a money Judgment is prayed fer

the-value-pf-benefii g-eonferred-under-susk-aentracty

Yhether-sueh-relicf-vould-Lformorliy-have-been-dencminatad

}egel-er-equitabley, shall be deemed %o be an acticn upon

an implied contract within the term as used throughout

all subdivisions of this section....
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