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Date of Meeting: Septedber 5
Date of Memo: BSeptenber 2, 1955

Mamorandum No. 10
Subject: S'tmhr No. 20 - Guardians for Nenresidents

The staff stuly on this subject discloses that Division 4 of the
Probate Code, entitled Guardian and. Ward, contains, inter alia, Chapter
3 (§§ 1440-1443) entitled Appointment of Guardians for Minors, Chapter b
(§§ 1460.-1k62) euditled Appointment of Guardiens for Insane and Incompetent
Persons, and Chapter 15 (§§ 15?0-}57’4-) entitied Nonresident Wards, The
study alsc discloses that there is some overlap between Chapter 15 and
Chapters 3 and 4 with respect to nonresident wards and that this overlsp
has created scme problems.

At the July meeting the Commission tentatively decided to clarify the
mmimmmsmmw (1) making Chepier I expressly
applicable to resident insane and incompetent per-ms only, (2) making the
provisions of Section 1461l and Bection 1570 of tke :ofe, ai!alins respectively
with the appointment otsmrd.uns for resident and nonresident insane and
incampetent persous, épbstmm;;r identical snd (3) making a minor change
in Section 1570 to confaum it to Bections 1440 apd 14b41, thus eliminating
the onl;r substantial problem which exists with respect to the appointment
of guardians for mident minors. The staff was then requested to
sttﬂyandrepoﬁonwhethgr, if the law respecting the appointment of
guardians for resident and nonresident wards were thus wade substantially |
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-C ldentical there was any further need for Chapter 15,
Our conclusion is that Chepter 15 should be retained. It econtains

five sections. BSection 1570 provides for the ppolntment of guardians
for nonresidents. The other four sections are as follows:

§ 1571. Every guardian of e nonresident ward has the
same powers and duties, with respect to the estate of the
wvard within this state, and with respect to the peraon of
the ward while living therein, as are prescribed by this
code with respect to any other guardien. BSuch guardian must
give band to the ward as hereinbefore provided for other
guardiens, but his responsibility with regard to inventory,
accounting and disposal of the egtate is confined to such
egtate as comes into his hands in this state.

, § 1572. When the guardian amd werd are both nonresidents,
and the waxrd owms property in this state which may be removed
to enother state without confliot with any restriction or
limitation thereupon, or impairing the right of the ward
thereto, such property may de removed to ths state of the
ward's residence upon the spplicetion of the guardian to the
superior court of the county in which the estate of the ward,
or the principal part thereof, is situated,

C - § 1573. Such spplication must be mads upon ten days’ notice
to the resident guardian or executor or sdministrator, if there
be such. The nonresident guardian must profvce and file a
certificate, under the hand of the clerk and seal of the court
from which bis gppointment was derived, showing: (1) a
transcript of the record of his appointment: (2) that he has
entered upon the discherge of his duties; and {3) that he is
entitled, by the laws of the state of his axwointmnent, to the
possession of the estate of the ward; or murt produce and file
a certificate, under the hand of ths clerk and seal of the court
having jurisiiction, in the state of his residence, of the
estates of persons under guardianship, or of the highest court
of such state, attested, in the case of & foreign country, by
& minister, consul or vice consul of the United States, resident
in state, that, by the laws of such state, the applicant is
entitled to the cugtody of the estate of his ward, without the
appointuent of any court.

§ 1574, Upon such application, wnless good cause to the
contrary is shown, the court must make en order granting to
such guardian leave to remave the property of his ward to
the state of his residence, which is auvthority to him to sue
for and receive the same in his own naze, for the use and
benefit of his ward, Such order is a discharge of the local
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guardian or executor, administrator or other person in vhose
poseession the property may be at the tims thé order iz made,
on filing with the clerk of the cowrt the nonresident
guardian's receipt therefor and transmitting a duplicate
receipt, or a certified copy of such receipt, to the court
:er;:x.mch such nonresident guardien received his appoint-

It seems clear that Sectioms 1572, 1573 and 1574 must be retained in
substance in any organization of the Probate Code. Section 1571 also
seems to be desirable even though it states what in its absence would
probably be assumed to be the case. It should be nobed, however, that
Section 1571 raises an interesting problem which, while it is related to
the problem under study, is considerably btroader in its inplications.
Section 1571 states that the guardian of a nonresident ward hes the same
"powers and duties....as ere prescribed by tMis code with respect to
any other guardisn."” Does this mean, by negative implication, that the
provisions of Division 4 of the Probate Code other than those dealing
with powers and duties of guardians do not apply to nonresident minors
and insane and incompetent persons? There are a large number of such
provisions, all of which speak in language broad enough to be applicable
in terms whether the persqns effected are fesidentn or nonresidents., It
would appear that most if not all of them should be as applicable to
nonresidents as to those who reside in the state. Do they s0 epply?
What relevance does Hection 1571 have to this questlon? The staff
recommends that the Commission consider these questions as possibly
constituting a topic for future study. The problem which they present
would seer clearly to be beyond the scope of the present study, however,
and the staff recommends that no attempt be made to answer it st thia
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If Sections 1571, 1572, 1573 anmd 1574 are to be retained it seens
to make sense to have them collected, as they are, in a single chapter
wnder the title Nonresident Werds. If this organization is conbinued

- the chapter should appropristely contain a section relating to the

appointment of guardians for nonresidents. The staff recommends, however,
that while Seetion 1570 ehould be retained for this purpose it showld
not itself specify the procedure to be followed but should simply
Incorporate by reference the general provisions of the code relating to
the sppointment of guardians, This will not only assure that the law
releting to sappointment procedure will be made uniform as of 1959 bub
that it will not later again become different for residents than for
nonresidents as a result of amending only one of the sections. BSection
1570 already tekes thie form insofar as the gppointment of guardiana for
minors is concerned, incorporating the notice provisions of Section 1h41
of the code. The staff recommends that the same be dome with respect to
insane and incompetent persons by delating from 1570 its substantive pro-
visions relating thereto and substituting a cross referemce to SBection
1461 of the code. |

Attached is a proposed Recommendation of the Commission which reflects
the staff recommendstion made above. It departs to come degree from the
action tentatively taken at the July meeting.

Respectiully sulmitted,

John R. McDonough, Jr.
Executive Secretary
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September 2, 1958

RECOMMENDATION OF CALTPCHNIA IAW REVISION COMMISSION

Relating to Procedure for Appointing Guardiens

Appointment of Guardian for Insane or Incempetent Person. Section

1461 of the Probate Code specifies the prdceam-e to be followed in having
& guardian sppointed for an insane or incompetent person. The section is
by its terme one of general application and, considered alome, would
appear to apply in the case of nonresident as well as resident insene end
incompetent persons, Section 1570 of the Probate Code provides expreasly
for the procedure to be followed in appointing arguuﬂian Yor a nonresident
insene or incompetent person. Since the provisions of Section 1570 are
different in several respects from those of Section 1k61, there arises the
question of which statute controls with respect to nomresidents. Such an
smbiguity would normeally be resolved by applying the well-establighed

rule of statutory interpretation that a statute expressly directed to a
particular matter -- here Section 1570 -- controls over a statute of
gemeral syplication which is also broad enough to encompass the same subject.
The ambiguity ha.s not been so resolved in the case of the conflict between
Section 1570 end Section 1461, however; rather, the courts have held
that the procedures specified in both statutes must be complied with to
make an effective appointment of a guardian for a monresident insane or
incompetent perscn. This construction of these ptetutes imposes more
procedural requirements than would eppear to be Jjustifigble and is »
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potentis) source of confusion or oversight, or both, by court and cowmsel.

This problem could be eliminated by revising Section 1461 to make it
clear that it epplies only to the appointment of guardians for resident
insane and incompetent persons. The Camiission reconmends, however, that
the problem be eliminated by deleting the provisions respecting eppointment
procedure from Section 1570 and inserting, in lieu thereof, a croses-
reference in that section to Section 1¥61. This will make the same
procedure applicable to both residents and nonregidents and will assure
that this will continue to be the case.

In the course of making this study the Commission became aware of the
need or at least the desirability of meking certain substantive chenges in
Section 1461. Certain other changes should be mede therein if this sectiocn
ip made applicable to the eppointment of guardians fcoo nonresidents.
Finally, certain changes should be made in both Section 1461 and Section
1570 to eliminate differences between them with respect to who mey petitiom
to have a guardian appointed. Accordingly, the Commission recommends
that Sections 1461 and 1570 of the Probate Code be revised in the following
respects:

1. Section 161 authorizes a petition for guardianship to be filed
ty "eny relative or friend." Section 1570 provides that a petition mey
be filed by "any friend,...or any person interested in his estate in ex-
pectancy or otherwise.” Both to avoid any difference in the law applicsble
to residents and nonresidents and to broaden the category of persons
authorized to petition in the case of both it is recamended that both
Bection 1461 and Section 1570 be amended to permit a petition to be filed
by "any relative, friend, or person interested in his estate in expectancy
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or otherwise."

2. Section 1461 requires the petitioner to set forth the names of
all relatives of the incompetent within the second degree residing in the
State who are known to the petitioner and requires that thess relatives
be given five days nat.iée by mail of the hearing of the petition. No
reason appears why, if there are relatives within the second degree of
an alleged insene or incompetent person living outside the State who are
xnown to the petitioner they should not be named in the petition and given
notice of the hearing and it is recammended that Section 1461 be amended
go to provide. The Commission aleo recoamends that at least 10 days
notice of the hearing be required to be given to relatives nemed in the
petition unlese the court shortens the time for good cause shown. The
longer period is particularly desirable when nonresident relatives are
involved, as would be the case under the smendment of Section 1461 proposed
by the Commiselon, because of the greater difficulty they will often have
in arrenging to be present or to have the alleged incompetent's interests
adequately represented.

3. Section 1461 provides that a citation shall be issued to the
alleged incompetent or insane person setting forth the time and place of
the hearing of the petition and that the citation and & copy of the peti-
tion shall be personslly served on him at legst five days before the bearing
in the menner provided by law for the service of gumsons. This provision
should be limited in application to resident incompetent a.nd._ insane persons,
With respect to nonresidents the statute showld requirve simply that the
citation and 8 copy of the petition be delivered personally to the alleged
insene or incompetent perscn not less than 15 days before the hearing uniess
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the court shortens the time for good cause shown. The longer period of
notice appeéra to be necessary because of the greater difficulty which e
nonresident may bave in erranging for effective representation of his
interests.

L. Section 1570 requires the court to give notice of the proceeding
"to such other perscn or perscns as the com'hor:jtﬁ.gadeemsproperinmh
manner as deemed remscnable.’ Section 1461 has no similar provision, pro-
viding only that relastives within the second degree named in the petition
be given notice by mail. It would seem that cases might easily arise in
which there would be no such relstives but where notice could and should
be given to more remote relatives or to friends of the alleged inecompetent
or insane person, either within or without the Stafe, in the interest of
having his interests adequately represented. It is recmnﬁqd, therefore,
that Section 1461 be amended to incorporate 2 provision authoriszing the
court to require that such notice be given.

5. Section 1461 provides that an alleged insane or incompetent person
must be produced et the hearing if able to attend, with specific provi-
asions for proof of physical inability to attend. Bection 1570 contains no
simllsyr provision relating to nonresidents. While it otwiously would not
be practicable to require the attendance of the nonresident alleged incom-
petent or inaane nonresident in every case, it would appear to be desirsble
to give the court discretion to require that be be produced in particular
cases and it is recommended that Section 1461 be smended so to provide.

Appointment of Guardian for Nonresident Minar. BSection MU0 of the

Probate Code authorizes the appointment of guardians for resident and non-
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resident minors; BSection 14kl specifies the procedure to be followed in
such cases. Section 1570 of the Probate Cods also authorizes the appointment
of a guardisan for a nonresident minor. There is, however, no conflict or
ambiguity among these sections as to the procedure to be followed in
appointing & guardian such as there ias between Section 1570 and Section
1k61 in respect of guardians for nonresident insane and incompetent persons.
This is because Section 1570 expressly incorporates by reference the notice
provisions of Section 1441, There is, however, one inconsistency Between
Section 1440 and Section 1570, in that the former authorizes a minor 3k
years of age or older to petition for the appointment of a guardian while
the latter does not. The Cammission recommends that this difference be
eliminated by amending Section 1570 to authorize a nonregident minor 1k

years of age or older to petition for the appointment of a guardiaen,

The Commisslon's recomnendations would be effectuated by enactment of
the following wmeasure:

An act to amend Sections 1461 and 1570 of the Probate Code, relating to
the Qointment of g:ardiaua for minors and for insane and incom-

petent persons.

The pecple of the State of California do enact as follows:

SECTION 1. Section 1461 of the Probate Code is amended to read:
161, Any relativey-e» friend, or person interssted in his estate

in expectancy or otherwise mey file a verified petition slleging that &
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person is insane or incompetent, and setting forth the names end residences,
so far as tbey are known to the petitioner, of the relatives of the alleged
inseane or incompetent person within the second degree residing im within or
without this State. s-thereupen-the The clerk shall set the same petition
for hearing by the court and issue a citation dirvected to said alleged insane
or incompetent person setting forth the time and place of hearing so fixed
by h:l.m_._g-saii

If the alleged ineane or inncmgeten‘b person is within the State the

citation and a copy of the petition shall be personally served on tho-alleged
ingane-er-ineempobent-persen him in the same memner as provided by law for
the service of summonsy. If the alleged insane or incompetent person is not

within the State the citation and & copy of the petition shall be delivered

to him, personally. In all cases service shall be made on the alleged insane

or inccmpetent person st least #ive ten days before the time of hearings-ae-

%4ee wnless the time be shortened by the court for good cause shown,

Notice of the neture of the proceedings and of the time and place of
the hearingy-se-seb-bvy-the-elewk shall be mailed at-hast-ﬁw-fi‘)-ﬂaw
before-sueh-hearing-date to each of sueh the relatives of the alleged insane

or incompetent perscn named in the petition at least 15 days before the

time of hearing unless the time be shortened by the couwrt for good cause

ghown. The court may order that similar notice be given to other persons

in such menner as the cowrt may direct. Any relative or friend of the

alleged insane or incompetent person may appear and oppose the petiticen,

Sueh-pevssny-if If the all ingene or ine ent on is within
 DPeTs

the State and is able to abtend, be must be produced at the hearing, and

1f he is not eble to attend by reason of physical inability, such inability
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must be evidenced by the affidavit of & duly licensed physician or surgeon,
or other duly licensed medicel practitioner, unless such alleged insane or
incompetent person is a patient at a county or state hogpital in this State
in which case the affidavit of the medical director cr medical superinten-
dent or acting medical director or medical superintendent of such county or
state hoepital, to the effect that such petient is umable to attend, shall
be prima facle evidence of that fact.

If the sglleged insane or incouwpetent person is not within the State

and if the court determines thet his attendance at the hearing is necessary in

the interest of Justice the cowrt mey order him to be produced at the hearing

upon penalty of dismissing the petition 1f he is not produced. If such an

order is made and it is contended that the mlleged insane or incompetent is

not able to attend by reason of :_ptwaieal insbility, such inability must be

evidenced by the affidavit of a duly licensed physiclan or surgeon, or

other duly l:l.censéd nedicel practiticmer, uless such ﬂleged insane or

incompetent person ie e patient et a county or state hospital in which case

the effidavit of the medical divector or medical superintendent or acting

-medicel director or medical superintendent of such county or etate hospital,

to the effect that such patient is unable to attend, shall be prima facie

evidence of that fact.

SEC. 2. 8ection 1570 of the Probate Code is amended to read:

1570. The superior court may appoint a guardian of the person and
egtate, or person or estate, of m minor or insane or incompetent person who
resides out of the State and who is within the county, or who has estate
within the county, and who has no guardian within the State, upon petition
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of any relative or friend of such person or of enyers person interested in
his estate, in expectancy or otherwise. A minor may, if he is fourteen years

of age or older, petition to have a guardian a._:@ginted for himgelf,

If the nonresident.ward is an insane or income:hent perscn, befere
Baking - sueh-appeintnnt-;he-aem-ar-ahﬂge-nunt-eauno-natiaa-te-ba-de&im
porsenmar-te-the-a.llege&-inaaae-ar-ineel;ataat-;persaa-aﬂ—te-be-given-"-‘e

gkeli-ether-peruon-or-poreons-as-the-cowrt-or- julge -doems-preper-in-guek

nanReY-a8-deemed -reagennbliey the al_a_pointment shall be made in ccn;&iance
with Section 1461 of this code. If the nonresident ward ieg & minor, metiee

skall~be-given-to-the-persens-and-in-the-mauner-required-by the appoirtment

sball be mede in compliance with Section 144l of this code.

The guardianship which is first granted of a nonresident ward extends
to all the estate of the ward within this State, and the cowurt of no other
county hag Jurdsdiction.
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