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Date of Meeting: November 7-8, 1958

Date of Memo: Octcber 23, 1958
Memorandut No. 1

Subject: Study #32 - Arbitration - Report of Discussion With
‘ Chairman of Commissien on Uniform State
Laws

pursuent to the suggestlon made at the Octover meeting, Mr. Stanton
and I met wi‘tﬁ Martin Dinkelspiel, Chairmen of the Commission on thiform
Stete Laws to discuss verious problems presented by the arbitration atudy.
Mr. Stanton pointed out the considerable aifficuity which the Commiesion
would have in completing its work on the arbitration 'study in time to present
a report on thie subject to the 1559 Session of the Iegislature. Mr.
Dinkelspiel indicated that he @id nat believe that his Commission would
wish to go forwerd with the Uniform Arbitration Act in 1959 if %o do 80
would embarrasg or create special difficulties foi- the Lew Revision
Commission. At thé end of the discussion, Mr. Iﬁinkelspi;el proposed the
following: the chmiésion on Uniform Stete Lews will introduce the Uniform
Act early in the 1959 Session but will not move the bill unless, prior to
the end of the Seghion, the Lew Revision Commission is able to complete
its work on the arbitration study and is ready to report to the Legislature.
Mr. Dinkelsplel stated that whenever the Commission had advanced its work
on the arbitration study to the point of having drafted a yroposed statute

he would hope that he and his Commisaion could meet with the Law Revielaon
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Comnissien to discuss the differences between the Uniform Act and the Lew
Revision Commission bill with a‘view to reaching sgreement upon a bill thet
both groups would be prepared to recomen&»if this be possible, In this
' connection, Mr. Dinkelspiel ststed that he would personally not be opposed
to0 various changes in the- Uniform Ac;'l:. which, while retaining the prineipsl
fea.tures of the Act and thus what he regards as the considersble advaniage
of wniformity, would incorporate auch changes in the Act as the Comsnis-
sion's arbitration study might indicate would be desirsble. By way of
iliuvstrating the posai‘uie ‘acolp_e of the change he has in mind, Mr.
Dinkelspiel stated that he would nolt personally be averse Lo revising the
Uniform Act %o cover both orel méemr_xt.a to arbitrate and sgreements for
appraisals if he were persuaégd cn the merite of the soundness of doing so.

Mr. Stén‘l_‘-on and I indicated 'l;hat we would report this conversation
to the Commission and recommend thet the Commission agree to the proposal
made by Mr. Iﬂ.nkelspiel. This would ha.ve the several advantages of (1)
keeping ‘the arbitra:tion study on our curren'h agcnﬂ.a. thus capitalizing on
 the momentum which 1t now has, (2} making availsble to the Commission the
informed views of the cdm‘i.ssim on Un-iform State Lawe on the various
pr_o'blems involved (Mr.' Dinkélﬁi)iel took a._suhstgx_ltial part in the work
of the Conference on this Aat), (3) opening the wey for possible agreement
by the two comissioné on 8 single bvill, (4) assuring that the Uniform
Act will not be presged in 1959. Af the Commission cannot complete its study
during the current Session, and (5) avoiding or minimizing the posaibility
of & head-cn collision between the two coymissions before the legislature,
at least during the 1959 Session. We agreed that we would report this

discussion to the members of the Commission imredietely. Mr. Stanton
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asks each of you to write him &t once if vou disagree with this proposed
course of action. | l

ur. Stanton and T sgreed aftér our meeting with Mr. Dizkelsplel
that, given the su.‘nstant-ial agenda in prospect for the November meeting and .
the necessity of putting several studies 1n Pinsl {(or relatively finel)
shape for their presentation to the Senate Interim Judiciary Committee late
in November, we showld not ask . Kagel to attend the November meeting
nor should ve devate anar substantial part. 'of thst meeting to dlscussion
of his study and propoaed rev:l.aion of the talifornia Arbitration Statute.
We believe, however, that it would be desirable at the Rovember mesting, if
time pemita, for the Commission to spend an hour or 8o discusaing Mr.
Kagel‘s stud:fr generally and making auggestions to be relayed to him
ccmcerning ms 1n which ‘the study might be improved. To this end, we ask
that you read the study carefully vefore the meeting and make notes of your
{deas for ite jmprovement.,

Respectfully submitted,

John R. MeDonough, Jr.
Exemxbiva Secretary
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November 4, 1958
MEMORANDUM

T0: John R. McDonough, Esqg.
Secretary of the cuifornia. gtate Law Revision Camission

FROM: Sam Kagel, E&q.
SBUBRJ: General chariaon of proposed. revisicn in 'hbe California

Arbvitration Statute with the prwis:l.ona ‘of the Uniform
Arbitration Act, :

This memorandum doee not pretend to be a detailed study. It is
only & serles of noies, '

The comparisons between the Californie Revision and the Uniform
Act only refer to the more general, besic differences and similarities.
As of the date of this memorandum, the Commission has not yet settled
upon the final language of its proposed statute. Until this is done,
e detailed comparison cannct be made.

Section 1 of the Califcrnia Revision {Section 1280 GGP) and Section 1
of the T.hi:l.’orn Act

The prwis:l.ona rela.tive t0 the va.liﬁ.it;r of arbitration agree-
ments are basically the same. The Californie Revision is specific,
however, in providing that the stetute is to apply to both oral and
written egreements. It's.also specific in defining "coptroversy” in
accordance with Califarnie Cese Law.

The Californis Revision specifically includes valuations
and appraisals. This is not provided for in the Uniform Act.

The Callfornia statute specifically states that common
law arbitration is abolished. No reference to this is made in the
Uoiform Act.

The California Revision specifically mcltﬂes labor arbitra-
tion. The Uniform Act provides that the legislature may permit parties
to exempt themselves from the statute. The undesirability of such &
provision is discussed in my report of Hovemher, 1956 sulmitted to
the commission., - :

Section 3 of the California Revision {Seetion 1282 CCP)
Secticn 2 of the Unifoarm Act.

The more important difference bet.ween the Rev:l.aion gnd the
Uniform Act is that the Celifornia Revision specifically provides that
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the court mey find a waiver of the right %o arbitrete, The Uniform
Act provides for a stay of an arbitration procesding. This is not
‘contained in the California Revislcon.

Section 4 California Revision (Section 1283 CCP) Section 3 Uniform
Act.

There are substential differences between these sections.
The California Revision specifically provides the method by which
the court shell appoint an arbitrator. The court will be reguired o
set up & panel of nominees ovtained from the parties and from public
and private organizations concerned with arbitration. After such &
panel is set up, the parties will be given a final opportunity tc make
their own selection and if they fail, the court shall then appoint
from the panel of nominees. No such procedure is provided in the
Uniform Act.

Section 5 California Revision (Section 1284 CCP) Section 4 of Uniform
Act.,

Both acte provide for majority action by arbitrators. Rowever,
the California provision is epecific in providing that reasonable notice
of all proceedings required to caxry out their duties must be given to
all arbitrators.

Section § Californie Bevision (Section 1285 CCP} Section 5 of Uniform
Act. :

The two acts are similar in that they provide that the
arbitrators shall eppoint time and place for the hearing. The
california Revision provides for ten days notice ingtead of five,.

~ An important difference is that the California Revision
provides for a default awerd only if the court hag first issued an
order to arbitrate. {See Section 6a (5} of the California Pevision).

The Califorania Revision includes a codification of the California
Case lLaw relative to the applicetion of rules of evidence.

Finally, the Californie Revision includes & most important
difference in that the neutrel erbitrator mey not obtain information,
advice, or evidence outside the presence of the perties without first
obbaining their consent.

The provision appesring in the Uniform Act Section T relative
to witnespes, subpoenss, and deposition are in meny detalls the same
as Section 6 of the California Revision, However, the California
Revision specifically ties in other applicable California statube acts
deniing with witnesses. The discbedlence to a subpoena in the Californla
Revision ie handled In accordance with Californis law and statute.
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Rection 7 Cali:l'omia Re'vision {Section 1286 ¢CP) Eeetian 8 of the
Uniform Act.

The onl}' difference here is a prwision that in the
Californis Revision any application for modification or correction
of the award by the arbitrator must be made within twenty-five deys
of the delivery of the averd to the applicant.

Section 9 of the Uniform Act provides for changes of the
awards by arbitrators. This a,ppea.rs in Sectir.vn ?c of the Ca.lifornia.
Revision. . , .

&&im 8 California Revision '{Sectioﬁ 1287 CCP).

ThereA is no hasic ﬁirference in this provision between the
Californie provisicn and the Uniform Act.

Section 9 Californie Revision (Sectiorn 1288 ccp) Bection 12
Uniform Act. :

These provisions deal witk vacating an -avard. In most
regpects they are pimilar to the Uniform Act. There is a difference
with reference to arbitrators rehaa.rins a case.

Section 10 California. Revisian (Section 1289 ccr} Section 13

Theas provisions are plmost identical.

Section 11 californie Revieion {Section 1290 CCP),

™his section is different from the Uniform statute in that
it drave 'coge'bher in a single section metters perteining to courts
and venus.

Section 12 Californis Revislon (Section 1291 CCP) Section 14 Uniform
Act,

These provisions are ba.sieally the same in both California
Revision and the Uniform Act.

Section 13 californ:l.a Revision {Section 1292 CGP) Section 19 Uniform
Act.

These provieions dealing with appeals are the same.

Section 14 Californie Revision.

This is & new provisicn in the Celifornis statute providing for

the securing of jurisdiction of out-of-state parties.
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Proposed Section of Minutes for November,
1958 Meeting of California Lew Revision
Gomission

Study No. 32 - Arbitratiom The Ccmnisaion ﬂiseusaed Mr. Kagel's

study generally with B viaw 4o making smeations to be cammicated to
him concerning \raurs in wh:!.ch the study m:lgh'b be mrprmd In the course
of the discudsion the following canclusions were rea.ched-

1. M. Kagel'a cprregjh,:_atqdy.(ﬁth its Append:lx consisting of his
original comp&aﬁire study of the California Arditration Statute and the
Uniform Arbitration Act) appears to raise the principa.l issues vith which
the Commission must be concerned in: considering recmndatima for changes
in the present law. Moreover the igsues ap'pear, on the whole, to be help-
fully snalyzed from & substantive point of view. |
| The study is, howevm.', scmewhat deficient in terms of pu:'esenta
_tion and analysis oi‘ pri.ma.ry and secondary sutbority (cases, statutes,
texts, .1aw reviev a.rticles, etc.) on the issues presmtad and discussed.
The Conmigsion believes that it would be better able to consider end. decide
many of the questions mfalved if 1t wvere better informed as to the law of
gther states and of the views of writers in the field.

3: Thé Commission believes that the cwrrent study would be imgwoved
if its format were considersbly changed., The study takes the form of a
geries of legislative proposals, each followed by vhat amounts to & series
of explanatory notes. Tha proposala thenselves are somewhat difficult to
read owing to t.he fact tha.t they a.re in the form of proposed unendment& to

existing code aections At the pume time, vhen a proposal is under
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discussion it is necedsary to turn back from the text to the proposal in
order to follow the discussion. Moreover, this format tends to limit the
extent and quality of the substantive aﬁal;?sis vwhich can be broﬁght to bear,
even on the more aifficult policy considera.tioﬁa presented, because it 1s in
the form, substantlslly, of draftsman's notes. The Commission belleves that
a more satisfactory study would be produced if it took the form of dis-
cussion of guestitns or problems under & 'seriesrofr major headings, the
discussion of each subject following more oF les:s this form: ﬁtatement of
questicn, aﬁal&s’iar‘of'existing‘i'a.w {Califmia and other), statement of
pros and cons on policy issues 'involv:erl,' statement of conciusion reached,
and proposal of statutory Janguage 'bol imflementr conclus:loﬁ. _

%, Without wishing to impose eny specific requirement in terms of
format, the Comniseion suggests thet considerstion be ‘given to reorganizing

the stuly somewhat along the following line:

I. Introduction (To provide backgrownd and to set stage and
context for study.). |

A. Vhat arbitraiion is. What the policy of State toward
arbitration shovld be (herein arguments for, arguments
sgainst, conclusion).

B, What Stete should do if decidéa to encourage and support
arbitration: make egreements vslid; meke specifically
enforceable by expéditioﬁé procedure; give arbitrstor
adequate powers ( uubpoena, pawer enter default julgment
etc.); provide for e:meﬁitmus enforcement of awa.rd,

provide far very narrow ,jud.icial review of proceeding and
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award.

. History of arbitration

Herein of { In England and U.S. generelly.

principal ) In Cslifornia:

differences ( Fre-1927

between Common ) 1927 Act {General statement of history
law and Statu- { 1927 - date {of decisions interpreting Act)
tory arbitra- )

tion - ,

D. What iz now needed - 1l.e., study of whether changes in present law
a.?e necessary or desirable, .i..n iigh‘b of 1927 Act and decisions
thereunder, legislation ahd decisions of other states, promulgation
of Uniform Act and proposal for its enactment in California.
II. What Agreements for Settlgment of Dispute by Reference to Third Peraon
Should Be Covered by California -Legisl.ation on Arbitration.
A. Overall conclusian: all sucﬁ agreements should be valid end
specifically enforceable,
B. Discussion of possibility of excluding:
1) Oral agreements
2) Agreeﬁents between employers and employees and their
repreaentat;ves |
3) Va;.uations, appraisals and other similar proceedings
C. Should agreements not within ata'buﬁe be made invalid - neither
agreement nor third person's declsion enforceable?
TII. By What Procedures and Devices ‘Should Va.lid Agreements To Arbitrate Be
Made Binding on Parties - 1.e., Specifically Enforceable.
A, Summary procedure to compel arbltration (herein of whether
petitioner has to show breach, -or waiver, crr ‘what- defenses court

should be able to consider {ineluding defense of no agreenent to
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arbitrate this question), of whether should have right to jury
trial. | |

B, Stay of eivil actiqns pending erbltration.

C. Procedure for_naminé arbitrator if parties fail to do so.

IV, Conduet of Afbitraticn Proc?gdings.

A, Righte of parties {herein of notice, right to be heard and cross-

examine witnesses, etc. ).

B. Powers of arbitrators (herein of distinetion between "“neutral™
and "party" arbitrators, of whether less
then all cen act, of power to proceed in
absence of party, of power to edminister
caths and issue subpoenas {and enforcement
of samel, of power to obtajn information
except in hearing),

C. Payment of expenses of proceeding.,

V. Making and Enforcement of Arbitrabion Awerd.

A. Making of award (herein of time limitation on erbitrator, form

of sward, delivery to parties)

B. Modification of avard by arbitrator.

C. Frocedure for enforcement of award {herein of grounds for modifi-

cation or denial of enforcement ).

D. Procedure for setting aside sward (herein of limited gxtent to

which court should be empowered
to review awvard epd of disposi-
tion of matter if award is set

aside).

wlim




C . E. Modificetion of eward by qém.
VI. Miscellaneous 7
A Jurisdiction and vemus of proceedings authorized.
_ B.. Procedure {notice, pa.j)ers, e"bc.) in proceedings authorized.
¢, Enforcement of judgment on awnrd




