12/21/64

Memorandum 6%-3
Subject: Projects to be undertaken for the 1967 legislative session.

At its October 1964 meeting, the Commission discussed briefly the
general nature of the projects tc be undertaken for the 1967 legislative
session. There secemed to be generael agreement that & number of relatively
small topics should be studied during the next two years, rather than one
large topic.

This memorandum has been prepared to permit the staff to plan our
program, both _short range and long range. We outline below waricus policy
decisions for Commisslon consideration. BExhibit I (pink pages) is a 1ist

of topics on our current agenda.

l. Jong range program. Assuming that we plan to take up a mumber of

relatively small topics for the 1967 legislative session, we should take
into account in our planning our msjor recommendations to the 1969 snd 1971
legislative seseions. The staff recommends that we plan to submit a compre-
hensive Emirent Domain Statute for enactment in 1969 and a revision of the
statutes relating to attachment, garnishment, and exemptiond from execution
in 1971. Accordingly, we suggest that some preliminary work be carried ocut
on Eminerit-Domaln during the next two years so that we can subtmit a recom-
mendation on tiiis subJect in 1969. Also, we suggest that we plan to have
the study on attachment, garnishment, and exemptiorg from execution in our
hands early in 1968 sc that we can begin our study of this toplec with a

vi:_afw to making & recosmendation in 1971.
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2. All topics relating to Criminel Law and Procedure should be diopped

frem our current agenda {with an indication in the 1966 Annual Report

that we have dropped these topics).

Comment. As you know, Chapter 1787 of the 1963 Statutes created
a joint legislative committee to revise the penal laws and procedures.
The scope of the assignment of this committee will cover & mumber of
topics already assigned to the Cormission. There is no need to con-
timue the Commission's authority to study these topics. We would not
want to duplicate the work of the joint legislative committee and, to
the extent we can assist the cormittee, the 1963 statute contains
authority for us to make studies and recommendeations upon request of
the committee:

(e) The Committee may request the California Iaw Revision

Commission to prepare research studies and recommendations
reiating to specific portions of the committee's assignment
under Section 2. To the extent that funds are available to the
Commission, the commission shall prepare such research studies
and recommendations and shall submit them to the committee.

The committee may itake such action with respect to the recom-
mendations as it considers appropriate.

Accordingly, the staff suggests that the following topies be dropped
from our agends of topics and that our 1966 Anmusl Report indicate
that these topics have been dropped from the agenda:

al

Whether the law relating to habeaus corpus proceedings, in
the trial and appellate courts, should, for the purpose
of simplification of procedure to the end of more ex-
peditious and finel determimation of the legal questions
presented, be revised.

Whether the law relating to bail should be revised.

Whether the law respecting post conviction sanity Mearings
should be revised. .

Whether the separate trial on the issue of insanity in criminal
cases should be abolished or whether, 1f it is retained,
evidence of the defendant's mental condition should be
admissible on the issue of specific intent in the trial
of the other pleas.

Whether the provisions of the Penal Code relating to arson
ghould he revised. '
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3. All previous recommendations that have not been enacted into law should

be reviewed with a view to making a new recommendation to the 1967 legis-

lative session where justified.

Comment The Commission has made a few recommendations in the
past that have not been enacted as law. The staff suggests that

these recommendatlons be reviewed to determine whether a new
recommendation on these subjects should be made to the 1967 legis-
lative session. For example, we believe that a recommendation on
moving expenses when property is acquired for a public use should
be made to the 1967 legislature. (In some cases, this might re-
quire that we obtain authority at the 1966 session to study the
topic upon which we made the recommendation.) If this seems
desirable to the Commission, we will prepare a memorandum con-
cerning this matter.

k. The staff suggests that some attention be devoted during the next two

years to the topic of Condemmation Iaw and Procedure.

Comment. As previously indicated, the staff is hopeful that the
Commission will be able to recormend & comprehensive Eminent Domain
Statute for emactment at the 1969 legislative session. 1In order to be
in e position to meke such a recommendation In 1369, we should make
some progress on this topic during the next two years. We have a
series of studies that completely cover this field, but the studies
are rapidly becoming obsoclete.

5. The staff suggests that the following topics be studied during the next

two years with a view to meking recommendations to the 1967 1egislat;ve
session.

Comment. It is difficult to establish any priority om these
topics because most of them require considerable staff work before we
can present them for Commission consideration. We plan to present
those topics upon which we have a fairly adequate research study for
your consideration during the next few months. As we complete work
on the background research on the cther topics, we will bring them to
your attention.
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“Whether an award of damages made to a " s
ergonel injory : i ' married person in &
gmrn o plgsgg' setion should be the separate property of muich

We have s research study on this Lopice

Whether a trial eourt should have the power to require, as & con-
ditien of denyinig 2 motion for a new trial, that the%mrt:;r oppasir;lng‘
the motion stipulate to the entry of judgment for damages in
excess of the damages awarded by the jury.

We have a research study on this bopic.

,&:’ A sudy to defermine wheiher the jury should be authorized
fo take o writfen copy of the cowrt's instructions inte the jury
room in civil as well as eriminal cases.

Penal Code Section 1137 authorizes a written eopy of the court’s
ingtenetions to be taken into the hwry voom in eririnet cases. It has
been held, however, that Seotions 612 and 614 of the Code of (Ciwil
Procedure precinde permittiog a Jory I o eivil case o take & writlen
eopy of the instruetions ioto the jury room™ There seems to be po

resson why the rule on this maiter shonld not be the same in Loth

civil dnd eriminal coses. .

Taling Instructions to the Jury Room: Seuate Bill No. 98, which
was drafted by the Commission to effectuate its recommendation on
this subject, was introdueed by Senator Dorsey. ™ Following cireulation
by the Commission to interssted persons throughout the State of its
recommendation and study on this matter, a number of questions were
:Fajsed by members of the bench and bar relating to practical problems
involved in making & copy of the codrt’s instructions available to the
Jury in t_he Jury room. Bince there would not have been an adeguate
apportamity to study these problems and amend the bill dnring the
1?57 Sesgion, the Commission determined not to seek enactment of the
bill but to hold the matter for further study.

We will need to prepare a staff research study

on this topice




A8 to dedermine whether the law relating to 50
a'— ertyh::zuld be revised. We have no re arcﬁdi ﬁ%pgn ”ﬁjxﬁ"%pd.c. |
In the recent case of Kstale of Nolan 3 the California Distriet Court.
of Appeal held that two savings bank acecunts in California totaling
£16,000, owned by the estate of & decedent who had died without heirs
while domieiled in Mountana, escheated to Moutana rather than Cali-
forsia. The Supreme Court denied the Attorney Genersl’s petition for
hearing ™
There is little case authority as to which state, as between the domi-
eile of the decedent and any other, is entitled to escheat personal prop-
erty.*® In some cases inveolving bank accounts it has been held that they
escheat to the domieiliary state;® in others, that they escheat to the
- state in which the bank is located.®® The Restatement of Conflict of
» " Laws takes the position that personal property should escheat to the
state in which the partisular property is administered,®®
- In two recent cases California’s claim s the domieile of the decedent
to escheat personal property has been rejected by aister states where
the property was being administered, both states applying ryles favor-

“able to _them’selves.s" The combination of these decisions with that of
the California court in Estale of Nolon suppests that California will

lose out all around as the law now stands.

!5 ACLA, 3 {A 1E, 18586).

uq ufmt
wit prerigy lg'ep'welf ngtiod i%ii’m operty oacheaty to the atate of its sl
) L 13 14 ] tees,
RESTATEMENT, FLICT OF LAWS secﬁpgn 263 {1934); 2 BraLa, Cumm..f.er OF Lawn
Bectlon £54.1 (1935) ; 18 A, Jox, Reoheat Section 8 S Ny
n re ng’ Eatat Wazh. 115, 24 P. 2 615 (1833} ; of. In ro Hull Copper Co.,

175
46 Arle, 270, 50 la“ 24 B0 (1635) {thiw caze tnvolved escheat of unclafmed shares
of a gorppration)

®In re Ra N Hstats, 317 Mich. 281, 26 NOW. 24 77T (1847); In re Mansche-
trena'amn‘ 282 App. Div. 443, 128 N. ¥, & 24 738 (1054).
I'Rumnmw,t&xmnr_mws Bsction $09 (1934). ¢ ) )

, & _ Af stud;;;: tt;rmine whe&l;:r the law ;:I'nﬁng to the rig}l:s .
of a ith impraver of proj ) ing to onother
shauldgbe revisad, Eemardlprs?% imsguah wn this topice

The common law rule, codified in Civil Cude Section 1013, is that
when a person affixes improvements to the land of another in the good
faith belief that the land i his, the thing affixed belongs to the owner
of the land in the absence of an agreement to the contrary. The common
law denies the innocent improver any compensation for the improve-
ment he has constructed % except that when the owner has tnowingly
permitted or encoursged the improver to spend wmoney on the land
without revesling hig claim of title the improver can recover the value
of the improvement,*” and when the owner sues for damages for the
improver’s use and oeccupation of the land the improver can set off
the value of the improvement.

About three-fourths of the states have ameliorated the coamon law
rule by the enactment of ‘‘betterment statutes’’ which make payment
of compensation for the full value of the improvement a condition of
the owner’s ability to recover the leid. The owner generally is given
the option either to pay for the improvement and recover posgession
or to sell the land to the improver at its value excluding improve.
ments.!? Usnally no independent action is given the improver in pos-
session, although in some states be may sue directly if he first gives up
the land.*® .

California, on the other hand, grants the improver only the limited
relief of set-off * when the owner sues for damages and the right to
remave the improvement when this can be done% Tt wonld seem to be -«
unjust to take a valiwable improvement from one who built it in the
2ood faith belief that the land was his and give it to the owner ax &
compiete windfall. Provision should be made for a more equitable
adjustment between the two innocenfparties . . .
“Ford v. Holtan, 8 Cal 303 (155) ; Kinard v. Haslin, 22 Cal App. 383, 134 Pac. 370
“Sezullgmwbvemcnr-a, 26 CaL. Juz 2d 194, 189-203 (10686). .
"85 Fervier: 4" Propoeed Caljornis Sisiue Componsating Tunacent iamproners of

Realty, 15 Carnw, L. Rev. 183, 180-93 (1937} ; ATRMENT, RESTHUTION D 143
- (1926).
T Improvements, 27 Ax, Jun 280-81 (1940) and discnasion of cages and staivten
- S&ieu Jensen v. Probert 174 Ore. 143, 148 P30 246 {1944),
' #gar, Cope O, Pron. § 741,
®» AL Crv. Conr § 30135,
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f‘ » A study to determine whether Civil Code Section 1698 should
W& be repealed or revised. :

Seetion 1648 of the Civil Code, which provides that a ecntract in writ-
ing may be altered by a contract in writing or by an executed oral
agreement and not otherwise, wight be repealed. It freguently frus-
trates conteactaal intent. Morepver, two avoidance technigques have
been developed by the courts which considerably limit its effective-
nesa, ¥ One technigne is 1o hold that & sabseguent oral agresment modi-
fying a written contract is effective hecause it ig exeruted, and perform:-
ance by one party ooly has been held sufficient to render the agreement
executed.® The second techmigque is 1o hold that the subsequeni oral
agreement rescinded the original obligations ¥ and substituted a new
contract, that this s not an “alteration’” of the written contract and,
therefore, that Section 1698 is not applicable.¥ These techniques are not
& satisfactory method of ameliorating the role, however, becanse it is
necessary to bave a lawsuit to determine whether Section 1698 applies
in a particalar case, -

1f Section 1698 is to be retained, the guestion arises whether it should
apply to all contracts in writing, whether or not required to be written
by the statute of frauds or some other statute. Tt is presently held to
apply to all contracts in writing *¢ and is thus contrary io the common
law role and probably contrary to the rule in all other states. This
interpretation has been criticized by both Williston and Corbin who
suggest that the language is the result of an inaccurate attempt to
codify the common law rule that contracts required to be in writing ean
only be modified by a writing.%®

o g Note, 4 Hasrrwes Lo B9 (3552 ' ‘ : : Coe

bsd D.BL. Gm‘!bt:yi Hons Const. Co, v. Peane, 38 Cal.2d 429, 248 P.2d 846 (1352).

W Ojvl] Code Secifon 1628 permits rescieaion of a contract by mutaal aesent.

“ MeClure v. Albertl, 148 Cal, 34%, 212 FPac 204 (lsﬂai)c {resctealpy of executory writ;
ten cuntrast by oral Rersemont) @ Treadwell v, Nickel, 184 Oal. 243, 228 Fac. 24
(1924 fremcisalon of written contract by saostitpted oral contract).

P A Smibth Co. v, Muller, 201 Cul, 219, 955 Fac, 411 (1937). , .

& 2 (ToRErN, CONTHACTS § 801 (X513 & ’W}.Lusm:\i. CoNTRACTRE § 1828 [Rev, &, 1338},

We will need to prepare a staff research study

on this tepic.
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g A study to determine whathsr the law respecting the rights

of a lessor of property when it is ochandoned by the jessee .

should be revised,

tinder the older common law, a lessor was regarded as bhaving con-
veyed away the entire term of years, and his only remedy upon the
lossee’s abandonment of the premises was to leave the property vacani
and sue for the rent as it beeame dve or to re-entor for the fmited
purpose of proveuting waste. If the lessor repossessed the premises, the
lease pnd the Jessor’s rights against tite lessee thereunder were held to
be terminated on the theory that the tenant had offered to surrender
the premises and the lessor had accepted. ,
In California tbe landlord can leave the premises vacant upon
sbandonmert and hold the lessee for the ront. The oider rule in Cali-
fornia was, however, that if he repossessed the premises, there was &
surrender by operation of law and the landlord last any right to rent
or damages against the lessee 5 Mare recentdy it bas been held by owr
courts that if the lessor re-emters or re-lets, he can sue at the end of
the term for damages messured by the differevce between the rent due
under the original lease and the antount reconped under the new lease ™
Should the landlord not be given, however, the right to re-enter and
sue for damages at the time of abandonment? In some states this has
been allowed, with certain restrictions, even in the absence of & clause
in the lezse” And it bas been held in many states thai the landiord
may enter as agent of the tenant and release for a period not longer
than the original lease at the best vent available, In thjs case, the courts
have said, the Jandlord has not accepted s surrender and may there-
fore sue for damages. But this doctrine was repundiated in California
and it is doubtful that it can be made available to the lessor without
legislative enaciment.®® S e
Clivil Code Section 3%08 provides that the parties to a lease may pro-
vide thercin that if the lesses hresches any term of the lense,
the lessor shall thereupon be entitled to reeover from the lesses
the worth st the time of such termination, of the excess, if any,
of the amount of rent and chargos equivalent o rent reserved in
the lease for the balanee of the stated term or any shorter period
of time over the, then reasonable rental value of the premises for
the same period,
The rights of the lessor under sueh agreement shall be cumula-
tive to all otber rights or remedies ¥ ¢ %,

Thus the landlord is well protested in California if the lease so0 pro-
vides. The guestivn is whether he should be similarly protected by
statute when the lease does not so provide,

A T m wa

- 5 > V. , B0 Cal, 507, 27 Pac, 345 (1891),

“‘gsll?t?::. .-El?:;, 28 Cal.zad 529, 161‘"?.2:! 453 {1845), 24 Cavrrr, L. Rxv. 262 (1846).
This cane a,ppeéms to lnveive e partlal repudietion of 'Wetcome v. Hess, 30 Cal 507,

. 341 B1).

"Msgrr;%cmaarg v, {Vmuuu. 120 Conn, 315, 180 Atl. 4864 (1935) tieame of only ane
year, 8o not a -trongalj.aldéfmrz)?: fwﬂr":'!l‘e!?;'l’;s Pa. 370 (1838%),

" Welrome v, 3% 44 L BOY ‘ue. 389 ( f .

® Dee I‘mrzich v??’ime il Co., '103 Cal App.2d 877, 25D P34 10, 38 Cavr. L, Huv. 588
(18617,

We have a research study on this topic.
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E) A study to determine whether o former wife, divorced in an

gr  occhion in which the court did not have personal jurisdiction
over both parties, shouwld be permifted to mairain an oction
fer support.

After ma requested aubthority to make a study of this
topics the Supreme Court held that a spouse did hawe the
right V't.o mairrbain an action for support after an ex parte
divorcae The research study that we have on hard was prepared
before the Supreme Court decision. Hernce, we will need =
ghaff research study before we can determine whefher any '
statute is needed on this subject,
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' ,
é{f A study to determine whether Seciion 1974 of the Code of Civil
‘ Procedure should be repecied ar revisad, -

Seetion 1974 of the Code of Civil Procedure, enacted jn 1872, pro-

vides that no evidenes is admissible to charge & person upon a repre.

conrts to s considerable extent with respect o the original Btatnte of
Frauds by libers) comitruction of the Statute and by ereating numerons
exceptions io it 68 However, Section 1974 kas been applied gtrietly in
California. For example, in Baron v. Lange® an action in deceit failed
for want of & memoranduy against a father who had deliberately mis.

Only & few states have statntes stmilar to Section 197485 The eourts
6f some of these states hgve been more restrictive in applying the
statute than has California, Thus, some eourts have held or said that

Bank of Admerioa v. Western Jaﬁatmtors, Tre® And in Carr v,

Tatum ™ the Cojifornia court failad w apply two limitations to Hee.

tion 1974 which have boen applied to similar statntes elnawhere: (1)
CODSLrng a8 paviicular statewoint 1o ba g migrepresaitation conderning
the value of broperty rather than one as 4o the eredit of a third
persnni; (2% relusing to s ppiy the statute where (here s & sonfiden.
tial relationskip mpusing & duty of Qiselosuge ont the defendant.
Indeed, the only reported cuse in which Seetion 1074 hes been held
ingpplieable was one where the defendant had made the representation
abut & corporation which was his alter ego, the eourt holding that the
representation was not one coneerning & thivd persnn, 9

Section 1974 was repealed a2 a part of an omnibug revision of the
Code of Civil Procednre i 1901 ™ but this act was Leld void for uneon-
stitutional defects in form ™

3y e, Wills, The Kiatute B Fraude——g Legai dnoekrotdran, § Ixo, Lo 5. 427, 525
(1%2E) ; 8 Conwow, CONTRACES, prseios (1850).

a2 Cal App.a T18, 287 F.2d4 811 uemg.

™ B Wriitremor, CoNTisore 318204, p. 4357 (rev, ed. 1837) § Uredl-——Representations .
Writing, 32 A LR34 743, T4d w8 {1353),

" See 2.0, Clark v, Dunbam Laxsher Co., 86 Als, 220, | 8o, b6 {18333 ; W, o, Jeniting
& Co. v. Btandrod, 46 Idahic 614, 565 Fue, BE6 (1328} [diotam) ; of. Bank of Com-
rokgon® Trast Co. v. Schooner, $63 Mans, 149, 160 N.E 738 (15837,

oré v. Blusher, 23 Col, Apn.2d G5, 867, T1 pig 530, 8%4 (1u37 P A w,

Tatoe, 133 Cai Anp. 374, B4 F.2d 185 (1833) Pof, Cuther v Bowen, 10 . App. 24

31, 51 Fa4 i64 (1935), Acaurd: Cook v, ure , 104 ind. iﬂ. i NE. 768
{1885) ¢ Enight v, Bavwlingy, 205 Mo, 412, 104 BW, I8 (25675,

#5es e.g., ingmore v, Jacobaen, 243 M, 192, 218 N.W, %00 {19283,

%110 Cal. App.2d 186, 242 P.2d 265 (1852}, .

%133 {ald, ADP. 204, 24 Poud 185 1’1933}.‘

“Walker v, Yussoll, 180 Mase 69, Y1 W5, 88 [1004) LTeDresentution a8 to the finagp-
clal eredit of 4 FOTporailon. mads 10 Sudmes the porchase of ahinres tn the corpu-
ratlon, held to ba & rapresentation of faot bearing vipon valune of the shares and
thue not wihin the Btafute),

Yies e, W, Q. Junkins % Co. v, Btandred, 46 Tdaho 614, 269 Pag 586 (1328} cpmla.
repruzantiilon made in vicistion of Hduelary r ‘r Eeld not within starots g

:&r?.uﬁtl:t\'{gé!]w B’:%.Er.-a %legirunir.-ﬂ Cosp., 128 Cal, App.2d 193, 970 P.ag &4 (1854).

. ! s & 102, b 117,
" Lewly v. Dunne, 134 Cal. 287, #6 Pac. 475 {39011,

We will need to prepare a staff research study o
+his topice




TTUFTTT A study fo determine whether Yehicle Code Section 17150 shouid be
4 revised or rapacied insofar as # impuies tha contributory negligence of

the driver of a vehicle to its owner.

The 1857 Legislaturs directed the Commission to undertake a study
““tg determine whether an award of damages made to 8 married nerson
in a personal mjury aection should be the separaie property of such
married person.’’’ A study of this subject involves more than a de-
termination of the nature of property interests in damages recoverad
by & married person in 2 personal injury action; it also involves the
question of the extent to which the contributory negligence of one
spouse may be imputed to the vther,

Prior to the enactment in 1937 of Section 1635 of the Civil Code,
damages recovered by a married person in a personal injury setien
were egmrannity property. Henee, the courts imputed the contributory

negligence of one spouse to the other because the meglizent spouse

otherwise would share in the ecompensation paid for an injury for which
he was partially responsible, The result was thet & nonneghzent sponse

'was in many instances totally deprived of compensation for imjuries

negligeutly cansed by others. Bection 1685 prevents such imputation,
hut it has created many other probtems thal need lepislative salution.

The Cominlssion’s preliminary siudy of these problems has reveaied
another probler which cuts across any reeommendation which the Com-
mission might make in regard to the properly anature of a prwrisd
person’s personal injury damnages Many, if nod most, actisns for the
recovery of darsages for persppal injucy in wnick the cominivotory
neglipence of 2 spouse is & foctor arise out of vehicle necidents, Beranse
coptributory vegligenee iz imputed to vehicle owners under Vehicle
Code Section 17150, the potential resubis in terms of Nability are cuiie
varied and complex when an auionobile carrying & karried coaple i
involved in an accident with a vehicle dviven by a third pearty snd
hath #he driver spouse and the third party ave neplizent. Wheiher the
innoeent spose may recover damages from a neglipent third party
depends in large pert upes such factors—not germane to the guestion
of calpability —as whether the antorobile wias Leld us community
property or as joint tepancy property and whether o hushand or a
wife was driving when the Inuccent spouse was injured. In maeny
sitnations, it is Impossible te predict with certsiniy what the result
would be.

M2 wiudy to detormine whetnet an swand of dajuspes minde 10 & married pereon in
a persona! injury actien shouid e the Acpprate properiy of sueh warried person.
B 0n), State 1957, Res, Ch, 202, p. 4589,
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It is elear that if a wehicle is commmnity property registered in the
name of the husband or in the names of both spouses, the concributory
negligence of the hushand will not be imputed to the wife, but the
contributory negligence of the wife will be imputed to the husbang.
These resulis fow from the fact that the hosband, ss manager of the
commnunily properry, is the omly spouse who can eongent (within
the meaning of Section 171507 to the other’s usge of the vekicle. Gu the
sther band, if the vehicle is commmunity property registerad in the wife’s
name, the contributory neglipence of the wife will probably be imputed
io the husband and the husband’s contribotory negligence may possibly
be imputed to the wife, but these results are not predictable with cer
tainty. It is also clear that if the vebicle is held in joint tenancy, the
negligence of one spouse is imputed 10 the other in all cases becanse each
joint owner may consent (within the measing of Section 171560) to the
use of the vehicle. However, if the vehicle is community property but
is registered in the names of both spouses jointly, it is not clear whether
the Lrue nature of the property can be shown o prevent imounting the
eaniributory nepligence of the husband driver to the wife.

The prohleray arising out of Vehiele Code Section 17150 are not con-
fined io cases in which married persons are involved, ¥, for exawple,
an avtomobile owner is a4 passenger in his own automobile and is in-
jured by the eoncurring negligence of the driver and a third persen,
he ecannot recover damages from the third person, for the driver’s
rontribotory negligence is imputed to him. He conld formeriv recover
from the driver on established principles bot Section 17158 of i
Vehicle Code, originally evacted to protect apninst frandulent elaims
and collusive suits, was amended jn 1961 to provide that the awner
can no longer recover from the driver. Hemes, an innocent vehicle
owner, injured by the coneurring pepligence of bis driver and avother,
can now recover damages from no one.

A primary purpese of Seetion 17150 would appaar to b o profect
innecent third parties from the carciess nse of vehieles hy finaneraily
irresponsible drivers. This protection s achieved by its provision that
& wehicle owner is liable to an innoesnt third narvty for its neglipent
operation. This poliey is not, of course, furthared by depriving k-
eent vehicle owrers of all riphts of action azainst negligent third
parties. Ilowever, another purpose of Seetion 17150 wmay be to Jis
eonrage vebicle owners from lending {hem to vaveless drivers. This
policy might be farthered by deaying the owner the right v recover
against neglisent third parties,

The Commisson believes that a stady shouid be made v determine
what policies Seetinn 17150 should seek {6 socomplish, It may be that
better ways can be found to contral the lending of vehisles and to allo-
cate the visk of injury o the owner of a vehicle by another than 1w
irapese the entire risk on lhe one person involved who iz not negligent.
Accordingly, the Commission recommends that it be authorized to
study whether Vehicle Code Section 17150 should be vevised or repealad
insofar as it imputes the contributory negligence of the driver of a
vehicle to its owner.

We have a research study om this toples

qll-




C, 6. Determinmation should be made, after a report from the staff, as to

whether the following topics are puitable for a Conmibsion recom-

mendation. _

a. Whether Section TO3l of the Business and Professions Code, which
precludes an unlicensed contractor from bringing an action .'i:o
recover for work done, should be revised. |

{This topic mey involve policy considerations mot suitable
for Commission determination.) | |

b. Whether the doctrine of election of remedies should be abolished
in cases vhere relief is sought against different defendamts.

{Our consultant reported that no legislation 1s needed on
this topic; the courts are working out any problems that

may exist.)

7. Research consultants are needed on the following topics. We do pot

plan t0 meke any recommendations to the 1967 Leglslature on these topics.
a. Specific problems in govermmental tort liability. o




b Wheiher the law relsfing to the rights of & putative spouse should
be revised.t _
Ce Whether the law respecting jurisdietion of courts in proeeedings:
affecting the eustody of children should be revised.®
e Whether the law relating to attachment, garnishment and property
exempt from exeention shounld be reviged.? o
Whether the Small Claims Court Law should be reyised® =
gz'Whether partnerships end unineorporated associations shodld be
‘permitted to sue in their common names and whettier the law
relating to the use of fictitious names should be revised.™
8¢ Whether the law relating to the doetrine of mutuality of remedy
'in smitg for specific performanee should be revised !t .
iWhether California statutes relating to serﬁco._c:l process by pub-
h“ication ghould Le revised in Hght of recent decisions of the United
‘States Supreme Comrt.?® .
i gVhother the warious sections of the Code of Civil Precedure relat-
1ng to partition shonld be revised and whether the provisiona of the
Code of Civil Procedure relating té the confirmution of partition
- sales and the provisions of the Probate Code relating to the son-
« firmation of sales of real property of estates of deceased persons
»should be made uniforra and, if not, whether there is need for
clerification as to which of them governs eonflrmation of private
. judicial partition sales, s

Aespeciinlly submitted,

John He Delionlly
Bxmoutive Secretary
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EXHIBIT T

CALENDAR OF TOPICS FOR STUDY
STUDIES IN PROGRESS

During the year covered by this report, the Commissien had on its
agenda the topics listed below, each of which it had been anthorized
and directed by the Legislature to study. The Commission proposes to
contirue its study of these topies.

Biudies Which the Legislatvre Hog Directed the Commission To Make *

1

t2

Whether the law of evidence should be revised to eonform to the
Uniform Hules of Evidence drafted by the National (onference
of Commissioners on Uniform State Laws and approved by it at
its 1953 annual eonferencs,

. Whether the law respecting habeas corpus proceedings, in the trial

and appellate eourts, should, for the purpose of simplifieation of
procedure to the end of more expeditious and final determination
of the legal guestions presented, be revised.

. Whether an award of damages made t0 a married person in a

persanal injory action should be the separate property of soch
married parson,

Whether a trial conrt shounld have the power to reguire, as a con-
dition of denying a motion for a new trial, that the party opposing
‘the motion stipulate to the entry of jadgment for damages in
excess of the damages awarded by the jury.

Whether tke laws relating to bail should be reviged.

‘Whether the law and procedure relating to condemnation shounld
be revised in order to safegusard the property rights of private
citizens?

. Whether the doctrine of sovereign or governmental Immunity in

California should be sbolished or revised.?

1 Zection 18535 of the Gowvernnent Code provides thai the Commmisslon shall study, in
Vi a

addition to thowe to which [f recornmenda and which are ed by th
;Laégislatu;e.a:;:y t which the Legigiaturs by concurrent Mn refers to
t for suc ¥, .
The legislative directives to make themo studies are fonnd In the followiung :

Nos. 1 and S: Cal. Stata 1958, Res, Oh. 12, p. 263,

Nos. 1 abd 4: Cal Stats, 1857, Res, Ch. 202, p. 4554,

MNo. 6: Ca). Stats, 1957, Fas. Ch. 237, n. 4744,

No, 6: Cal. Stats, 1884, Res. Ch. 43, ». 243,

Ne. 7: Cal. Siats, 1967, Hes Ch. 202, p. 4689,

e
tBeg Recommendation und Biudy Rnlaﬁnga:o Hvidence in Eminent Domain Procsed-

inge; Recommeondotion end Study Relating to Tabing Possgssion gnd Foasoge. of
Title 4n Eminent Domein Proceedings; Reécommondotior and Biwdy Relating to
the Relmdursament for Meving Kspenses When Properiy Is Acquived jor Public
Use, 3 Car. Law Ryvision CoMM'H, ReEg., . & Svopres, Becommendations and
Btudies at A-1, B-1, sand C-1 (1361). For a legislativa history of thest recom-
mendations, see 3 CuL. Law REVISION CoMM'm, BExr.,, Rec & Srupizs 1-8 (1561).
See alsg Recommendation ond Study Belating to Uendemnpabon Lew ewnd Fro-
oodure: Number j—Discovery in Eminent Domoin Proceedings, 4 CAL faw R=-
VIaIoN CoMM'N, ., RipC. & Srvoies 701 (1843, For a legialative history of thim
ﬁ%ng;nendat!ou, see ¢ Carl. Law Hewision CoMmM’'w, Ryr, REC & STopma 213

| # Bee_ Hocommandatione Rolating to Sovereign Immunity s Number I—Tori Liabitity or

Publio Butiticsy ond Public Employees: Numbdsr s-—Cloima, Actions ond Judg.
seimte Againet Puble Intidics and Public ¥mployces; Number 3—Inguranse Cov
erage for Pulblic Bunlities aond Public Employeds ) Number J—Dfouse of Publio
Emgweea ; Number f—Idaldlity ‘%( Publio Fatities for Dwnerehip and Ogeration
of Mutor Vehicles; Nuamber f—Workmen's Cowmpensation Benefits for Peraons
Asgisting Law Enfoercement or Fire Conlrol O e, Number T—Amondments
and Repecir of meonzistent Special Statwies, 4 Car, Law Ravisionw CoMy'y, Rie.,
Rye. & Svourre 801, 1001, 1203, 1361, 1401, 160k, and 1601 (15632). For & legin-
Iative history of these recommendations, ses 4 Cal. Law REVIZION CoMM'N, Rur.,
Ere. & BrUnips 211-215 (1963). Ses alwo A Shui;.‘r Relating te Soverelgn Fme
wiswnily, 5 Cab Law Revisron oMM, Kor, Bec & Stoess @ {1982),

-tl -
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Studies Authorized by the Fegistature Upon the Recommendalion
of the Comavisgion t

1. Whether the jury chonld be suthorized to take a written copy of
the court's ifostruetions into the jury room in eivil 23 well as.
eriminal eases.®

2. Whetber the law relating to cschest of perscnsl properiy should
be revised.?

8. Whether the law relating to the righta of a putative sponse shonld
be revised *

4. Whether the law respecting pest conviction sanity hesrings shonld
bz reviged.?

5. Whether the law respecting jurisdietion of eourts in proceedings:
affzeting the eustody of children should be revised.d

. Whether the law relating to atiaclnent, garnishment and property’
exempt from executiom should he rmﬂsed*"
Whether the Small Claims Court Law should be revised®
. Whether the law relating to the rights of a good faith improver
of property belonging to enother should be revised.®
. Whether the sepavate trial on the issne of insanity in criminal
cases should be wbolished or whether, if it is retained, evidence of
the defendant’s mental condition ghonld be admissible on the issne
of apecifie intent in the trial on the other plesst®
1). Whether partnerships and unincorporated associations should be
permitted fo sue in their cormumon names and whether the law
relating to the use of fetitious names should be revised.™
11. Whether the law relating to the doctrine of mutuality of remedy
in suits for specific performance should be revised. 2
12. Whether the provisions of the Penal Code relating to arson should
be revised$
13. Whether Civil Code Section 1688 should be repealed or revised*
14, Whether Section 7031 of the Business snd Professions Code, which
preciudes an unlicensed contractor from bringing an sction o
recover for work done, should be reviged®

tHBaction 10326 of the Gw«r ieent Code reguires the Commission to file & report at

each repuinr semtfon of the Legisiature eontain!nc. intar alia, a st of toplee in-
tended for future considermtion, ami avthorizes t Cormmission to study the
topica Usted In the repart whieh Rre therexfter npproveﬂ for f1a study by coneur-
mm. rameiution of the

e legiglative nut_bority tnr thc studies ln this liag fa:

0. 11 Cal. Btats, 1965, Res Ch. 307, p. 4207,

Noﬂ. 2 through 7: Cal #iuts 1856 Rea Ch iz, E.

Non & through 16: Cal, State. 1967, Rea Ch :m ™ 4535

Kos. 17 through 19: Cal, Stnta 1968, Rea, Ch. § &

o, 20 E1::sn.‘: tets 1959, Res. Ch 218, p 5T9E; Cal sw;-. 1954, Res Ch 42,

Nao. 31 Cal. Stats. 1962, Hes Ch. 18, 1. 94.

*For a description of thie tople, sea 1 Cal. JaAW nmmmtbnuu’nm..mu&
Sropixe, 1908 Report at 28 £24957). For the legislative hista? pes 2 Caln Law
HxvialoN CouM'x, Bxr., Bec & Strores, 1954 Report at 13 (1963

:?:e.i ;.éu. Liw Revision Comu’R, REkp., REC. & Srunies, 15568 Report. 25 (105T),

S 14, ot 28,

$Id et 29,

:.%i?ni LAl Law BuvisioN CoMx'N, Kur, Rt & Sropme, 1957 Report at 15 (1857).

*J4, nt !7. :

:Id. at 18,

aTd at 1%
»id. st 20.
M id at 21
WId at 25,

- - -3 R - )
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15. Whether the law respecting the rights of a lessor of property when
it iz abandoned by the laessce should be rovised )8

18. Whether a former wife, divoread in an action in which the mm't
did@ not have personal Jnnsdwtmn over both parties, should be
permitied to maintsin an action for sepport.®

17. Whether California statutes reiating to service of process by pub-
lication should he revised in light of recent decisions of the United
HStates Supreme Couvrt?®

18. Whether Section 1974 of the Co&e of Civit Procedure should be
repealed or revised.1®

19. Whether the doctrine of eleetmn of remedies should be gbolished
in cases where relief is sought aguiost differant defendants®®

20. Whether the various sections of. the Code of Civil Procedure relat-
ing to partition should be revised and whether the provigions of the
Code of Civil Procedure relating to the confirmation of partition
sales and the provisions of ithe Probate Code relating to the con-
firmation of sales of real property of estates of deccased persons
should be made mmiforin and, if not, whether there is need for
clarification as to which of thera governs confirmation of private
Judieial partition sales.®?

2], Whether Vehicle Code Seetion 17150 should be revised or repealed
insofar as it imputes the contributory negligence of the driver of
# vehicle to its owner.*®

wId at 34,
:i%alg Eu.. Law RWVIston Coma's, Rer, Bac. & Stopies, 1952 Report at 18 (1959).
urd at 20,

»Jg ut 21,
CAl. imon Coxar'n, Rer, Ruc. & Sropixs, 1466 Beport at 21 C1%57).
-g i CaL. II:::I?mnon CoMu'y, REP., "Ree, & BTups 50 (1903), .



SEC., 56. Section 950.2 of the Govermment Code is amended
to read:

950.2. {a) Except as provided in Section 950,4, a cause of
action against a public employee or former public employes for
injury resulting fram an act or cmission in the scope of his employ-
ment as a public employee is barred if an action against the
employing public entity for such injury is barred under Section 946
or-ig-harred-beeause-of-the-failure-{a)-to-present-a-writien-elaim
$o-the-publie-enéity-or-{b)-to-commence-the-aation-within-the-time
speeified-in-Seekisn-OU5.6 .

{b) Except as provided in Secticn 950.4, a cause of action

against e public employee or former public employee for injury

resulting from an act or omission in the scope of his employment as

& public employee ig barred unlesa:

{1) A timely and sufficient written claim was presented to the

public entity in conformity with Sections 910 to 912.2, inclusive, or

such other claims procedure as mey be applicable; and
(2} The action is commenced within the time specified in

Section 945.5 or 9h5,.6, as the cdse may be.

(c) Subdivision (b} is applicable even though the public entity

is immune from liability for the injury,

Comnent. Subdivision (b){1l) of the amended section makes it clear
that an action againet a public employee may be barred even though a claim
was presented to the public entity. The claim must, in addition, be timely
and sufficient, The amendment forestalls any contention that an action

against an employee if barred only when no claim of any kind was presented



to the entity. The amended section reflects the original intent; but it
eliminates any uncertainty concerning the matter.

Reference to "other claims procedure"” in subdivision (b)(1) makes
the rule provided by subdivision {b) applicable to coniractual claims
procedures (see Sections 930 gt seq.) and local ordinance or charter claims
procedures (see Section 935).

Subdivision {b){2) has been drafted to conform Section 950.2 to
Section 9%5.5., Thus, an action against a public employee of a public
agency that has failed to comply with the Roster of Public Agencies
procedure must be commenced within the one-year period allowed by Bection
945.5(¢e), Just as an action against an employee cof a complying agency
would have to be commenced within the six-month pericd allowed by Section
9h5.6.

Subdivisions {b) and (c) of the amended section provide thet a claim
must be presented to the entity before the employee may be held liable for
an act or cmission in the scope of his employment even though the entity
is immne from 1iability. It could be a_rswed that, under Section 950.2
as enacted, the presentation of a claim to a public entity that 1s clearly
immune would be a useless act which is impliedly excused, for the law does
not require idle acts, CIVIL CODE § 3532. But see VAN ALSTYNE, CALIFORNIA
TORT LIABILITY 793 (Cal. Cont. Ed. Bar 1964)(apparently claim must be
presented even though entity immmne). The amendment clarifies the section
and, because the public entity is responsible for judgments against its
employees (see Section 825}, requires the presentation of a claim in all

cages.



SEC. 57. Section 950.4 of the Govermment Code is amended to
reads

950.4k. A cause of action against a public employee or former
public employee is not barred by Section 950.2 if the plaintiff
pleads and proves that he did not know or have reason to know, within
the pericd preseribed <for the presentation of a claim to the employing
public entity as & conditior to maintaining an acticn for such injury

against the employing public entity, as that period is prescribed by

Section 911.2 or by such other claims procedure as may be applicable,

that the injury was caused by an act or amission of the public entity

or by an act or omission of an employce thewxeef of the public entity

in the scope of his employment.

Coment. As originally enacted, it was not clear from this section
vhether the plaintiff was required to prove lack of notice of the public
employment status of the defendant during the 100-day claim presentation
veriod or during the entire period, up to cone year in duration, during
which a "late claim" application could be sulmitted. Construed liberally,
the period prescribed for the presentation of a claim could well be deemed
to include the "late claim" period as well. Yet, such interpretation would
tend to frustrate what appears to have been the legislative intent to make
the presentation of a claim unmecessary if the plaintiff had no notice of
the public employment status of the defendant duwring the 100-day pericd.

This section also, of course, relates to claims within the one year
presentation pericd of Section 911.2. But as to them it presents no special

problemg, for the late claim procedure does not apply in such cases.



The reference in subdivision {b)}{1) to "such other claims procedures
as may be applicable" is designed to take into account contractual procedures
or procedures lawfully established by local ordinance or charter.

The secticn has been revised to make it cleer that the plaintiff
must present a cleim only if he knows or has reason to know that the injury
was caused by an act or omission of the employee in the scope of his
employment., This states the apparent legislative intent, although it
could be argued that the section as enacted requires that a claim be
presented whenever the defendant is a public employee, even though he
clearly was not in the scope of his employment when the act or omission

resulting in the injury occurred.



SEC, 67. Section 996.4 of the Govermment Code is amended to

read:

996.4. (a) If after written request a publiec entity fails or refus~-
te provide an employee or former employee with a defense against a
civil action or proceeding brought against him and the employee rvetains
his own counsel to defend the action or proceeding, he is entitled to
recover from the public entily such reasonable attorney's fees, costs

and expenses as--are-heeessarity-ireurrved.by-him-in of defending the

action or proceeding as are necessarily incurred by him from and after

the 10th day following delivery of the wriiten request to the public

entity, if he establishes or the public entity concedes that the

ection or proceeding arose out of an act or omission in the scope of
his employment as an employ=e of the public entity, but he is not
entitled to such reimbursement i1f the public entity establishes:

¢a) (1) That he acted or failed to act because of actual fraud,
corruption or actual malice 5y ; or

¢&) [2) That the action or proceeding is one deseribed in Section

995.4 3 or

(3} That its ability to provide an effective defense was_sub~

stantially prejudiced by the failure of the employee or former employee

to request a defense at a time earlier than that on which the reguest

was in fact made, and that the entity's failure or refusal to provide

a defense was based on that ground.

(b! Xothing in this section shall be construed to deprive an employee

or former employee of the right to petition for a writ of mandate to
compel the public entiiy or the governing body or an employee thersof

to perform the duiies imposed by this part . ,_but the public entity
~110-




may be compelled to provide for the defense of the action only 1f the request

for the defense meets the requiremente of subdivision (a) of Section 825.

Nothing in this subdivision affects the right of an employee to recover such

reasongble attorney's fees, costs and expenses as he is entitled to recover

under subdivision (a).




Comment. This amendment is designed to:

(1) Limit the recoverable litige:ion expenses to thoss incurred
after the request for a defense was refused by the entity. As here
written, the computation of recoversble expsanses commences on the J1lth
day after the request is made--thus giving the public entity 10 days to
decide whether to provide = defense or not. The employee should not be
éble to hold the entity liable for expenses incurred before a request
was made and rejected.

{2} Provide the entity with a defense based on prejudice
where a request for a defsnse was made unduly late, consistently with
proposed amended version of Section 995.2, above.

(3) Permit an employee to recover such reasonable attorney's fees,
costs and expenses as he is entitled to recover, even though the publie
entity cannot be compelled by mendate to provide for the defense of the
action. Thus, the public entity need not defend the actlon unless the
employee requests the defense as provided in subdivision (a) of Section 825.
Otherwise, if the employing entity were required to provide for the defense
of the action, the employing entity would be required to pay the judgment
against the employee. Under Section 996.k, however, the emtity may
be required to pay the cost of the defense of the action geven though it is not

required to pay the judgment.
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