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#34(1) 2/11/65
Third Supplement to Memorandum 65-k

This supplement considers the matters raised by the Attorney Genersl
at the last meeting and certain other metters. These were not discusse_é
in the Firet Supplement because we wanted to send that to you without

walting for the reim.inder to be prepared.

Section 600

Assemblyman Foran has informed us that he has been receiving letteys
complaining about the fallure to include the presumption of due care in?
the code and about the inclusion of the provision stating that a presumé-
tion is not evidence. He stated that he wanted a fuller explanation th;t
he might glve to persons inquiring about these matters. Accordingly, we
prepered the statement attached hereto as Exhibit I. '

The Jﬁdges also expressed some concern about the same matiers. 'lh_éir
concern was that the dead, incompetent, or smnesic party needs somethinig
working in his favor to compensate for the fmct that he cannot contradigét
the evidence of his negligence. We drafted m proposed section to meet ij_‘.
this problem directly, and it is attached hereto as Exhibit II. The
judges indicated, however, that they did not wish to invite the parties
to comment on the evidence; and our discussion eventually satisfied the?

that the Evidence Code 1is satisfactory in these respects.

Sections 620-562!+

The Attorney General objected to the omission of the conclusive
presumption of malice from this portion of the code. The presumption
now appears as subdivision 1 of Code of Civil Procedure Seciion 1962,
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which provides that there is & conclusive presumption of:

A malicious and gullty intent, from the deliberate commission
of an unlawful act, for the purpose of injuring another .

We 414 not perpetuste this provision for several reascns. First,
it is of little value. "This 'conclusive presumption' has little mean-
ing, either as & rule of substantive law or as a rule of evidence, for
the facte of deliberation and purpose which must be established to bring
the presumption into operation are just as subjective as the presumed |

fact of malicious and guilty intent.” People v. Gorshen, 51 Cal.2d 716,

731 (1959). Seys Witkin, "Intent is proved by either direct or clrcum-
stantial evidence . . . , and the statutory presumptions of intent
(c.c.p. 1962{1), 1963 (2){3)) do not play any particularly importent
part in the proof." WITKIN, CALIFORNIA CRIMES § 53 (1963). Witkin notes
that the conclusive presuﬁption is gometimes cited in decisions affirming
firat degree murder convictions, but there i# a special definition of :
malice in the Penal de.e for purposes of the definition of murder. See
PENAL CODE § 188. Moreover, there is another definition of "melice” in
the Penal Code for use generally in regard to the criminal law. See
PENAL CODE § 7(%4). Both of these Penal {ode definitions seem to cover
the ground covered by Section 1962(1).

Thusg, insofar as the criminal law is concerned the presumption seeps
to be unnecessary. Moreover, the presumption seems at best to state
elther a definition of malice or & truism that would exist whether or npt

there were such & conclusive presumption. Davie v. Hearst, 160 Cal. 143

(1911), is illustrative. There the court was concerned with the malice
that gives rise to a claim for punitive damages. It was also concerned
with that "melice” that some courts bave said is the gist of the action
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for 1ibel. It held that malice in fact mst be proved to sustain a
claim for punitive dsmages. The "malice" sometimes referred to as the
gist of the action for libel, or "malice in law," is a fiction and not
"malice" at all. After developing at some length the true meaning of
"malice” and pointing out the essential elements thereof, the court
pointed out that the conclusive presumption recited in Section 1962(1)
refers to all these elements, too. See 160 Cal. at 167-168. But the
court developed its ratlionale of "malice" wholly without reliance on the
concliusive presumption. '
We concluded originally thet the conclusive presumption served no -
useful purpose. We still believe so. We see no herm that it does, either.
However, we think that clearer thinking is stimnlated if meaningless '
formilizations ere removed from the law. Strictly speaking, Section 1962(1)}
is a definition of "malice” and not & presumption. Thus, even if we we?e
to perpetuate it, it would seem inappropriate in the Evidence Code. Pei--
haps it :might be placed in the preliminary provisions of the Civil Cod.g

or in that part of the Civil Code dealing with exemplary damages.

Sections 630-667

The Attorney General objlected to the failure to include in the list
of presumptions those appearing in subdivisions 2 and 3 of Code of Civi.-‘l
Procedure Section 1963--that an unlawful act was done with en unlawful
intent and that a person intends the ordinary consequence of his volunt;ary
act. :

We omitted these presumptions not only because they do no good but
also because they are misleading and give rise to error. Exhibit IIT is
an extract from the memo (64-2) that was before the Commission when they

were considered. Where & specific intent is required, it is error to
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instruct the Jury in terms of these presumptions. Nevertheless, appellgte
courts rely on them repeatedly to affirm judgments in specific intent
cases. There is no need to rely on them in such cases, for the only
question is whether there was & permissible inference of intent for the
Jury to draw. But, because the appellate courts cite the presumptions 88
mekeweighte to support the jury-drawn inference, trial courts rely on '
these decisions to formulate instructions in specific intent cases.
Justice Shinn once complained:
We are at a loss to understand why [such an instruction)

was given, or why it is given in so many cases where it can

serve no purpose and tends to create confusion. [People v.

Booth, 111 Cal. App.2d 106, 108 (1952).]
Moreover, on the merits of these presumptions, we believed that a person's
intent 1s better left to inference. Circumstances vary. In some cases,
an Inference of intent willl be strong and in others it will be weak. We
thought, and still think, that the trier of fact should be permitted to .
decide whether or not to draw the inference. Compelling & conclugion 11;
every case through the use of presumption seems inappropriate. It is
gettiled that ar instruction to the effect that "The intent or intention
is manifested by the circumstances connected with the offense, and the
sound mind ard discretion of the accused" is a proper instruction. People
v. Besold, 154 Cal. 363 {1908). fThis instruction performs the funetion

of these presumptione without ecreating the danger of error that these

presumptions create.
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Section 788

The Commission directed the staff to present a memorandum discussing
the varicus alternative solutions to the problem of impeaching a witness
with evidence of & prior criminal conviction. The Commission was
primerily concerned with subdivision (a), hence, subdivision {b)
will not be mentioned in thls memorandum.

Subdivision (a) presents two basic problems: (1) What, if any,
should be the limltations on the criminal convictione that may be shown
for impeachment purposes? (2) What are the conditions under which un

examiner should be permitted to ask about prior convictions?

(1) Limitations on the convictions usable for impeachment.

The first problem involves several subsidlary problems. Should
misdemeanors as well as felonies be permitted to be shown? Should any
kind of crime be permitted to be shown, or only particular crimes?

To develop an approach to these problems, it is desirable to con-
sider amalytliecally what 1Is being done when evidence of a conviection is
introduced. 8Section 787 declares the general rule that evidence of
specific acts is inadmissible to attack credibility. The apparent reasgn
for this limitetion is to preclude & trial within a trial to determine
whether the alleged act cccurred when the only relevance of the act is
to show the witness' character for veraciiy. Despite the fact that a
person's character is best revealed by what he has done, time Just does .
not permit the full investigation of these collateral matters.

Where the witness' prior conduct has resuited in a criminal convietyion,
the considerations prompting exclusion of evidence of specific acts no
longer apply. The conviction is easlly provable and 1z good evidence

thet the acts for which the witrness was convicted actually occurred. Thus,
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it is not the fact of conviction that is itself important, it is the
fact of the commission of the erime that reflects on the witness'
veracity; and the conviction is merely used ag evidence that the witnegs
did in fact commit the crime. {Section 1300 is similar in that it per-
mits certain convictions to be used as evidence that the crime was
committed. )

The inquiry, then, is: what criminal acts bear sufficiently on &
witness' credibility that they should be permitted to be shown? and
what convictions are sufficiently reliable evidence that the crimes weye
in fact committed that they should be permitted to be shown? 1

(a) Felony or misdemeanor. Should all eriminal comvictions be

perm:l.tiféd to be slllo?rn or ogl?r Eg;l_.qnies or only crimes punishable as
felonies? |
| Under existing law, felonies only may be shown. The argument for
retaining the felony limitation is that the rule permitiing inpeachment
by convictions is of dubicus value anyway, and it should not be extended.
The worst aspects of the rule have been ameliorated by the amendment of
Penal Code § 17 which permite a judge, in granting probation without
imposition of sentence, to designate the crime as a felony or misdemesnor.
The argument for broadening the rule to include crimes punisha.blq as
feloniés ig that the existing rule operates harshly and illogically. If
two persons are convicted of turglary, one may be sentenced to cne yesgr
in the county jail--and is unimpeachable because he is a misdemeanant.
The other may get probation without any jail time, and he is impea.chal;le
because he is a felon. Yet, the character of the probationer is likely
to be better than that of the prisoner--and that very fact may have caunsgen

probation to be granted. p
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The reasons for restricting convictions to serious crimes apply
equally to crimes punishable as & felony and to felonles. One reason
ie to provide assurance that the crime was sericusly litigated, and
therefore the judgment of conviction can be relied upon from an evidentiary
standpoint. A crime punishable es a felony 1s tried as a felony, and siace
the potential of a felony sentence exists, it will be as seriously con-
tested as a trial that actuslly results in a felony sentence. The other
reason for insisting on felony convicticns is to provide assurance that’
the crime was serious. Minor violations of the lew do not necessarily .
indieate a character that would be willing to risk a felony counviction
by lying under oath. That a person bought a drink at the age of 20 by
representing himself to be 21 does not indleate that such person might
comuit perjury. This coneideration, however, 1s equally applicable to
crimes punishable as a felony. At the time of commission, the actor har
no way of knowing that the punishment will eventually be that for a mis-
demeanor. The crime is as serious as a felony in its potential result
to the actor and is thus as indicative as a felony conviction would be
of the actor's willingness to risk a felony conviction by testifying
untruthfully.

The above argument summarizes the reasons for not extending the cerimer
permitted to be shown to misdemearors generally. On the other hand, it
may be argued that 1f the class of crimes is properly selected as bearing
on credibility, it should not matter whether the particular crime was &
felony or misdemeanocr. The essential inguiry is the witness' propensities
in regard to truthtelling, and any crime showing a disrespect for the

truth reflects on the witress' truthtelling propensities.
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(b) "Dishonesty or false statement.” Section 788 now 1imits ‘the gonvic-

tions that mey be showm for impeachment purposes to convictions of crimes
involving "dishonesty or false statement.” The Commission limited the
showable crimes to those involving these essentinl elements at the recom-
mendation of the State Bar Comnittee. The URE also reguires that these
elements be involved. The judges' committees approved this limitation;
and, on July 1, 1964, the Alameda County District Attorney wrote to the
Commission that “"we feel that the proposed change in this regard is
reasonably fair and logical."

The Alameda County District Attorney's letter went on to say, "Theie
is no doubt that showing & prior conviction that has nothing to do with J
dishonesty, particularly where it is the same &8 the offense charged, 'ha!s
a high potentisl for unfair prejudice to the defendant. The proposed
change [to limit impeaching crimes to those involving “dishonesty"] would
put the attack on credibility precisely where 1t belongs, i.e., ahmringr
a history of dishonesty.”

Although there is some uncertainty in this standard, nonetheless it
ig the correct one. For the only purpose of showing the eonviciicn is #o
show the witness' propensity for departing from the truth--to show that _'he
hag been dishonest before and, hence, c&ammt be trusted now. Any un-
certaipty in the application of this standsrd to sjecific crimés wil}
eventually be worked out in practice by the courts.

On the other hand, while the uncertainties in the standard are deing
worked out, some guilty defendants may be freed and many unnecessary l.pp‘eals
will probably be genersted. Moreover, the difficulties are being crested

for no substantial improvement in the lsw. Any person who has so littla
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regard for the law or the rights of others that he will commit a crime
serious enough to warrant a felony sentence will have no serious qualms
about committing perjury--or at least in shading the facts-~when it is

to his interest to do so. Perjury prosecutions are rare, and perjury
convictions are rarer; hence, it is reasonsble to believe that a person who
has been convicted of & gerious crime would be willing to run the slight
risk of a perjury prosecution if he had something substantial to gain
thereby.

(e¢) “Intention to deceive or false statement” An alternative

solution to the problem that wvas once approved by the Commission is to
require that the crime involve false statement or an intention to decei?g.
This soclution is premised on the argument that "dishonesty" is too vaguq;
that "dishonesty" will create as many different standards as there are
Jjudges. In contrast, requiring that an element of the crime involve
deception makes the rule relatively easy to apply. Moreover, this standar®
requires--even more than the "dishonesty" standsrd does--that the convig-
tion involve the essential character trait that is sought to be proved--;he
witness' propensity for misstatingYaets.

The Commission abandoned this standard upon the argument that a large
rmnber of crimes involving deception could not be shown if it were
approved. The theft family of crimes are all charged as “theft" even
though some involve various sorts of deceit; and, because all forme of
theft do not necessarily involve decei}, theft convictions would not be
permitted to be shown. BHence, embezzlers, bunco artists, ete. would be
unimpeachable, while others guillty of less serious crimes would be.

(d4) "Perjury" A committee report to the Conference of State Bar

Delegates urged the limitation of the crimes showable for impeachment
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purposes to perjury. The majority of the committee cited a long list of ‘
alleged abuses in the use of prior convictions egainst criminzl defendants.
They cite, also, the fact that changes in the law occur, and, hence, saﬁe
crimes that were felonies are now misdemeanors. Others would now be treated
a8 juvenile offenses. The laws of various states vary in defining a felony.
Persons are dissuaded from instituting civil suits in vindication of théir
rights because their pasts may be revealed. Prosecutore tend to try a '
defendant with priors for his previocus crimes, going into detail as to the
facts. They argue that inasmich as the only issue is the witness' presaﬁt
credibility, only perjury should be permitted to be shown.

The contrary argument is that a person who will suborn perjury or
bribe witnesses or jurors, falesify evidence, etc. is as likely to depart
fror the truth on the witness stand as someone who has committed perjury.

(e) Crimes against public justice. A minority report of the committee é

Just referred to urged the limitation of the showable crimes to those §
defined in that part of the Penal Code dealing with crimes against public :
Jjustice. These crimes would include perjury, subormation of perjury,
offering false evidence, bribing jurors, Julges, or witnessges, bribing
officials, ete. The proposal is based onthe thought that these crimes
are so essentially like perjury, and so necessarily involve the very
character traits in issue, that they should be permitted to be shown.
(The minority report also recommended inclusion of crimes of the same nature
as that belng prosecuted in eriminal trials.)
The contrary argument is, esgain, the character defect that would ca@se
a person to lie under oath {or shade the facts) is also revealed by many
other crimes that are not included in the crimes against public justice.

A person who would risk felomy conviction to defraud someone is not likely
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to be seriously inhibited from committing perjury if he thinks that it
is to his interest and that he can get away with it.

{f) Specific crimes. Another alternative 1s to specify the crimes

that may be shown. The advantage of this alternative is the certainty
that it creates. Precise value judgments can be made in regard to each
erime as to the extent to which it bears on credibility.

The principal obJection to the alternative is the volume of detail
that it would add to the statute. Fach crime would have to be separately
considered and policy arguments would rage sbout each one. Moreover, sqﬁe
crimes defined in codeg other than the Penal Code may be overlooked eveni
though they inherently ilnvolve veracity. |

In preparing this memorandum, we began to prepare a list of specific
crimes, and it became apparent after filling o pages with references to
specific sections that this was not a feasible venture. Overlooking some
ecrime that should be included is too easy; the volume of crimes included;
is s0 great that all felonies might as well be included. It might be
feasible, however, to combine a standard, that would include most crimes,
with specific references %o crimes that are not covered by the standard.
For example, crimes involving false statement or an intention to decelve
or defraud might be used for the general standard, and in additlon the
following specific crimes:

Bribery {in all forms--offering, soliciting, giving, receiving of
public officlals, sports events, etc.), Pemal Code § 95 {corrupt influence
of juror), § 115 (recording forged instruments), §§ 116-117 (altering
Jury lists), § 171s (smmuggling narcotics, deadly weapons into reformetory),

§ 187 (mrder), § 192(1) voluntary manslaughter, § 203 (mayhem), § 207
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(kidnapping), § 211 (robbery), all crimes involving intentional inflictjon
of persoral injury, § 237 (felony false imprisomment), theft in all for@s,
§ 459 (wurglary), §§ L66-467 (possession of burglar tools or a deadly
weapon with intent to use the same), §§ 518-527 (extortion), attempts or
consplracy to commit any listed crime, Health and Safety Code § 11503
(narcotics sales).

{g) Limited rule as to criminal defendant. Another slternative

solution to the problem of impeachment is to limit the crimes that may
be shown insofar as a criminal defendant only is concerned. The principal
abuse of the present impeachment rule that is pointed cut in the Commit;ée
report to the Conference of State Bar Delegates 1s the abusive use of cone
vietions in criminal actions. The Commission's original recommendation
on Witnesses adopted this approach. There we recommended that the
defendant-witness could not be impeached with convietions unless he had
placed his character in issue.

It may be argued that such a rule gives the defendant too much of
an advantage and deprives the jury of informetion essential to weigh hig
testimony accurately. 1If it is important for the Jjury to hear such |
evidence in regard to other witnesses, it is Just as important when the
defendant is a witness.

The contrary argument is that the defendant's position is unique.
The other witnesses are not in a position to be convicted because they are
bad actors. Restricting impeachment in such & way is really not harmful
to the prosecution in any falr sense, for the jury will realize that
the defendant has the greatest of motives for deception in the case at
band--he does not wish to be convicted. All that such a rule would do,

therefore, would be to prevent the trial of a defendant for past offenses
-12«




N

7
i

)

instead of the offense charged.

As & possible modification of this rule, perjury only, or crimes
against public justice such as bribery and falsification of evidence,
might be permitted to be shown. The drafting task is simple, because the
language is in the Commission's published recommendstion relating to
witnesses.

The argument in support of this modification is that these crimes
have such great relevance to the witness' capacity for truth telling that
they should be permitted to be shown in all cases. The contrary argument
is the same as that in opposition to any limitation s0 far as the
defendant is concerned and, in addition, the complexity such =& provisiop

would add to trials.

(2) Conditions for asking about prior convictions

{a) The in camera hearing. Section 788 now requires that the court

hold a hearing cut of the presence of the Jury in which he determines
whether the crime sought to be shown invoives the necessary elements and
that either the defendant has admitted the conviction or the examiner has

competent evidence of the conviction.

Existing law does not require this in cameras proceeding. Ebwever,;
& Judge will sometimes hold an in camera hearing after guestions have

been asked to see 1f they were properly asked. See, e.g., People v. Darnold,

219 Cal. App.2d 561, 582-283 (1963). The argument in favor of the ' |
pre-question hearing is that a defermination of the examiner's good faith

after the asking of the question is insufficlent to protect the witnesa'

rights. The judge must either instruct the jury to disregard the question
and the implications arising therefrom--which may be ineffective to cure
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the harm--or declare & mistrial. The judge will naturally be extremely
reluctant to declare a mistrial because of the delay, inconvenlence to
witnesses and parties, etc. Hence, the likelihood is that he will give
the somewhat ineffective instruction o the jury to disregard the
examiner's question. The pre-question hearing by the judge permits the
Judge to determine the propriety of the question and to provide adequate
protection to the witness without having to make a choice between two
undesirable solutione to the problem that is created by the asking of
the question.

On the other hand, the requirement of a pre-question hearing forces
a hearing to be held in all cases whether needed or not. In most cases,
the witness will admit the conviction, and in such cases the hearing will
be superfluous. HNot only will the hesring be superfluous, it will be ;
undesirable; for it interrupts the flow of the trial, it prevents the examiner
from confronting the witnees with the conviction, and it prevents the examiner
from corducting his cercse-examiration in the most effective way. The héaring
of issues in secret is time consuming, and it is disturbing to the jury,
who must speculate on what information is so eecret that it must be kep£
from them. Thus, an undesirable trial procedure 1s proposed to remedy g
problem that actually existe in very few cases. )

{b) "Competent evidence" or "good faith." For many years, the

California courts have held that a prosecutor must act in "good faith" {f

he asks a witness sbout prior convictions. In People v. Perez, 58 Cal.2d

22g (1962) the Supreme Court strongly intimated that good faith requires
that the examiner have competent evidence of the conviction. The court
paid:

"The usual manner of making proof of s prior [felouyl conviction
is to ask the witness who has suffered such a conviction 1f he

1k
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has been theretofore convicted of a felony, and if he deniles that
he has been so convicted, to produce & copy of the judgment of
conviction.” {FBmphasis added.) The clear implication of the
letter statement in Craig is that the questioner should be prepared _
to show by documentary evidence that the witness has suffered a s
prior conviction, in the event of a denial thereof. {[Citations
omitted.] . . . It has alsc been announced in other Jurisdictions i
that an Ilnterrogator, in order to aveoid a charge of misconduct,
mist be prepared to follow up with proof questions of a witness
concerning prior felony convictions. [58 (al.2d at 238-239.]

In People v. Darncld, 219 Cal. App-2d 561 (1963){hg. den.),

however, the court affirmed a determimation that a prosecutor acted in
good faith in asking the defendant’s character witnesees abcut prior. cen-
victiong when the prosecutor's questioning was based on information ;
cbtained from another deputy district attorney. The defendant was also
a witness, and the questioning was justified in part upon that ground.
The reported decision does not indicate whether the deputy who was the
gource . of the information hed personal knowledge of the conviction and
could bave testified thereto if required.
Section 788 now requires the examiner to have evidence of the con- |
viction. The evidence may be an admission by the witness or competent
evidence in any other form.
The requirement of Section 788 is objected to on the ground that
the only réquirement should be the good faith of the examiner. He may be
in possession of a ''rap sheet" showing a conviction or other reliable in-
formation which is not adﬁissible evidence. It is difficult tc obtain |
documentary evidence of convietions from other states. Hence, to refusé
an examiner the right to ask about convictions when he has no competent
evidence thereof will prevent him from asking such guestions in many

inetances when there has been in fact a conviction. Moreover, the
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prosecution is likely to be aware of the need for evidence of convictions

only where a defendant is concerred. Other witnesses may appear without prior

notice to the prosecution, and there i1s no time in such cases to obtain
documentary evidence of a conviction.

On the other hand, nothing in Seetion 788 prevents an examiner from
utilizing the in camera hearing to ask the witness if he has been convicted.
At the last meeting of the Commission, we were told that rarely, if ever,
does a witness deny & conviction if he has been in fact convicted. A
defendant on trial for a more seriocus offense than perjury might be tempted
to deny a conviction if he did not think the prosecution could immediatély
prove otherwise, but it seems unlikely that a witness not in custody would
deny under oath a fact so easily and conclusively provable, and the
possibility that a defendant would do so alsc seems remote. We were toid
at the meeting of the judges' committees that questioning in regard to
prior felonies is "devestating" to a defendant. That being so, the conpern
should not be with whether the prosecutor is acting fairly. He is not ;n
triazl. The defendant 1s the one on trial, and the concerm should be
whether he is being unfairly prejudiced in the eyes of the jury--regardless
of the prosecutor's good faith or lack thereof. Requiring the prosecutﬁr
to have evidence, either in the form of an admission or other competent
evidence, of a conviction before he may ask a witness about it in front of

the jury is the only way in which a fair trial can be assured.

Conclusion

We are persuaded by the comments of the Assembly commitiee, the
representatives of the prosecuting agenciee, and Mr. B. E. Witkin that
the "dishonesty" standard is unworkable. It will create as many different
standards as there are judges. ILimiting the crimes to perjury or crimes

3
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against public justice is too limiting, for the character traits bearing
on & witness' veracity are also demonstrated by many other crimes. A
person who has spent a lifetime as a "bunco” artist should be as aubject
to impeachment as a person who committed perjury once. When the crimes?
that bear on credibility are complled, however, the list is so long thay
virtually all crimes might as well be included. The prosecutorts good
sense will require that convictions based on negligent conduct be exclu#ed.
And, even if the prosecutor uses such a conviction, it is unlikely to have
mich influence with the jury insofar as the witness' credibility is con;
cerned. Hence, we believe that any crime serious encugh to result in af
felony conviction should be usable for impeachment purposes.

| We also believe that convictions of crimes punishable as felonies
should be usable. No rational reason exists for permitting the person
granted straight probation to be impeached while precluding impeachment

of the person sentenced to a year in jail for such crimes as grand thefﬁ,
burglary, extortion, ete.

We further recommend that the Commission restore the limitation
relating to eriminal defendants that was contained in the tentative recom-
mendation relsting to witnesses. All of the comments that we have received
in support of restrictions on the impeachment rule have focussed on the.
eriminal defendant. They all point to sbuses of the right of impeachment
through which the defendant is tried for crimes other than the one charéed.
Since this is the source of the complaints over the impeachment rule, the
problem should be met directly by a provision dealing with that specific
problem. The Code should prchibit the impeachment of & criminsl defendant

with evidence of prior convictions unless the defendant first introduces
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evidence of his good character. We retreated from this position because
of the criticisms received from the prosecuting agencies. The staff
believes that the retreat was in part because we believed we might be able
to meet their objections. That is now obviously impossible, since the
prosecuting agencies oppose any change of any sort in the existing law
and even resist codifying existing case law that is not favorable to thgm.
Therefore, we recommend & return to the Commission's original position in
this regard. |

Finally, we recommend the retention of both the in camera hearing
procedure and the requirement that the examiner have evidence of the
prior conviction. The water is over the dam when the guestion is asked,
whether or not the examiner was acting in good faith. As the damage can-
not be effectively undone except by the extreme expedient of a mistri&l;
protection against the damage must be provided before the question is
asked. At the in camera hearing, the examiner may ask the witness if he
has sustained a conviectlon apd may use any admission there given.

A draft to carry out the foregoing recommendations is as follows:

788. (a) Subject to subdivisions {b) and {c), evidence

of a witness' conviction of a fedesy crime is admissible for

the purpose of attacking his credibility if the court, in

proceedings held cut of the presence of the jury, finds that:

{1)--An-essential-element-of-the-exrime-is-dichenesty-ox¥

false-siatements-and (1) The crime is a felony or, if committed

in this State, is 8 crime punishable a8 a felony; and

(2) The witness has admitted his conviction of the crime

or the party attacking the credibility of the witness has produced
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competent evidence of the conviction.

(v) In a criminsl action, evidence of the defendant's

conviction of a crime is inadmissible for the purpose of attack-

ing his credibility as a witness unlese he has first introduced

evidence of his character for honesty or veracity for the purpcse

of supporting his credibility.

£83 (c) Evidence of & witness' conviction of a feiery
crime is inedmissible for the purpose of attacking his credibility
ifs

(1)} A pardon based on his innocence has been granted to
the witness by the jurisdiction in which he was convicted.

(2) A certificate of rehabilitation and perdon has been
granted the witness under the provieions of Chapter 3.5 (commenciqg
with Section 4852.01) of Title 6 of Part 3 of the Penal Code.

(3) The accusatory pleading against the witness has been
dismissed under the provisions of Penal Code Section 1203.h4 or
1203. 44,

(4) The record of conviction has been sealed under the

provigions of Penal Code Section 1203.L45.

€49 (5) The conviction was under the laws of another juris-
diction and the witness has been relieved of the pemalties and
disabilities arising from the conviction pursuant to a procedure
substantially equivalent to that referred to in paragraph {(2) er ,
(3) 5 or (&).

£5) (6) A period of more then 10 years has elapsed since
the date of hies release from confinement, or the expiration of the
period of his parcle, probation, or sentence, whichever is the

later date.
er e -10-
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Section 1153

The District Attorney's Association and the Aitorney General objected
to the codification of the rule that a withdrawn plea of guilty is
inadmissible.

Apparently, the hope is that the enactment of the Evidence Code would

repeal the holding of People v. Quinn, 61 Cal.2d _ , 39 Cal., Rptr. 393 (1964).

Quinn held that a withdrawn plea of guilty is inadmissible. If Section 11ﬁ3
were modified to cmit the reference to a withdrawn plea of guilty, it
would be argueble {probably with merit)} that evidence of such a withdrawn
plea is admissible under the general provisions of Section 351 (“"Except

as otherwise provided by statute, all relevant evidence is admissible").

The argument in fevor of the deletion is that a plea of guilty is made
only under the most stringent conditions for assuring that the defendant
really means what he says. Since that is so, there are no doubts concernins
the trustworthiness of the admission such as there are concerning an offer
to plead guilty. The evidence is highly rellable and is deserving of
consideration on the issue of guilt,

The contrary argument is that permitting such evidence to be introduced
virtually destroys the value of the right to withdraw a plea. Penal Code
Section 1018 provides "On application of the defendant at any time before
Judgment the court may, and in the case of a defendant who appeared without
counsel. at the time of the plea to court must, for geod cause shown, permit
the plea of guilty to be withdrawn and & plea of not guilty substituted."”
Numerous cases have made it clear that the "good cause" mentioned does not
include disappointment with the result of the plea. The "goocd cause"
refers to "mistake, ignorance, or inadvertence or any other factor overreaching

Aafendant's free and clear judgment," People v, Butler, 70 Cal. App.2d
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553, 561 (1945). The defendant may not understand that he is not in fact
guilty and that he has a good defense, for few laymen understand what

oelements are essential to a determination of guilt, If a plea of guilty
has been mistakenly or ignorantly made and is for that reason prermitted to
be withdrawn, the defendant should be entitled to a trial unprejudiced by

evidence that he pleaded guilty.

Section 1230

The Distriet Attorney's Association also cbjected teo the coﬂification
of the Spriggs rule, which permits a declaration against penal interest
to be admitted over a hearsay objection despite the availability of the
declarant., Their argument is that the rule is new and the courts should be
permitted to work with it for a while, perhaps qualifying it if it proves
necessary, before the rule is hardened into statutory form.

Here, of course, the court is not confined to the terms of the hearsay
division . It can fashion new hearsay rules. It might consider, however,
that the declaratibn against interest area is covered by statute and the
court is precluded from holding declarations ageinst penal interest to be
edmissible unless provision for admission appears in the code,

In & note sppearing in 17 Stanf. L. Rev. 322, 32b (1965), it is pointed
out that other states that admit declarations sgainst penal interest impos@
conditions on admissibility that were not impesed by the court in Spriges.
Future cases, however, might develop similar limitations on admlssibility if
the courts were permitted to work with the rule for a while. For example,
Maryland will exclude such a declaration if there appears to have been
collusion, and the trial judge has discretion to exclude obviously spuricus

confessions. Virginia admits such declarations if there is anything
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substantial other than the bare confession to comn=ct the declarant with

the crime, More stringent limitations appear in the decisions of other

states, The note also reports that California is the first state where

& court has eliminated the unavailability of the deelarant condition.

Therefore, argue the prosecutors, the courts should be left free to work

with the rule for a while to determine whether some limitation is necessary.
The contrary argument ig that a declaration against penal interest

is as trustworthy as a declaration against pecuniary interest. Says

Professor McCormick:

Wigmore, however, is probably right in bhelieving that the
argunent of the danger of perjury is a dubious one since the
danger is one that attends all human testimony, and in concluding
that "any rule which hampers an honest man in exonersting himself
iz a bad rule, even if it also hampers a villain in falsely
passing for an innocent." [MeCORMICK, EVIDENCE § 2%5.]

Says Professor Wigmore:

But, furthermore, [the exclusion of declarations against
penal interest] cannot be justified on grounds of policy. The
only plausible reason of policy that has ever been advenced
for such a limitation is the possibility of procuring fabri-
cated testimony to such an admission if oral. This is the
ancient rusty weapon that has always been brandished to oppose
eny reform in the rules of Evidence, viz., the argument of
danger of abuse, This would be a2 good argument against admitting
any witnesses at all, for it is notorious that some witnesses will
lie and that it difficult to avoid being deceived by their
lies, . . .

. « » Those who watched (in 1899) with self-righteous
indignation the course of proceedings in Captain Dreyfus’
trisl should remember that, if that trial had occurred in our
own Courts, the spectacle would have been no less shameful if
we, following our own supposed precedents, had refused to admit
what the French Court never for a moment hesitated to admit,--
the authenticated confesaion of the absconded Major Esterhazy,
avowing himself the guilty author of the tresason there charged,
and now known beyond a doubt to have been the real traitor.
[5 WICMORE, EVIDENCE § 1477.]
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Tt must, of course, be conceded that Wigmore assumed that unavailability
was a condition for the admission of all declarations against interest,
including declarations against penal interest. But, if the declarant

is availeble, he may be called and examined concerning the declaration,
and the truth or falsity of the statement thoroughly explored. The
reliability of the statement is in no way improved by the declarant's
unavailability. In fact, it would seem that the dangers of sbuse and
fabrication would be less if the declarant were available for examination

concerning the matter.

Respectfully submitied,

Joseph B. Harvey
Assistant Executive Secretary
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3rd Supp. Memo 65-4 EXHIBIT I

BLIMINATION OF PREIUMPTION OF DUE CATE
AS EVIDERCE UNDER THE EVID..”E CODE

fffff

iz in issue, that parson's death, incompetence, or other incapacity ( such
us amnesia) to testify concerning the facts givee rise to a presuption that
he exsrcised due care. The courts instruct juries that this presumption is
a form of evidence that must be considered with all of the other evidence
in the case. See, e.g., Scott v, Burke, 39 ¢el.24 388, 247 P.24 313 (1952);

Speck v, Sarver, 20 Cal.2d 585, 128 P.2d 16 (1942). Under the Evidence
Code, there 1s no presumption of due care that arises upon proof of death
or incapacity, and no presumption is evidence.

To the extent that this presumption of dus care affects the burden of
proof in negligence cases, it is puperseded by Evidence Code Section 521,
vhich provides that a party claiming that some person did not exercise a
requigite degree of care has the burden of proof on the iasue. Thus, in &
simple negligence case where the cnly issue is the defendant's negligence,
the plaintiff has the burden of persuading the trier of fact by a prepon-
derance of the evidence that the defsndant was negligent. This is the
plaintiff's burden in all negligence cases, not merely those cases vhere the
defendant is dead or incapacitated from testifying concerning the accident.
Providing a presumption of due care that arises from the defendant's death
~r incapacity would be 1dle, for the presumption would not add to the
plaintiff's burden of proof (nor should it). The plainmtiff would still be
required merely to prove the defendant's negligence by a prependerance of
the evidence,
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Similarly, in & contributory aegligence case, Soetion 521 regquires the
defendant to prove the plaintiff’s contridb—i.ry negligence by a preponder-
ance of the evidence. Providing the plaintiff, in addition, with a presump-
tion of due care that arises upon the plaintiff's death or incapacity would
not add to the defendant's burden of proof {nor should it). The defendant
would still be required to prove the plaintiff's comtributory negligence by
a prepondsrance of the evidence,

Thus, adding to the Evidence Code a presunpticn of due care that arises
upon proof of a person's death or incapecity to testify would be idle, for
such & presumption would merely duplicate in a narrow area the provisions
of Section 521. Moreover, the presumption would create the undesirable
implication that a party claiming negligence does not have the burden of
proof on the imsue in those cases where the person claimed to be negligent
is not dead or incapacitated.

The doctrine that a presumption is evidence is cmitted from the Evidence
Code because there is no way in which the jury can be informed under that
doctrine precisely how the presumption affects the fact-finding process.
Hence, it introduces into the fact-finding process an element of irration-
ality and chance that has no proper place in the serious conduct of a lawsuit.

T1lugtrative of the problems created by the doctrine that a presumption
is evidence is the case of Scott v. Burke, 39 Cal.2d 388, 247 P.2d 313 (1950).

That was & simple negligence case arising out of a one-car sccident: the

only issue was whether the defendant driver was negligent. The defendant

was held to be entitled to an instruction on the presumption of due care

vecause of the fact that he claimed to have amnesia. The plaintiffs were

held to be entitled to an instruction on res ipsa loguitur and on the pre-

sumption of negligence thet arises when a person violates the rules of the
-




road, After instyucting the Jury on res ipsa logquitur, the court instrveted:

These instructions direct your e'..ntion to two conflicting
rebuttable presumptions relating to the conduct of the defendcvt
(one) that he exercised due care at the time of the accident which
presumption arises in the event that you find that as a rosult
thereof he is unable to remember the facts pertaining to the
same, and (two) that he was negligent if you find that he was
driving on the wrong side of the road, or that he permitted the
automcbile to leave the road in question entirely, or that he
fell asleep at the wheel. If you find the factes to exist which
give rise to these presumptiona, then these conflicting presump-
tiona constitute evidence, the effect of which is to be deter-
mined by you, not by the court; they are to be weighed and con-
sidered by you in the light of and in comection with all of
the other evidence, and you are to give to them, and each of
them, such weight as you deem proper.

As pointed out in Justice Traynor's dissenting opinion, this Instructicn

-

gives the jury no clue ms to how it should resolve the factual issues from
the evidence presented. Under the Evidence Code, the case would be sutmitted
te the jury in the manner suggested by Justice Traynor:

The facts and issues in these cases are simple and couid
easily have been presented to the jury in an intelligible
BANNeY. + »

{TIhe jury should have been instructed to find defendant
1iable if 1t concluded that he had the ability to explain the
accident and failed to 4o so, I: should also have been instructed
that if it found that defendant had no memory of the accident be-
cause of amnesis, it should base its verdict solely on the evidence
presented and find defendant liable only if it concluded that the
accident wae more probably than not the result of negligence on
his part. Under such instructions the mental processes involved
in reaching a verdict would not have been difficult. If the jury
disbelieved defendant's evidence that he was suffering from ammesia,
his lisbility would be epteblished. If it bellieved that evidence,
it would then have to decide only whether or not to draw the
inference from thc occurrence of the accident and the surround.-
ing circumstances that defendant was negligent. If 1t could not
decide whether or not to draw that inference it would find for
the defendant because of plaintiffs' failure to discharge their
burden of proof.

Tae instructions suggested by Justice Traymor inform the jury precisely
the findings thay should make on the basis of their beliefs concerning
-3




plaintiffs' evidence ond defendan:*s evidence, Tha instru-ilons given,
however, virtually reguire the jury to dets -ine the verdict by chance; for
no hint is given ag to how the facts should be ¢:termined from the avidence.
The Evidence Code provisions on presumptions haiz been drafted with the
o‘b;iect;i.ve of eliminating incamprehengible instructions, such as that given

in Scott v, Burke, from Californis practice.

If it seems necessary in a particular case to call to the jury's atien-
tion that & person's death, incampetency, or other disability has prevented
him from contradicting or explaining the evidence of his negligence, that
fact may be readily called ito the jury's attention in argument. The exist-
ence of such s disability, however, is no justification for perpetuating the
practice of giving instructions that cemnot be intslligently applied by tun

irven who sit an Juries.
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Third Supplament Memo 65-4 EXHIBIT II

§ 414, Incapacity of person to deny or explain evidence of misconduct

414, If evidence is received that a person was negligent or
guilty of crime or other wrongdoing, the fact that such person is dead,
incompetent, or otherwise incapable of giving testimony to explain or
deny the evidence against him may be commented upon by the court and by
counsel and mey be considered by the court or jury.

Comment. Under existing law, when a person's negligence or exercise
of due care is in issue, the court instructs the jury such person's dea:bh,
fnconq:etence, or cther incapacity to testify concerning the facts gives
rise to a presumption that he excercised due care. The court also |

instructs that this presumption is a form of evidence that must be con-

gidered with all of the other evidence in the case. See, e.g., Seott v.

Burke, 39 Cal.2d 388, 247 P.2a 313 (1952); Speck v. Sarver, 20 Cal.2d
585, 128 p.2¢ 16 (1942). |

 The doctrine that a presumption is evidence is not conteined in the
Evidence Code for the reasons discussed in the Comment to Section 600, -
Nonetheless, the instructions given in the cases where the presumption of
due care has been applied are helpful to the extent that they impress
upon the Jury that the person charged with negligence cennot contradiet
the evidence agninst him or otherwise impress the jury with his innoceng.e,
and that this incapacity may be properly considered in eveluating the |
evidence ‘of negligence.

Section 414 accomplishes directly what the instructions on the pre-
sumption of ‘que cire aesemplished indirectly. Under Section Llk, the ‘.
jufy may be informed directly that the fact that the person charged vith
misconduet is incapable of testifying to contredict or explain the -

e




evidence against him may be considered in evaluating that evidence.
Section 414 applies only when the person charged with misconduct

is physically incapable of testifying concerning the events in guestion.

He may be dead or incompetent, or he may be suffering from amnesia. Eﬁ;

Scott v. Purke, 39 Cal.2d 388, 247, P.2d 313 (1952). Unavailability of

the person because of privilege would not warrant application of Section

41k. Compare EVIDENCE CODE § 240 and the Comment thereto.
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Third Supp. Memo 65-k EXHIBIT IIT ‘
C.C.P. § 1963

2. That an unlawful act was done with an unlawful intent.

Class: This so-called presumption should be repealed.

This statutory rebuttable presumption is virtually indistinguishable
from the conclusive presumption stated in C.C.P. § 1962 of "a malicioué
aﬁd guilty inteant, from the delibexate commission of an unlawful aét, for
the purpose of injuring another" . But, "This 'conclusive presumption' ‘has
little meaning, eithef ap 8 rule of substantive law or as & rule of evidence,
for the facts-of deliberation and purpose which xmst be established to
bring the presumption into operation are just as subjective as the pre%umed

fact of malicious and guilty intent." People v. Gorsheﬁ;,ﬁl Cal.2d 716,

731, 336 P.2d4 Lo2 {1959). We do not propose to alter the conclusive
presumption, however.

The rebuttable presumption expfessed in § 1963(2), when correctly:
construed, means no more thaﬁ-that a person is presumed to have intended
vhat he in fact did. (cf. C.C.P. § 1963(3), "That a person intends the ordi-
nary consequences of his voluntary act ",) Hence, if some specific in%ent,
other thaen that inherent in the voluntary doing of the act involved, is a
necessary element of a criﬁe, the presumption is inapplicable and it ié

error to instruct wpon it. Peopie v. Snyder, 15 Cal.2d 706, 104 P.2d 639

(1940); People v. Maclel, 71 Cal. App. 233,'23% Pac. 877 {(1925); ¢f., People V.

Heal, ko Cal. App.2d 115, 104 P.2d 555 (1940). The Maciel case stated the
rule to be that ". . . wheﬁever & specific intent is an essential ingrédient
of the éffenée no presumption of law can arise as to the existence of such
intent, for it is a fact to be proved like any other fact in the cgse."”

71 Cal. App. at 217. Holding that sn instruction based on § 1963(2) was

prejudicially erronecus in a prosecution for assault with intent to k111. the
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court said:

IT the court had charged the jury that when the act committed

by an accused is unlawful the law raises a disputable presumption
that the act was intended, and that the person doing it, if he 4id it
voluntarily, also intended the ordinary conseguences of his act,

the instruction would have stated a rule of evidence substantially

as declared in subdivisicns 2 and 3 of section 1663 of +he Code of
Civil Procedure. . . . Had the court worded its instruction so as

to state the law substentislly as it is declared in these code
provisions, it would have been properly applicable to the lesser
offense of an assault with a deadly weapon; and ir that event,
appellant, if he had desired to limit the instruction to a declaration
that it did not apply to the greater offense of an assault with
intent to commit murder, would have been obliged to request the

court s0 vo declare.

« » » Iastead, [the court] gave an instruction the vice of
which lies in the fact that it goes beyond the rule that an
accused who has done an unlewiul act is presumed to have intended
to do that act, and broadly asserts that when the act committed
by an aceused is unlawful the law presumes 'the criminal intent,!
without telling the jury what is the eriminsl intent which the
Jaw presumes in such c885€5. « +

» « « It is only when the intent is not made an affirmative
element of the crime that the law presumes that the act, if know-
ingly done, was done with a criminal intent. {16 C.J,, p. 81)
When a specific intent is an element of the offense it presents a
question of faet which must be proved like any other fact in the
case. It is ncne the less a question of fact though it cannot be
proved by direct and positive evidence. All the circumstances:
surrounding the act furnish the evidence from which the presence
or absence of the specific intent may be inferred by the jury; and
no presumption of law can ever arise that will decide it., [71 Cal.
App. at 217-18.] ‘

Thuc, the presumption is at best but a reiteration of the presumption in

§ 1963(3) that a person intends to do what he voluntariiy does. At worst,

it is nonsense. It forces one to assume a preliminary fact {that an unlawful
act was done} that one cannot determine without reiying on the presumsd fact
{that there was an unlawful intent}. If the intent was not unlawful, there
was no unlawful act. |

Therefore, the staff recommends the repeal of this presumption.



C.7. § 1963

3. That a person intends the ordirary consecuence of his vcluntary act.
Clasgs: Repeal.
3ays Witkin, "This [presumption] appears to be a simple truism, which

1
.

accords with logic and human experience . Witkin, Californis Cfimes

58, But it is settled that it is error in a criminal case to Iinstruct in
the lenguage of this presumption when specific intent 1s a necessary element

of the crime. People v. Snyder, 15 Cal.2d 706, 104 P.2d 639 (1940); People

v. Brown, 27 Cal. App.2d 612, 81 P.2d 463 (1938). The rule is stated in

People v. Mize, 80 Cal. b1, Lh-45, 22 Pac. 80 (1889) (quoted in both Suyder

and Brown, supra} as follows:

It is doubtless true that, &8 a general rule, a man is presuged
to have intended that which he has done, or that vhich is the immediate
and natural consequence of his act, but where an act becomes criminal
only when it has been performed with a pearticular intent, that intent
must be alleged and proved. It is for the jury, under all the circum-
stances of the case, to say whether the intent required by the stqtute
to constitute the offense existed in the mind of the defendant. .%. .
In homicide cases, where the killing is proved, it rests on the
defendant to show justification, excuse, or circumstances of mitlgation,
subject to the qualification that the benefit of the dount is to be

iven to the prisoner; but this is because the statute expreasly .
shifts the burden of proving circumstances of mitigation upon the
defendant in homicide cases. The rule is confined to murder trials.
(Pen. Code, sec. 1105; People v. Cheong Foon Ark, 61 Cal. 527.)

The cited cases also make clear, however, that the requisite intent ma§ be
inferred from the comﬁission-ofrthe act and the surrounding circumstanées.
The strepgth of the inference--whether in a civil case it should te pe;-
missive or mandatory--vould seem to depend on the nature of the circums
stonces. Hence, it seems improper to give the ccaclusive effect of a'i
presunption to the evidence, Tre metter should e left to inferenrce. .And,
Lecmuse circeumstances may vary, we do not believe t.et a statutory inference

should te enacted permitting the inference to be drawn in every case.

Whether the inference is permissible should be left to the ordinary ruies

governigg circumstantial.evidencep
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t is settled that it is prover to instruct the jury that an inference
of intent may properly be drawn from proof of the voluntary doing of an act.
"The intent or intention is manifested by the circumstances connected with
the offense, and the sound mind and diseretion of the accused.” Instruction

approved in People v. Besold, 154 Cal. 363, 97 Pac. 871 (1908).

Repeal of the presumption may possibly forestall instructions to the
Jury based cn the presumption and resulting reversals. Justice Shinn once
commented on an instruction based on this presumption as follows:

We are at a loss to understand why it was given, or why it is:
given in so many cases where it can serve no purpose and tends to .
create confusion. To be sure it states the law as declared in the'
Penal Code, but that is no reason for giving an inetruction which A
expounds legal principles that are wholly irrelevant to the issues):
In every case involving specific intent an instruction on specific.
intent is sufficient for all purposes. It embraces all the elements
of general intent. When instructions are given on both general and
specific intent a third instruction is necessary which states that:
the instruction on general intent does not relate to crimes which °
require proof of specific intent. The instruction on general intent
should not be given at all iu = prosecution Tor violetion of secticn 238.
In fact it is only in rare cases that it will serve any PUrpossa.
Occasionally the question will arise ag an lgsue for the Jury whether
the act charged was committed knowingly and voluntarily. But unless
the evidence presents that guestion the rule on general intent is i
irrelevant and redundant. {[People v. Pooth, 111 Cal. App.2d 106,
108~09, 243 P.2d 872 (1952).1] ,

Justice Shinn's failure to understand why the instruction is so fregquently
given in specific intent cases rnay be because he is unaware that the appellate
courts still erronecusly rely on the presumpfibn in specific intent cases

in affirming convictions. See, e.g., People v, Hulings, 211 Cal. 4pp.2d

218, 27 Cal. Rptr. 446 (1962); People v. Williams, 186 Cal. App.2d k20,8

Cal. Rptr. 871 (1960); People v. Chapman, 156 Cal. App.2d 151, 319 P.2d 8

(1957). In each of these cages, 1t was unnecessary to mention the presumption
because the inference of the defendant’s intent arising from his acts was

fully sufficient to support the conviction.
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