#38 2/12/65
Memorandum 65-7

Subject: Study No. 38 - Quasi-community property

At the 1961 legislative session, legislation relating to quasi-
community property was enacted upon reccmmendation of the California Law
Revision Commission. We are aware of two problems in connection with
this legislation. At the January meeting, the Commission requested the
staff to prepare a memorandum setting out these problems and any materials

pertinent thereto.

Amendment of Civil Code Section 16L

At the 1961 legislative session, upon recommendation of the Commission,
Civil Code Section 164 was amended to read:

16k, A1l other resl property situated in this State and
all other personsl property wherever situated acquired during
the marriage by a married person while domiciled in this State
is community property; but whenever any real or personal prop-
erty, or any interest therein or encumbrance thereon, is
acquired by a married woman by an instrument in writing, the
presumption is that the same is her separate property, and if
acquired by such marrled woman and any other person the pre-
sumption is that she takes the part acyuired by her, as tenant
in common, wunless a different intention is expressed in the
instrument; except, that when any of such property is acquired
by husband and wife by an instrument in which they are described
as husband and wife, unless a different intention is expressed
in the instrument, the presumption is that such property is the
community property of said husband and wife. The presumptions
in this section mentioned are conclusive in favor of any person
dealing in good faith and for a valuable consideration with
such married woman or her legal representatives or successors
in interest, and regardless of any change in her marital status
after acquisition of said property.

In cases where a married women hes conveyed, or shall
hereafter convey, real property which she acquired prior to
May 19, 1889, the husband, or his heirs or assigns, of such
married woman, shall be barred from commencing or meintaining
any action to show that said real property was community
property, or to recover said real property from and after
one year from the filing for record in the recorderts office
of such conveyances, respectively.

As used in this section, personal property does not include
and real property does include lessehold interests in real property,
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The last sentence of Section 164 presents a problem. What effect,
if any, does this sentence have on Civil Code Section 1728, which reads:

172a. Except as provided in Section 172b, the husband has the
management and control of the community real property, but the
wife, either personally or by duly authorized agent, must join
with him in executing any instrument by which such community
resl property or any interest thersin is leased for a longer
period than one year, or is sold, conveyed, or encumbered;
provided, however, that nothing herein contained shall be
construed to apply to a lease, mortgage, conveyance, or transfar
of real property or of any interest in real praperty between
husband and wife; provided, also, however, that the sole lease,
contract, mortgage or deed of the husband, holding the record
title to community real property, to a lessee, purchaser or
encumbrancer, in good falth without knowledge of the marriage
relation shall be presumed to be valid. No action to avoid
any instrument mentioned in this section, affecting any property
standing of record in the name of the husband alone, executed
by the husband alone, shall be commenced after the expiration
of one year from the filing for record of such instrument in the
recorder's office in the county in which the land is situate,
and no action to avoid any instrument mentioned in this section,
affecting any property standing of record in the name of the
husband alone, which was executed by the husband alone and filed
for record prior to the time this act takes effect, in the
recorder's office in the county in which the land is situate,
shall be commenced after the expiration of one year from the
date on which this act takes effect.

Two reports of the California Law Revision Commission are pertinent to

this matter: Recommendation and Study Relating to Inter Vivos Marital

Property Rights in Property Acquired While Domiciled Elsewhere (October

1960); Recommendation and Study Relating to Rights of Surviving Spouse

in Property Acquired by Decedent Vhile Domiciled Elsewhere {December

20, 1956). Attached is 2 copy of each of these reports.

The reason for the amendment to Civil Code Section 164 is stated on
pages I-12--1-13 of the 1960 report. As this statement points out, the
1961 amendment was intended to make clear the status of real property acquired
in a separste property state. The report does not contain any specific

otatement concerning the last sentence of Civil Code Section 164, Tt is
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significant to note, however, that this same sentence also is found in
Civil Code Section 140.5 (enacted in 1951}, defining "quasi-community
property,” and in Probate Code Section 201.5 (which was amended in 1957
to add this sentence).

Since the last sentence of Civil Code Ssection 154 is the same language
es that added in 1957 to Probate Code Section 201.5, a determination of the
reason why this language was added to Section 201.5 may be helpful in
determining the reason why the same langnage was added in 1961 to Civil
Code Section 164 and Civil Code Section 140.5.

A1l three of these sections--Civil Code Sections 140.5 and 164 and
Probate Code Section 201,5--invelve a problem of conflict of laws: To
what extent cen California determine the interest acquired in property
located in another state, The research study published in the report that
resulted in the 1957 amendment sheds considerable light on this matter. The
study states at page E-18: |

It should first be pointed out that in conflict of
laws the rules in this area are framed with reference to
"movable” and "immovable" property. However, the California
statutes which deal with this problem have all used the terms
"real” and "persoral" property. The two sets of terms are
by no means synonymous. A leasehold interest is an immovable
for the purpose of conflict of laws, although it is "personal
property.” Therefore, insofar as Sectiorn 201.5 attermpts to control
the devolution of a leaseheld interest in a foreign jurisdiction,
by referring to "personal property, wherever situated," it would
probably not be recognized elsevhesre, since succession to such an
immovable is generally held to be controlled by the law of the
situs. On the other hand, the reference in the 1917 Amendment
to "real property situated in this State" should have been to
"immovable property situated ir this State" for the statute %o
be properly correlated to the doctrines of conflict of laws.

However, all of ths statutes in this State have used the
terms real and personal property, and no case has arisen in the
appellate courts where the above-mentioned distinection was of
significance, Thersfore, in the discussion which follows, in
order to avoid constant repetition of this point, it has been
found convenient to discuss the problems in the statutory terms,
However, the proper terms should be used in any proposed revision
of the statutes.
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The remgon for the use of the sentence that concarns us is thus
gpparent, It is included to deal with ths corflict of laws problem:

"A leasehold interest is an imrovable for the purpose of conflict of
laws, although it is 'personal property.'" See extract from 1956 report
quoted above.

It seems reasonable to assume that the same language was added to the
definitions of community property and quasi-cormunity property for the same
reason. The 1960 report {at pp. I-12--1-13) bears this out. If this was
the intent of the Commission, it also seems reasonable to assume that theye
was no intent (and none is expressed in its 1950 report) that any change
be made in the substance of Civil Code Section 172a. This construction of
the 1961 amendment is supported by the fact that the last sentence of Civil
Code Section 164 is phrased in the form of a definition that applies to the
to the phrases "as used in this section,"

At the sare time, it can be argued that the definition in Section
164 applies to the terms “community real property™ and "cormunity personal
property” wherever used in the statutes dealing with these subjects;
although this argument seems to require trat the limiting language--

"as used in this section”--be disregarded.

We have checked the Cormission minuies and find no discussion of why
the last sentence was added, although the previous discussion in this
memorandum makes the reason clear. There was considergble discussion in
letters and various memoranda indicating that the amendment to Section 164
was needed so the section on its face would reflect the fact that the nature
of the interests acquired in real property located in ancther siate would

be determined by the law of that state. (See Exhibit I attached,)
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This problem was vrought to our attention by Justice Regan
(former Chairman of the Scnate Judiciary Committee). He stated
that if a leasehold interest is now real property for the purposes
of Section 172a, a substantial (and in his opinion undesirable)
changs has beern made in the previously existing law. He states that
it is a common praciice in his area to take leasehold interests
in the name of one spouse in order to permit th= sale or encumbrance
thereof without the consent of the other spouse. He feels that
lawyers are not generally aware of the possibility that this change
has been made and he doubts that the Senate Judiciary Committee would
have approved the bill had it been aware of this possible interpretatisn.
To clarify the Cemmission®s intent on this matter, tle staff
suggests that the following sentence be substituted for the last
sentence of Section 154 (text of HSection 154 on page 1):

4 leaselold interest in r=el property situated outside
this State is not made community property by this section,

Since the Cormission no longer has =zuthority to study this tepie,
we would ask one of our legislative members to introduce the
corrective bill. The staff would, however, be availsble to explain
the need for the bill if the lesgislative member cconsidersd that
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Gift Taxes

The legislation relating to quasi-cormunity property enacted in
1961 contained provisions providing for the treatment of such property
under the law relating to gift taxes. The legislation relating to
quasi-commuhity properiy enacted in 1957 contained provisions providing
for the treatment of such property under the inheritance tax laws.

In 1961, after the Commission's reccmmended legislation was enacted,
a substantial revision of the irheritance tax law treatment of community
property was enacted. The Commission’s recommended legislation was
based on the previously existing law relating to the tex treatment ¢f
commnity property. The fact that the revision of the tax treatment of
community property was pending was called to the Commission's attention.
The staff suggested that amendmenis to cur recommended legislation be
drafted to keep the tax ifreatment of community and guasi-ccommunity property
generally consistent. The Commission declined at that time tec undertake
to make such a recommendation.

We have examined the Inheritance and gift tax laws and have con-
cluded that considerable research would be needed before a research study
could be prepared on this matter. Tiwe did not permit us to prepare this
study for the February meeting. Moreover, we no longer have authority to
study thls tople. If the Commlssion wishes to undertake a study of this
rather complex (and perhaps controversial) matter, we suggest that we |
request such authority at the current legislative session and obtain a
research consultant to prepare the necessary study. This would seem,

however, to be an area where the administrative agency involved
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should assume responsibility for correcting the defects, if any. Those
defects were not created by the Commission's recommendations; rather

they were created by legislation eracted after the Ccnmission's recom-

mendations had been enacted as law.

Regpectfully submitted,

John E. DeMoully
Executive Secretary



&
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SUMMARY OF COMMISSION ACTION CONCERNING SECTION 164
In Memorandum No. 22 (1960)(March 9, 1960), the staff proposed
that "Seetion 164 of the Civil Code be amendad to delete the

portion of that section held unconstitutional in Estate of Thornton,

At the April meeting the Commission determined to revise
Section 164 to provide that "all other real property situsted in
this State and personal property wherever situated, acquired after
marriage by either husband or wife, or both, while the acquiring
spouse is domiciled in this State is community property. . . ."
Although the minutes do not so indicate, the purpose of so revising
Section 164 was to deal with the conflict of law problem.

Memorandum No. 64 (1960)(May U, 1960) and the Second Supplemsnt
to Memorandum No. 62 (July 19, 1960) contain further information
concerning this matter. Copies of the pertinent portions of these

memoranda follow,
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Distributed May k&, 1960

Memorandum No. 46 {1660)

Subject: Study No. 38 - Inter Vivos Rights.

This memorandum presents various policy metters to the Commission

for decision.

Policy Questiona Presented by Attached Draft

Attached as Appendix I 1s a dreft of a bill designed to cerry ont
the recommendations of the consuliant. The drafti includes the substance
of the revisions made by the Commission st its April 1960 meeting. The
draft presents the followibng poiicy decisions for approval or rejection
by the Commdssion.

(1) Section 164 of the Civil Code 1s smended to delete the porticn

of that section held unconstitutional in Estate of Thornton and to

substitute languege specificelly indicating what is reguired as far as
domicile is concerned in snrder that property be community property.

, Our consultent had recommended that the unconstitutional portion be
deleted but that no attempt be made to state the extent of domicile
reqﬁired to make property community property. He took this position
because of his concern that revision of Section 164 might be interpreﬁed
a8 & legislative attempt to make the "tracing principle” no longer
applicable. Our recommendation could state thet cur revision is not
intended to have this siflect.
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¥ REVISION COMYTSSTON ~°
1/19/60

Second Supplement to Memorandum No. 62 (1960}
_Subject: Study No. 38 - Inter Vivos Rights.

. Professor Harold Marsk, Jr., owr consultant on this stuﬂ.y, has examim&

'Hemaranﬂum No. 62 (1960} and hag one basic objectiom, dlscussed below His "

le'hter ].S attached herefo.

Professor Marsh objects to the revision of Section 164 of the Givil Cod.e
s .{psge 10 of Reccmmendation and Statute atieched to Memorandum No. 62 (1960)}
: He poin'hs out that revised Secticn 15k provides that community property i -
ree.l property situated in this State,” He refers to two cases. 'I‘hese

L~-»caaes ~= Tomzier v, Tameier, 23 C.20 754, 146 P.2d 905 {1944} end Roza.n v, '

"'\.;-i"-anan, 49 ¢.28 322, 317 P.24 11 (1957} -- held that real property purchs.ae&
' in 3 noncomnmity prcaperty state by a Californis domicfliary with commmity

g 'lr:-_;"funds was community property and subject to divigion on divorce granted b:,r a,

.. Ca.lifornia court. The Court said in the Tomaier case, 23 ¢.2d at T59: "The

—"aeparate property of a nonresident kushand or wife invested in Galifqrnia .

' J.and remaina sepa.rate proper vy leitations omittedl}; conversely, the ri.ghts of

% :'}-_‘jkcalifnrnia spouses are protected when commnity funds are imreste& in la.hd in;; |

_‘_anorther state." Professor Marsh believes that the revision of Section 161; i
” _ptoposed by the Commission might be interpreted to overrule these cases. -

:‘- He believes that this is not desirable, 1s prodably unconstitutional

a.‘nd is clearly beyond. the authority given to the Cammission by the ) S

_Iegislature in connect:.on mth this study. He suggests, in e:l.’f&ct, ‘Ibhat

| ‘the first portion of Section 16k rewd: “z11l other property acquired d:uring

'tha marria.ge by & marr:xea person wi:ile domiciled in this State is conmmity




" ¥e would not necossarily inciude the words "while

o

'il_yfopérty; .
' ;&amiciled in this St&ttu in Section 164 but he did not specifically object |
to these words. R
2 If Professor Marah's sugzestion is adopted, paragraph i T ﬁf‘the
stiiéntative reccnmendation {pages 8 and §) should be revised to read:

<

5. Cammnnity Property Definition. Section 16h of the Civil Code;

A_l‘ vhich dafines community property, snould be amended to delete the unconstitu-‘ ¥‘
7} Etion&l 1917 amendmeni. Under revised Section 164 California does not
-;lunﬂertake to give a married person a community property interest in property
A;acqplred by his spouse unless the acqulrﬁng spouse is @omiciled in Cal*fornia ’
. _at the time of acquisition, even 1if the propersy in guestion 1is renl or |
| iperscnal pruperty situsted in this State. California does not, in the

_ 5ia@in10n of the Camission, bave sufficient interest in the marital property
'“h'iights of nondnmiciliaries to justify the spplication of iis communzty
’*izproperty gystem to them.

| _ Tf the above change is made in Section 164 of the Civil Code, paragraph
.fﬁ.“ of the tentative Reccm&auddnlun (page 9) should be deleted and the -

Zamendment of Section 201.5 of the Frobate Code {puge 21} should also be

,deleted.

’

I assume, since Professor Mersh mekes no othex cbgectlons to the
- yénﬁative recommendation and statute, thet in all other respects the -

' *4teptative iecammnmamion and ststute sre setisfactory to him.

espectfully submitted,

John H. DeMoully
Executive Secretary
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UNIVERSITY CF CALIFCRNIA

School of Law
Los Angeles 2k, California

July 18, 196C

Mr. John H. DeMoully

Executive Secretaxy

California Law Revision Commlssian
Sehool of Law .

Stanford, Californie

Deay John:

I heve your ietter of July 13, 1960, and I have the following
comments on the Memorandum Ko 62 which you enclosed.

1. Tt seems to me that the statements in paragraph {3) on page 3
are errcnecus, Even under the original wording of Section 201.5 Estate
of Schnell, §7 C.A.2d 268, 15k P.2d 537 {1kk), held that personal
property acquired in exchange for resl property acquired in the forelgn
atote {during marrisge and not by gift, devise or Zescept ) was subject
to Sectlon 201.5. Nothing was Aone to overrule the Schnell case in the
1957 revision; on the comirery it was specificelly affirmed. The new
section applies to "personal property wherever situated s.. (b)) acquired
in exchange for real ... property, wherever situsted, «-. SO aoquired
{i.e., during marriage vhile somiciled eisewnere which would have been
comrunity prOQerty]." Phis was not accidentsl; the point was specifically
considercd and the statute drafted so a6 to include the situaticn of the
Sehnell case. How it can be read otherwise is beyond my comprehension,

If your point is that the proposed revision of Section 16k (see below}
because it excludes from the category of copmunity property real property
in enother state, makes this emendment of Bection 201.5 necessaxy, then
1t seems to me that you should s&y =0 rather than stating that 201.5 does
not presently cover the situation, particulerly in view of the fact that
the Legisleture msy not enact the proposed legislaticn and the Cormnission
will heve gone on record with an interpretation of Section 201.5 which
in my opinion is flatly wrong. Even an argument based on the revision

. of Section 16k seems to me to be rather frivolous. You do not transport
the man to Californie leeving the property where it is; you consider ‘
what the result would have been had the state in which he lives heen
California -- mnd of course real property acquired in the decmicile by a
person domicijed in Californiwn is copmunity, if acquired during marriage
and not by gift, deviee or descent.

£. With respect to parsgreph: 5 of the recomnendation on page 8 and
the smendment of gecticn 16k on page 10, it seems to me that you should
stote whether you intend to overrule Pomaier v. Tomaier, 23 C.2d 754,
146 T.2d ¥17 (39hb), and Rozan v, Bnzan, BG C.od 322, 317 F.ad 11 {1957);




if not, how you aveid it; if so, why, ard what the result is that you
desire contrary to those cases. s 1€ intended to prescribe that the
community property become the hugband's separste property in these
situations, and if sc ls this constitutional?

Secondly, it seems to me that the reccmmendation should state how
the Comission interprets its mandete from the Legislature to gtudy the
inter vivos aspects of quasi-commmniily property ta include the rewrlting
of the definition of community property, and upon the tasis of what study
the Commigsion reached its ccnviction tiat it can wisely snd accurately
desl with the subject of commnity property ia conflict of laws with a
couple of off-hand phrases.

Incidentally, the words “while dopiciled in this State” in Sectlon
16k on page 10 should be undsriined, since they are not in the present
statute.

Dincerely YOULS,

{figned)  Herold Marsh, Jr.




