#2 3/30/65
Memorandum 65-14

Subjeet: Study No, 42 - CGood Faith Ivprover

Status of Topic

This topic was assigned to the Commission at ite own request in 1957,
Professor Merryman of the Stanford Law School was hired as a2 research
congultant. His study (previously distributed) was published in a slightly
revised form in 11 STAN, I, REV, 455 (1959). The Commission previously
conaidered this ﬁopic for a period of gbout a year during 1959 and 1960.
Varlous policy decisions were made at that time but the Commission was unable
to agree on the scope and content of corrective legislation. Further
consideration of this topic wae deferred in favor of turning sttention to
more pressing problems and the Cammission has not considered this subject
since Nay 1960,

The membershlp of the Comission has radically changed since this topiec
wae last considered and the rationale for previous policy decisions is
somewhat obscured by the passage of time, It appears inadvisable, therefore,
to approach this problem within the restrictive framework of disputed past
action. Accordingly, the staf{ suggests that prior decislons be disregarded;
the Commission sghould get a fresh atart en this topic by considering all
matters de novo. (Favorable action on this susgestion is assumed in the
balance of this mrandmn.)

Bcops of Topic

A threshold gquestion that should be decided cencerns the breadth of
thies topie. The Commigsion is authorized to study "whether the law relating
to the righte of a good faith improver of property belenging to ansther
should be revised." The bare language of this directive seemingly is broad
enough to include a substantial segment of property law, restitutioh,a.nd
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equity {to name but a few}; literally, it would include improvements made to
personal ae well as to raal property; improvements made Ly lessees, eonditional
vendees, licenseea, co-owners, and the like, as well as by the traditisnasl
trespasser. However, the description in the Commission's request for autharity

to study this topie (see 1957 Annual Report, pp. 17-18) and the study by the

regearch consultant linit the intended scope =8 e practieal matter te improve-
mente made by a good faith trespasser on real property helonging to anether,

The staff suggests that the Commission adopt a policy of self-restriction
on the scope of its inquiry regerding this topic, There are several reasons
for this recommendation. First, it appears to have been the Commission's
intent to confine 1iis inquify to the narrower situation. Second, the
regearch atudy deals almoet exelusively with this nerrow problem to the
exelusion of substential questions that undoubtedly would be relevant to a
broader inguiry. {A new research study of expansive scope would be necessary
to consider all facets of the broader problems,) Third, even though the law
in broader areag may not he entirely satiafectory, it iz et least more clearly
defined end somewhat more equitable than the rather harsh, ill-defined law
governing the good faith improver of realty belonging to another., Fourth,
there are enough problems involved in the limited ingquiry without inviting
more. For these and other apparent reasons, the staff believes that self-
restraint in this ares is highly desirable. {Approval of this suggesztion wduld
preclude, for example, our beccming involved in a reformation of the law of
fixtures.)

Relevant to the guestion of gcope is the existing law coneerning the
good faith improver of property belenging to another. Hence, there follows
a summary of the relief presently available together with seme background

material relating to the most reecent ptatutory activity in this ares.
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Background

The basle statutory law that givés rise to this preoblesm is Civil Code
Section 1013:

1013, When a person affixes his property to the land of

another, without an agreement permitting him to remove it, the

thing affixed, except as otherwise provided in thig chapter,

belongs to the owner of the land, unless he chooses to require the

former to remove 1t or the former elects to exercise the right of

removal provided for in Section 1013.5 of this chapter.
This section thue states the general rule that, except for removal rights,
improvements belong to the owner of the land. (An exception to this rule
gppears 1in Civil Code Section 1019, relating to removal of fixtures by
tenants.) Although many states have enacted so;ealled "betterment" or
"occupyling claimants" acts, California has not. However, there are remedies
gvailable te the good faith improver under existing law,

Set-off, TIf the owner seeks damages for withholding in addition to
seeking recovery of the land, the good faith improver is entitled to a set-
off against such damages under the conditions specified in Code of Civil
Procedure Section Thl.

Bstoppel. Estoppel of the owmer is an available remedy but the courts
have erected such a rigorous standard for relisf under the doctrine of estoppel
that instances of its favorable application have been extremely rare.

Removal, Perhaps the most valuable form of relief is the removal right
granted by Section 1013.5 as an exception to Section 1013, BSection 1013.5
vad edded to the Civil Code in 1953 upon the recommendation of the California
Land Title Association. (Attached as Exhibit IV is an excerpt from the
proceedings of that association that concerns this legislation,) The section
was smended in 1955 upon the recommendation of the Californis Bankers
Association to spell out in more detail the right of removal granted by

thig section. The present version of Section 1013.5 is set out ag Exhibit I.
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Although Professor Merryman's study indicates that Section 1013.5 1a
limited in its spplication te trespassing improvers (see the Study, p. 19),
the literel language is not s¢ limited; hence, other writers have taken &
different view (see, e.g., the law review Note set out as Exhibit II) and
suggest that the statute may apply not only to tregpassers but also to
tenants, licensees, and the like, That portion of the Senate cormittee's
report {reporting in 1953) that pertains to this legislation is attached as
Exhibit ITX, Note that the statement of the purpose of the bill does not
limit its applicatien to trespassing improvers. The Senate committee was
avere of the "ocoupying claiments" acts of other states {which are expressly
limited to trespassing improvers) but did not so restrict the legislation
that resulted In adding Section 1013,5 to the Civil Code.

The cases do not shed eny light on the seope of application of Section
1013.5. The meetion appemsrs to have been cited 1n only one cese (Talliferro
v, Collasso, 139 Cal, Anp.2d4 903, 294 P.2d 77h (1955)), and was there cited
éo belater the court's conelusion that the statutory relief presently provided
ﬁn.Code of Civil Procedure Section 741 and Civil Code Section 1013.5) preclud-
a court frem applying general principles of equity to a case involving e
trespassing improver, Apparently, ne other occaeion for invoking Section
1013.5 has arlsen since its enactment.

In addition to the brief background afforded by the foregoing summary,
this review of existing law illustrates the asdvigability of restricting the
scope of congideration ef this problem te the narrow area suggestad above.
Thus, it is apparent that the present statutory and case law affords some
relief to the trespassing improver {and afforde a larger measure of relief
to persons in other categories, such as tenants). It seems appropriate to
determine within this existing framework, therefore, whet further relief

{if any) ought te be granted in this ares,
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Revisions in Existing Law

The prineipal deficieney in the existing law is that, as a practissl
matter, set-off iz the only remedy available to s trespassing imprever where
removal is impossible, Hence, the Commission should consider whether
additisnal relief should be provided in this gituation and, as & part ef
the more general problem, whether alternative forme of rslief should be
provided even where removal is possible. For this purpcse, it is appropriate
as a starting point to determine exactly who should be benefitted.

Bad faith improver. So far as can be determined, nc statute or caes has

been found where ralief of any kind hag been accorded to a trespasser in
bad falth who improves the property of another, The principle underlying
the common law reflected in Civil Code Section 1013--that an owner should
not be "impreved" out of his property ownership--applies with force to the
bad faith improver. For example, a developer who knews that he has ne right
to do se should not be permitted to "improve" property belenging to ansther
and expect to recoup anything. If the rule were otherwise, and ferced sale
a remedy to be provided {as it sometimes is in equity), a developer could
improve a recaleitrant seller out of his property. In kesping with the
staff's suggestion of restricting the scope of eonsideration to good faith
improvers, it is auggested that no relief be provided a bad faith improver,

Good faith dmprover. The principal difficulty encountered in considering

what relief eught to be granted a good faith improver is defining exactly
who 18 a "good faith" improver. Should a subjective or an objective standard
be applied? In other words, does a person act in good faith if he actually
believes he owns the property even though the belief was unreasonable under
the circumstances, as where he knows facts that would have put the prudent

wan on inguiry?
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Aitached ms a last Exhibit is & ligt of problem cases referred to in
the study. The Commission should consider these not for the purpose of
concluding what the result should be in terms of ultimate relief but golely
for the purpose of judging the standard {(whether subjective or objective)
that ought to be applied in deteymining whether any relief ghould be provided.
The Commission should first agree on a standard to define the type of
conduct for which relief should be granted before consideration is given to
the form of relief to be accorded.

Owner, The conduct of the owner may have a bearing on the standard to
be applied in defining the improver. TFor example, a subjective standard may
be appropriate to define the improver whare the owner is at least partially
responsible through his ovm neglect or affirmative conduct. On the other
hand, an objective standard might be appropriste when dealing with an innocent
owner. Hence, consideration also should be given to defining the owner's
conduct for the purpose of determining the standard to be applied to the

improver. (Except for this limited purpcse, the owner's conduct bears

principally upon the type of relief to be afforded, which need not be considered

in detail at this point.)
Summary

The foregoing presents the principal problems that the staff believes
should be considered at this time. If the Commission determines that
additional relief should be provided in this area and can agree upon the
Perscns to whom such relief should be granted, consideration can later be
given to the form of such relief to be provided.

Respactfully submitted,

Jon D, Smock
Associate Counsel
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Mems 65-1L
EXHIBIT I

Section 1013.5 of the Civil Code

{a) Right of removal; payment of damages. When any person, aeting in
good faith and erroneously believing bacause of a mistske either of law or
fact that he has a right to do so, affixes improvements to the land of another,
such persen, or his successor in interest, shall have the right to remove guch
improvementa upon payment, as their interests shall sppear, to the owner of
the land, and any other person having any interest therein who acquired such
interest for value after the commencement of the work of improvement and in
reliance thereon, of all thelr damsges proximetely resulting from the affixing
and removal of such improvements.

{b)} Parties; lis pendens; costs and attorney's fee. In any action brought
to enforce such right the owner of the land and encumbrancers of record shall
be named as defendants, a notice of pendency of action shall be recorded bafore
trial, and the owner of the land shall recover his costa of suit and a
reasonable attorney's fee to be fixed by the court.

(c) Interlocutory judgment, If it eppears to the court that the total
amount of damages cannot readily be ascertained prior to the removal of the
improvements, or that it is otherwise in the interests of Jjustice, the court
may order an Interlecutory judgment suthorizing the removel of the improvements
upon condition precedent that the plaintiff pey inte court the estimated total
dameges, as found by the court .or as stipulated.

(d) Consent of lienhelder. If the court finds that the holder of any
lien upon the property acquired his lien in good faith and for valus after
the cammencement of the work of improvement and in rellance thereon, or that
&8 a result of the peking or affixing of the improvemenis there is any lien
against the property under Article XX, Sectien 15, of the Constitution of this
State, judgment authorizing removal, final or interlocutory, shall nat be
given unless the holder of each such lien shall have consented to the remeval
of the improvements. Such consent shall be in writing and shall be filed
with the court.

(e) Nature of right created. The right created by this section is a
right to remove improvements from land which may be exsreised at the optisn
of one who, aeting in good faith and erroneoualy believing beeause of a
mistake either of law or fact that he hss a right to do se, affixes such
improvements to the land of anether. This sectien shall net be construed te
affeet or qualify the law ag it existed prior to the 1953 amendment of this
section with regard teo the circumstances under which a court of eguity will
refuse to compel removal of an enorcachment.



EXHIBIT II

27 So. Cal. L. Rev. 89-51

PFIXTURES
Right To Remove Fixmrea.from Real Property
(1) In General.~-The common lav "fixtures" dectrine, codified in 1872

in section 1013 of the Civil Code, permitted a landcwner to become the Gwner
orchatulsaﬂuedmhislm,mtheabmuofwwpen%gt?
the affixer to remove the thing affixed.l?7 The potentisl harshoesst

this doctrine was softened a year later by an amendmen 29 to gection 1013

which provided that title would pass to the

only if the provisions

in section 1019 were not applicable. Section 1015 allows a tenant to
remove chattels affixed to the land of another for the purpose of “trade,
manufacture, ornament, or domestic use if the removal can be effected without
:l.njurytothepm%us,“ unless tbe thing affixed has become an "integral part
of the premises."LCl . ‘ | e

{2) The New Pixtures Rule.-«This year the Legislature smended section

1013 and added section 1013.5 to the Civil Code. As amended, section 1013
glves s person, who affixes his chattels to the land of another, an optional
right to remove as provided in section 1013.5. Section 1013.5 crestes a right
to remove in a person who "acting in good faith and erronecusly believing
because of a mistake either of law or fact that he has s right to do so
affixes his chattels to the land of another. The exercise of the right to
rvemove 1s conditioned upon the peyment of damages to the landowner for axy
injuries resulting from the affixing ani removal of the chattel. Applying
this new law of fixtures, any affixer seems to de given & right of removal
merely upon peyment of the appropriate dansges, regarvdiess of injury to the
premises, as long as the chattel was affixed in good faith. S

(3) Right of a Tenant to Remove.-~Such a conclusion raises the question

* Prepared by Ronald Lee Schneider.

57
Ls8.
159
160.
161,

162,

Barle v. Kelly, 21 Cal.App. 480, 132 Pac. 262 (1913).

Gett v. McMamus, 47 Cal. 56 {1873). , _

Cal.Stats. (1873), § 128, p. 224 (Amendments to the Codes).

Cal. Civ. Code {1951), § 1019. -

Bee, for example, Gordon v. Cohn, 220 Cal. 193, 30 Pac(2d) 19 (193h){injury
to preniusz; and Alden v. Mayrield, 163 Cal. 793, 127 Psc. 44 (1912).
Cal.Stats. (1953), ¢. 1175, p. 267h. - :
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of the present applicability of section 1019.163 Por example, suppose that
s tenant affixes his chattel to the land of another under the mistaken belief
thntheﬂllbeabletormitasatmdeﬁrbureuthmtmurytom
premises. Is this mistake sufficient to bring the tenant within the purview
of section 1013.57 If 8o, section 1019 may well be rendered useless as 1o
lessors, for vhenever a landowner invokes the provisions of section 1019, the
tenant may be able to invoke section 1013.5 and remove the chattel irrespective

of the injury to the premises, merely by paying damages.

{4) Right of a Tre ser to Remove.-« Prior to this year, vhen &
chattel was affixed ﬁﬁ 5@ of another by e trespasser, section 1013 bas
been xpplied rigidly, appamtlydismsardingtheargtmttmmsooﬂms
or bad faith of the trespasser-anpexer is a factor that should be considered.
A trespasser nov can show his good faith by proving that he affixed the
chattel under a mistake of lew or fact, thus creating in himgelf s right to
remove and avoiding the absolute forfeiture formerly suffered by trespasser-
annexers. : :

{5} Riﬁt of Licensees to Remove.--Where a licensee aumnexsd chattels to
the land T, many roia courts backed awasy from the indiscriminate
use of section 1013 by implying, from the relationship of the pa.rtigg, the
necessary agreement allowing the licensee to remove the "fixture,"*"

163. A problem arises in this connection as to vhether § 1013.5 impliedly
repeals the "trade fixtures' exception to the law of fixtures embodied in
§ 1019. It may be argued that the Legisiature intended » comprehensive
revision of the righte of annexers to remove "fixtures" whan it added
$ 1013.5. If the entire subject matter was in fact dealt with, section
1019 should be held to bave been superseded by § 1013.5. Bomestead Valley
Banitary District v. Domohue, 27 Cal.App.(2d) 548, 81 Pac.(2a) 471 (1938);
Mack v. Jastro, 126 Cal. 130, 58 Psc. 372 (1899). On the other hand, there
is a strong presumption sgainst implisd repeal. Chilson v. Jerome, 102
Cel.App. 635, 283 Pac. 862 (1929). '"The enactment of & genersl law broad
enough in its scope . . . to cover the field of operation of s special . . .
statute will generally not repeal a statute which limits its operation to
a particular phase of the subject coversd by the general law. . . ."
Sutherland Statutory Conmstruction (1943), 486, § 2021. B8ince there is no
irreconciladle conflict between §§ 1013.5 and 1019, the latter shounld de
construed as remeining in effect as a qualification or an ex ion to
§ 1013.5. City of Oakland v. Hogan, 41 Cal. App.{2d) 333, Pac.{2d)
987 (1940). 1In view of the fact that courts will resort to sny reascnable
constrction in order to avoid a repeal by implication, In re Mitchell,
120 Cal. 384, 52 Pac. 799 {1898), it is submitted that $ 1019 1s not
impliedly repesled by the addition of § 1013.5 to the Civil Code..

16k. United States v. Land in Monterey County, 47 cal. 515 {1874).

165. 5 Am. Lav of Prop., Fixtures (1952), 36, § 19.9. ,

166, City of Vallejo v. Burrill, &4 Cal. App. 399, 221 Pac. 676 (1923); Taylor
v. Beydenreich, 92 Cal. App.{24) 684, 207 Pac.(2d) 599 (1949).
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Under the new fixtures rule, courts may just as easily grant a licensee
the right to remove the chattel, for it will be simple to show a mistake in
law or fact in that the licensee affixed his chattels at a time when his use
of the land was of a temporery nature,

{6) Right of Conditional Seller of Chattel.--As a general rule, in the
absancs of any applicable recordi.nglg?atute, the conditional seller will
preavall over s bone fide purchaser. Since, 6ga.1:l.fomia, only two types
of conditional sales contracts must be recorded, it wvould seem that in
all other cases the conditional seller would necessarily prevail even though
he had not reco contract. However, this has not been the result.
The Californis rule ie that where a chattel bought pursuant to a
conditional sales contract is affixed to the realty, the purchaser for value
of the W, without notice of the conditional sales contract, will
prevail. Ae & result of this rule, a conditional seller has had to
comply with the law relating to recordation of instruments affecting title
to or possessio&,rar real property, in order to protect his security interest

in the chattel.

By virtue of gection 1013.5, however, even though the conditional sales
contract is not recorded in the eppropriate records, the conditional seller
may now be able to exercise the newly created right remove chattels and
defeat a subsequent bona fide purchaser of the land.Z98 If such a result
is reached, a problem may arise as to a possible qualification of the
seller's right to remove. Will the saller be allowed to remove the chattel
even though someone else, for example, the conditional buyer, accomplished
the annexation?

167. BHarkness v. Russell, 118 U.S. 663, 7 Sup.Ct. 51, 30 L.Bi. 285 (1885).
But see Oskland Bank of Savings v. Celifornia Pressed Brick Co., 183
Cal. 295, 191 Pac. 524 {1920). See alsc Vold, Sales (1931), 206, § 97,
and cases cited.

168. Cal.Civ.Code (1951), §§ 2980, 2980.5, relating to conditional sales
contracts involving mining equipment apd animate chattels. These two
sections have been asmended this year. See Cal. Stats. (1953), c¢. 1885,
1;- 3679, § 2980; and Cal. Stats. (1953), ¢. 1783, p. 3562,

'MtS- ! ‘ ) T .

169. The reason for this rule has been suggested to be that if the condi-
tional vendor kmew the chattel would be affixed to the conditional
buyer's lapd, the seller presumably intended that the chattel become
"realty.” Oakland Bank of Savings v. California Pressed Brick Co.,
183 Cal. 265, 191 Pac. 524 (1920). Another reason advanced is tbat
"where ohe of two innocent persons must suffer, he should bear the loss
who caused the deceitful appearance.” Peninsula Burnsr and Oil Co. v.
McCaw, 116 Cal. App. 560, 3 Pmc.{2d4) 40 {1931}. :

160s. Oekland Bank of Savings v. California Pressed Brick Co., 183 Cal. 295,

101 Pac. 524 (1920). '

170. Cal. Govt. Code {1953), § 27280. See Horowitz, The Lew of Fixtures
in California--A Critical Analysis, 26 Southern California Law Review
21, h?: 49-50 (1952)- ’ '

170a. If this view is accepted, will § 1013.5 work an implied amendment of
the scope o6f the recording lew as it has been applied to conditiconal
sales conbtracts? As to what constitutes an implied amendment, see
Sutherland Statutory Construction {1943), 365, 447, § 1913, 2002.
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(7) BRights of Liemholders.--Section 1013.5, in addition to condi-
ticning the right to remove upon the payment of damages, has placed another
limitation on the exercise of this right. If, after the annexer has
commenced the acts that culminate in the annexation of the chattel to the

person in relisnce therson, in faith and for value, acquires
lieniT upon the property, or if a 1i 1a results from the making or
affixing of the chattel, authorization to remove will not be given until
such lienholder gives written consent to the removal.

This provision appears tc be a limitation not only on the rights of
annexers such as tenanits and the like, but also on the right of & condi-
tionel seller to remove chattels affixed to the lend of another. If a
dien is acquired as a result of the affixing of the chattel tc the land,
the holder of the lien may prevent the conditional seller from exercising
his right to remove the chattel until t.hf %ienholder's written consent is
obtained or until his lien is satisfied.ll

171. The language of § 1013.5 would seem to be brasd enough to include a

' subsequent bona fide mortgagee of the real property to which the
chattel was annexed.

1T71a. Liem)l resulting under Cal. Const. (1879), Art. XX, § 15 (maehnnics'
liens

172. Bowever, if the property remaining after the removal would be -
sufficient to protect the liepholder's security interest, will the
courts feelthatremsaltoallowrmvalisnnreasombleunderthe
clrcumstances and order that consent be given?
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Memo 65-1L
EXHIBIT IIY

EXTRACT FROM

Second Progress Report te legislature, SENATE INTERIM JUDICTARY COMMITTEE
(1953) (Pages 111-113)(Contained in Volume 2, Appendix to Journal of Celifernia

Senate, 1953 Regular Session).

E. BSECTIONS 1013 AND 1013.5 OF THE CIVIL CODE

An get to mmend Section 1013 of the Civil Code and to sdd a new section to

sald code to be numbered 1013.5, relating to removal of improvements

from real property.

The people of the State of California do enact as follows:

SECTION ). Section 1013 of the Civil Ceode is hereby amended to read:

1013. When a person affixes his property to the land of another, witheut
an agreement permitting him to remove it, the thing affixed, except as other-
wise provided in seetien-ten-humdred-and-nineteer this chapter s belongs to
the owner of the land, unless he chooses to require the former to remove 1it.

SEC. 2. Section 1013.5 is added to the Civil Code, reading as follows:

1013.5. When any person, acting in good falth and erronecualy believing
because of & mistake either of law or fact that he has a right te de BO,
affixes improvements to the land of another, such person may bring an action
in the superior court of the county where the property is situated to permlit
the removal of such improvements, on such terms as the court shall preseribe,
The court by its judgment of removal shall meke such award to the owner of
the land as it shall deem equitable to compensate him for his damages and
expenses, including attorneys' fees, resulting from such affixation and
removal and for defending the action.

Memorandum on Amendment to Civil Code Section 1013 and Proposed New Section
1013.5.

Purpose, This measure is designed to Impreve the positien of one who,
bacause of a good faith misteke, affixes permanent improvements to the lapd
of another., The proposed legislation would extend to such person the right
to remove the improvements, pursuant to a court order authorizing suech removal,
Provision is made for full compensation to the owner of the realty, including
the amount of attorneys' feeg he might incur in defending the action in which
removel is sought.
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Background. The general rule of the common law is thet whatever a
trespasgser attaches to the land at once passes to the owner of the realty.
There can, of course, be no gquarrel with the rule aes it applles to one whe
in bad faith appropriates the land of another as a building site, It ias,
however, equally cleer that the rule is harsh and unjust when applied
against an improver who is the innocent victim of a good faith mistske,

There is no reason to bestow an undeserved gift upon the owner of the land,

For this reason the rigid common law rulé has been modified in nmost
Jurisdictions, in varying degrees, to protect ohe who makes improvements
under the good fajith belief that he has a right to the land. Most states
have enacted statutes, known as "occupying claimants acts" or "betterment
acts" permitting a good faith improver to recover the value of the improve-
ments, (Tiffany, Real Property, 3d Ed., 1939, Section 625.) The statutes
80 enacted are not uniform in their provisions., (See discussion in 137
AJL.R. 1078.)} 1In general, however, they provide that the landowner must, as
a condition of his recovery of the land pay for the value of the improvements
over and above the value of rents and profits duvring the period of the
cccupancy. (42 C.J.5., page 430.)

In California the law is well settled that, barring circumstances upon
which to raise an estoppel against the landowner, a good faith improver has
ne rights beyond those accorded him by Section Tl of the Code of Civil
Procedure. This section permits an innocent improver to offset the walue
of the permanent improvements against a claim of the owner of the realty for
the recovery of rents, issues and profits. (Huse v, Den, 85 Cal. 390, hOl;
Wood v. Henley, 88 Cal. app. 441, L62,) And if the owner of the realty does
not seek to recover such damages, the innocant improver cannot assert the
value of the permanent improvements at all, since "the value of the permanent
improvements ., . . may be allowed only ag a set-off to such damages as may
be claimed for the withholding of the property sued for." (Kinard V. Kaelin,
22 Cal, App. 383, 389, emphasis added.){Other cases collected in the
Californis Annotations to the Restatement of Restitution, Szction 52.)

It appears, therefore, that the California rule is more harsh than that
of most other states. These other states have attempted varying solutions
to the problem, all hased on the idea that ths owner of the land has no juast
elaim to anything except the land itself and fair compensation for damage and
loss of rent. Most of the "betterment acts"” provide that the landownsr must
pay for the permmnent improvements. (See, e.g. T1l. Anno. Stats. Vol, 45,
Sections 53 to 58.) Provisions of this nature raise a problem as to whether
or not it is fair to insist that the owner of land pay for improvements that
he d4id not request and may not want. For this reason it is felt that some-
thing short of the conventional "betterment act"” would be more desirable,

The proposed amendments are designed, therefore, to accomplish the narrow
purpoese of permitting removal of the improvements with full compensation to
the landowner. Such an enactment would protect the good faith improver in
most cases, and would neither compel the landowner to purchase unwanted
improvements nor cause him any other expenss,




AMENDED DRAFT

An act to amend Section 1013 of the Civil Code and to add a new sectien to
said code to be mumbered 1013.5, relating to removal of improvemsnts
from real property.

The people of the State of California do enact as follows:

SECTION 1, Section 1013 of the Civil Code is hereby amended te read:

1013. When z person affixes his property to the land of another,
without an agreement permitting him to remove it, the thing affixed, except
a3 otherwise provided in seetion-iten-kundred-aspd-nineseen this chapter ,
belongs to the owner of the land, unless he chooses to require the former
to remove 1t + , or the former elects to exercise the right of removal
provided for in Section 1013,5 of this chapter .

8EC. 2. A new section is hereby added to said code, resding as follows:

1013.5. When any person, acting in good faith and erroneously believing
becauae of a mistake either of law or faect that he has & right to do s0,
affixes improvemente to the land of another, such person shall have the
right to remove such improvements upon his obtaining, in an aetion brought
in the superior court of the county where the property 1s situated, a
Judgment permitting the removal, on such terms as the court shall prescribde,
The court by its judement of removal shall make such award to the owner of
the land as it shell deem equitsble to compensate him for his damages and
expenses, including attorneys' fees, resulting from such affixetion and
removal and for defending the sction,

Committee Memorandwm on Amended Draft

Some members of the committee felt that it might be saild of the first
draft of this measure that it did not cleerly creste a substantive right ef
removal, For this reason the proposed legisletion was amended as above set
forth,



EXHIBIT IV

EXCERPT FROM PROCEEDINGS, CALIFORNIA LAKD TITIE
ASSOCIATION, FORTY-SIXTH ANNUAL CONVEXNTION,
JUNE 18, 19, 20, 1953 (pages 25, 28 and 29)

REPORT OF EXECUTIVE VICE PRESIDENT
Richard E. Tuttle

- Among the measures which we sponsored, and which were

outlined in the Newsletter of last December, were the following:

* %X

5. Innocent Improver. {é.B. 678} The general rulé’of
the common law is that whatever a trespasser attaches to the
land at once passes to the owner of the realty. There can,
of course, be no quarrel with the rule as it applies to one
who in bad faith appropriates the land of another asé& building
site. It is, however, equally clear that the rule is harsh g
and unjust when applied against an improver who is the innocent
victim of a good faith mistake. There is no reason, other than
the traditional common law dogma, to bestow an underserved gift
upon the owner of the land.

For this reason the rigid common law rule has béen modified
in most jurisdictions; in varying degrees, to protect one who
makes improvements under the good faith belief that hg has a

right to the land. Most states have enacted statutes, known
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as Yoccupying claimants acts'" or Ybetterment acts" permitting
a good fgith improver to recover the value of the improvements.
{Tiffany, Real Property, 3rd Ed., 1939, Section 625.) The
statutes so enacted are not uniform in their proviaiops. (See
discussion in 137 A.L.R. 1078.) 1In general, however; they
provide that the landowner must, as a condition of his recovery
of the land pay for the value of the improvements over and
above the value of rents and profits during the period of the
occuﬁancy. (42 C.J.3. page §30.)

In California the law is well settled that, barring

circumstances upon which to raise an estoppel against the

' landowner, a good faith improvér has no rights beyond those

accorded him by Section 741 of the Code of Civil Procedure.
This section permits an innocent improver to offset the value
of the permanent improvements against a claim of the owner of
the realty for the recovery of rents, issues and profiﬁs.
(Huse v. Den, 85, Cal. 390, ,40l; Wood v. Henley, 88 Cal. App.
Lix, 462,) And if the owner of the realty does not seek to
recover such damages, the innocent improver cannot assert the
value of the péermanent improvements at g1l, since "the value

of the permanent improvements . . . may be allowed only as a

set-of f to such damages as may be claimed for the withholding

of the property sued for.® (Kinard v. Kaelin, 22 GCal. App.
383, 389.) (Other cases collected in the California Annotations

to the Restatement of Restitution, Section 52.)

Iv-.2
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It appears, therefore, that the California rule is more
harsh than that of most other states. These other states have
attempted varying solutions to the problem, all based on the

idea that the Gwnar‘of the land has no just claim to anything

except the land itself and fair compensationfor damage and loss

of rent.- Most of the "betterment acts" provide that the land-
owner must pay for the permanent improvements. (See, e.g. Ill.
Anno. Stats., Volume AS; Sections-53 to 58.) Provisions of
this nature raise a problem as to whether or not it is fair
to insist that the owner of land pay for improvements that he
did not réquest and may not want. For this reason it was felt
that something short of the conventicnal "betterment act®
would be more desirable. The proposed amendments are designed,
therefore, to accomplish the narrow purpose of permitting
removal of the improvements with full compensation to the
landowner. Such an enactment proﬁects the good faith improver
in most cases, and neither compels the landowner to purchase
unwanted improvements nor causes him any other expense.

The bill has been amended at the suggestion of the
California Bankers! Association to provide in more detail and

in somewhat different form the purpose and intent of the bill.

lFurther, there is an express provision to protect good faith

holders of a lien, including lenders and mechanics® lien

claimants.
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(Study #42) 2/26/62
Rights of Good Faith Improvers

PROBLEM CASES
Case 1

Two years ago X; a clever imposter; posed as the owner of
Blackacre and forged a deed to T who paid $15;000 in goed
faith., T cleared and drained the land at a cost of $10;OOO
and built a house and dairy barn on it at a cost of $50;GOO.
Both the house and the barn have concrete slab foundations
containing the plumbing; electrical; heating and sewer systems.
Removal of either building will wreck it. T paid taxes on
Blackacre for the two years and also a $1;000 street assessment.
The unimproved land is worth $l5;000; as improved it is worth
$65,000. X has absconded. O; the owner; now brings an
action to quiet title and recover possession. O0's reasonable

attorney's fees and costs in the action are $2,500.

Case 2

Two years ago T purchased lot 26 in a newly subdivided tract.
He built a house on lot 27, soclely because he mistook it for
lot 26. Both lots were vacant at the time and of the same
value. The mistake only became apparent when a proposed
purchaser of lot 27 pointed out to the subdivider that it was
occupied by T. S, the subdivider, now brings ejectment

against T. T paid $10,000 for lot 26 and has spent $20,000

-1-



-

in building a home on lot 27. T paid taxes on lot 26 for
the two years. The improved value of lot 27 is $35,000,

Case 3

T goes on Blackacre which a reasonable man would have known
belongs to someone else, T, who is 65 years old and somewhat
senlle, believed that the land was "public domain" and would
belong to'anyone who took possession and improved it., He
spends $5,000 for materials with which he constructs a frame
building which can easily be removed without damage to the
realty. As a result of the improvement the value of the land

is increased by $10,000. 0O now brings ejectment.,

Case &

Suppose in case 1 the following additional facts appear.

The concrete slabs for the house and dairy barn were poured
by Contractor who has not been paid and claims $3;500 for

his services., Lumber Co. supplied lumber and other materials
for the house and dairy barn and has not been paid; the total
claim of Lumber Co. being $10;DOO. The Dairy Barn Supply Co.
is a conditional vendor of certain fixtures installed by T
in the dairy barn; the value of such fixtures being $2,500.

M held a $1,000 mortgage on Blackacre at the time X gave the
deéd to T. After the house and dairy barn were ccmpleted,. 0.
sold Blackacre to BFP subject to the $l;000 mortgage. Both O
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and BFP live in New York and neither inspected Blackacre

before the sale. BFP then borrowed $1;000 from Y, giving Y

a mortgage on Blackacre as security for the loan. Y relied

on the improvement to Blackacre as part of the security for
the loan. BFP plans to subdivide the land and sell the lots.
Assume that all parties act without actual knowledge of the
true facts. Advise Contractor; Lumber Co., Dairy Barn Supply
Company, M {the original mortgagee), BFP (subsequent purchaser)

and Y (subsequent mortgagee) of their rights.

GCase 5

Painting Company makes a contract with the owner of 331
Broad Street to paint the house located thereon. By mistake;
twe painters employed by Painting Company paint the house located
at 313 Broad Street. The house painted was in serlous need of
painting. The painting increased the value of the house by at
least $600. The out of pocket costs of Painting Company {cost
of the paint; wages of painters; and other out of pocket costs)
are $450. The owner of 313 Broad Street; a retired widow
living on a pension of $150 a month; consults you. She says
she can just make ends meet and cannot afford to pay anything

for the paint job.

Case 6
Assume in Case 5 that the owner of the house is Realty Company

which rents the house. Realty Company had decided to paint
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the house and had obtained estimates ranging from $550 to $8C0
for the job. The two painters employed by Paint Company
discussed the paint job with the tenant who selected the colors
used, The tenant had heard that the house was tc be painted
and assumed that Realty Company had sent the painters. Realty
Company finds no fault with the paint job but consults you as

to whether it is reguired to pay anything to Painting Company.

S——
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THE IMPROVEMENT BY ONE PERSON OF LAND
" BELONGING TO ANOTHER*

was mads st the direction of the Law Revislon Commission by Profemscy
snry Merryman of the School of Law, Btanford University. .

" Introduction -

.. 'The California Isw on this subject has long been considered nnsstis-
_ factory.) Its most recent- application in the case of Taliaferro v.
. Colasso? by a conrt which sharply eriticijed the doctrins it falf boun
by statute and casé authority to apply,® has renewed interest in the
problem. This study has been prepared to assist the Californie Law

Revigion Commisgion in its consideration of the need for revision and
the form that revision shounld taket -

“In gimplest form the problem is how to dea! with the parties when .

A improves B’s land. There are three t'y{;cal cases: (1) The defective

- i in which A's title proves to be bad after he has made im-
provements ¢n land which he believed he owned. (2} The wrong lot
“casés in which A improves B's land because of a mistake in the iden-

tity of the land. Paliaferro v. Colasso is such a case. (3) The no-called

- faith in which the trespass was deliberate rather than mis-

: . Haeh of these can be complieated by the interests of third per-

- soms, a8 where 4 builds on B’s land with €'s materials and the land is
s0ld or mortgaged to D without notice of the claims of A and €.

. These problems are very old. The rules applicable in both the common
and civil law jurisdictions today are directly traceable to the Roman
law of accession, althongh the course of development in the two eon-
temporary systerns has been strikingly different. The outlines of thia®
development are here et out becsuse they offer considerable insight

* into the subject of this paper. -

® This st
© Jobm

5,

© \Werrier, ' A ornia Ntatuie Compenanting Inncoent Improvers > Realty,
b Caviy, LR 189 (19813 ; Horowlrs, The Low of Fisiures i aaﬁ{nu—l‘ .
Ovlpioal .lulr:l'. 24 Bo, CaLl. I.R. I, Bl-40 (195%). ~ - h
V189 Cal. App.2d ﬁ 304 P.3& T4 (1954).
#The ngi'::on ia nstice Devine and In;:ll:g:: %tonowln; statements: ““The oase
- peracns who are o ortimate and, this atais,
favored tlass known as Inrocent jmprovers of real . lm_‘

of recelve ¥ gircumscrtbed ﬂ: this state.”
o T T e smepin o 2 st e 3 Cat T
- » ™ . the
Revimon, CoMM" N RYP., Rc. & Bropiss, 1967 Ravosr 2t 17 (1 EEJ:..“ ' Law
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THE ROMAN LAW
In the Institutés of Justinian the following passage appesrs:

Bx diverso ni gois in alienc solo sua
materia domom gedificaverit, illing fit

- domns, coius ¢t solum eat. ped hoc
eake muterise dominna proprietatem
sios amitiit, quia voluntate eius alis-
nata intellegityr, ntique si non ignora-
.bat in alieno molo me nedifieare: et
1dso, licet dirnta sit- vindicure

materiam ndn“pigglt. eerte illud con-

stat, of in possessione constituto
asdiftentore aoli domipus petet domum

.. #URMA eS8e B vat pretium mater-’
Jre ot m&ée'a’g_bmmm. polek pum

On the other hand, if gnyone builds with
his own materials on the land of an-
other, the building belongs to the owner
of the lend. Bui in tkis case the owner
of the mauterials loses his property, be-
cause he ia presmmed to have voluatar-
ily parted with them, though only, of
course, if he knew he wap buflding on
ancther’s lend; and therefors, if the
building should be destroyed, he cannot
even then bring & real action for the
materials, Gf course, il the builder has
possession of the land, end the owner of
the soil elaims the building, but réfuses

e eCRRTTE] WM et Pt

to pay the price of the materials and the
wages of the workmen, the owner miy-
be defeated by an exception of dolos
femere aedificaverit in es solo, quod malus, previded the byilder was in pos
intellegeret alienum esse* session hone fide. ¥or if he knew that
‘ ke was not the owner of the soil, b is

- ) harred hy his own negligence, becikuse by
X tecklessly built on ground which he.

knew to be the property of another!

‘ . The meaning ia quite clear. A bad faith trespasser loges everything, but
. . 8 good faith improver may recover his materials if they are ever mev-
o sred. If the owner of the land brings an action for possessionithe good
faith improver can recover the cost of materials and labor or retain

poasession if the owner refugses to pay. The elaboration of this passage

in the Digest and in the work of numerous commentators is briefly sum-

‘mariged in Buckland.? Jt appears that the law on this subject was com-’

plex, aubtle and somewhat fluid.?! Buckland states that ‘“‘there was

::Iidenf.l%r evolution and difference of opinion among the jurists them.

ves. "’ ,

' et : mam sctenti alienum
o oawe pol potest culpa obled, guod

«Phe Cranatah 3 1.30. 4 on that of Moyle, Txe INFYIToTs oF JUSTRIAN 41-43 (Kth
" .. o w -
!Bu'd' “”?Mﬂ:g)zls- 15 (24 od. usﬁl;“sﬁcxunh A MoNare, Bosaw L '
- AND CommoN Eaw 87-88 (2d od. Lawson . BuckrAND,' Rosman Law 213
*Bes, for e & r

facusaiom of ius tollendi In
3 o 19i2).
s id. st 213. X



THE CivIL LAW

The history of the remarkable resurgence of interest in the Eoman

law in Italy in the twelfih century and. ‘the subsequent Bomanization of
the more barbaric laws of Europe during the middle ages and through
the period of codification in the eighteenth and nineteenth centuries has

" been told elsewhere.}? It is only necessary here to make the point that

the provisions of contemporary civil codes are produets of evolution
from the Romsn law: that the civil law is Romanesque in character.
Consequently it is not surprising that the rules applicable to one who
improves the land of another bear a family resemblance to those of the
parent system. The great Code Napoleon, the Code Civil of France, is

an example. Artiele 556 provides:

Y.oraque les plantations, econatructions
et ourvrages ont &t£ faits par un tiers
et avee sed materiauy, le propriétaire
du fonds a droit on de leg retenir, ou
d'obliger ce tiers 4 les enlever,

8i le propriétaire du fonds demande Ja
snppression dea plantations et com-
structions, elle est aux frais de celui
qui_les a faites, sans aucune indem-
nitf pour lui; il pent mdme ®ire con-
damné & deg dommuten-int!rets, gil ¥
a lleu pour le préjudise que peut
avoir Eprouve le propristaire du fonds.

Bi le propriéteive préfére conserver
ces plaptations et constructions, O
doit” le remboursement de la wvaleur
des metérisox et dn prix de Iz waip-
d'wovre, sans fgard & la plus o6
moina grande augmentatiop de valeor
qué le fonda a pu recevair, Néanmoins,
- Bl les plantations, constructions et
ourrages ont 416 faits per un tiers
€vined, qgai n'wurait pas £ié eond;mné

TropTR .
demander la luppreuiom desdita onv-
rages, plantations et constructions;
mziz il"aurs le choix, ou de rembour-
ser I1n valenr des matérisax et du

When the plantations, conatructions and
works have been mede by a third party
with his materials, the owner of the

land haw the right to kepp them or to

ecompel guch third party to remove themn.

If the owner of the land asks to hava
the plantations or consirgetions re-
moved, it shall be done 2t the expense of
the persor who made them, without en-
titling him to any indemnity; he can be
ordersd to pay damages, if there in rea-
son, for the in;‘mry puffersd by the owner
of the land

If the owper prefere tc keep the im-
provementa he owes paymemt of the
vilne of meterizie and the price of the

lzbor, without regard to the inerense or .

loss in valoe resolting to the land, Nev-
ertheless, if the jmprovements have been
made by a third party who has been
ejected and who was not vrdered to re-
tara the income ewing to hin good feith,
the owner cannoi require that the im-
provements be removed; bui he shall
have the choice of paying either the coet
of materials and iabor or the addltmnt]
value of the property due to the Ime
provements,™ '

prix de la main-d'euvre, ou de rem-
bourser une somme égale’d celle dont
le fords a sugmentd de valeor®

The similarities to the Roman law are obvious: both the Instituie of
Justinian above quoted and the Code Civid ireat the pmblem as part of
the general topic of acquisition of pigperty by accession; both.

begin
with the rule that the improvementa'bélong to the owner of the land
- and then modify that rule drastitally; both' distinguish hetween good

.and bagd faith improvers; both speak of the cost of materiais and labor.

{nm H 'I; Wmnou:(

But there are also impomnt differences. By the Code Civil the bad
faith improver is more generously treated than in the Roman law. At
the option of the owner of the land he may be compelled to remove his
materials or he may be paid the cost of materials and labor. The good
taith improver cannot be required to remove his - improvements; he must
he paid the cost of materials and labor or the incresse in value of tha
land, st the option of the land owner. The law of the Code Civl has'
been elaborated by commentators and decisions since its ensetment. ™
Comsequently France—and the other civil law jurisdietions 4—have
developed. a rather complex and detailed body of doetrine apphca.ble to
such eases by building on the Roman law.
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THE COMMON LAW

The rales of the commen law which desl with this group of problems
.are alsc directly traceable to the Roman law, but the story is one of
degeneration rather than development. It beging with Bracton.’® His
famous work, De Legibus et Consuetudinibus Angliae, was eomposed
during the period of revival of the Roman law in Europe.l® There ig
ample evidenee that substantial parts of Bracton were taken direetly
from the Summae of Azo, one of the most influential of the commen-
tators on the Roman law. ™ Whatever the quality of Bracton’s scholar-
ship in the Roman law, and whatever his reasons for borrowing so
‘extensively from the civilians in & treatise on the English law,2® it is
clear beyond question that his treatment of accession s taken directly
from Azo who, in turn, refers expressly to that portion of Justinian’s
Institutes discussed above, '

Bracton's statement of the rule is quite brief ;

E contrario autem si guis de suo in And on the other hand if one builds
alieno pofo mdificaverit malz fide mon- with NWis materisls on the land of
terium presumitor domasse, si sutem another in bad {aith he iz presumed
bone fide, solvat dominus sl pretiom to have made a gift, but if in good
materie et mercedem fabrorum. Hor fuith the owmer of ithe soil shall pay
avtem quod predicturm  est  Jocwm the priee of the materigls and the
habet =i smdificinm sit immobile, ai wages of the workmen, This, however,

antem i alivd erit. 't ecce eg said before, applies if the building
; Borrenm ’%&nmﬂum BOFUD  ex is immovable; if movable it is other-

tabulis ligneis factuym in predio wise, a8 for exaraple & new vorn store

Bempronli positum, now erit Hem- house made of wood planks placed on

pronii.® the Isnd of Sempronius does not kelong
: to Sempronius® :

v

There are obvious similarities to the role of Justinian, both in the dis-
tinction drawn between good and bad faith improvers and in the terms

used. But it is equally obvious that something has been lost. There ig

Do mention of anything like the fus follendi or the ezceptio doli mali?t
"and the purely defensive nature of the good faith improver’s right to
the value of the labor and materials ander Roman law has disappeared.

The numerous refinements of the Digest and the commentators have

- vanighed. We are left with a rule whose source 1s not the law of

England, which it purports to represent, but the law of Rome, which

it disfigures.

¥ Glanvll wrote some Aty years eeriier than Brhc'mn, but bls work contains no.
reforenca to thia kind of problam. - -

HThe name of Irnerfus of Bolopna is generally nasoclated with the revival, end the
¥ears Il00-1130 are given by the atithoritiea as the time when ha worked A -

ropresentitive of hiz school, Vacarius, visited Fngland to teuch the Roman 1gw

and complled a textbook for his poorer students, the Liber Faul . Bhout

1144 Brecton's book s generally thought to have heen written gzmn 1350
OTAR:

&nd 1269, by which time Ro Law hed been tapght iz England for mers
than a century, Ses generally Bsacton, DB LEGIBTS ET CONTURTUBIN LSS, Aum%

Intred, {Twiss ed.) (Rollu Serles 1878} (This odition hzs been general

crodltad,{ but the Intreduction may be more reliable than the tranalation and

of the taxts) ; GATERSOCK, DHACTON sND His RELATION 70 THN ROMAN

Law (Coxe transl 1826) ; SRLMOT PASSAGER FEOM THE WORES 0 BRACKTON AND

AR, trod. €8 Ssldem Soc'y, Maitland ed, 18835 [heroinafier cited as Marr-
LAND] ; SCRUTTON, op. cit. shpra note 10, at 75-121: 3 Wiamorn, op, oil. &

note 10, at 931-1941; WinsrRLy, op. oif. swpro note 10, at 54-8%; Vin |

The Roman Flemonts in Brooton's Treatise, 32 Yavra L.J. 751 (13285 ; Wopdbine,

© L The Romn Blement in Bracion's De Adguirends Rerum Dominilo, 51 Yaie L.J,

SR (1p22). .
¥ Bracton himsel! cefers te the Sumwmia Awonis, ¢.g., BRACTON, o5, cif. stpra note L&y
r 4.710. But the most striking proof 1u the struilarity in passages of the two worka

Bt MAITLAND, . oft. note 18, and Woodbine, supra note 18 Maine sald
Bracton "r?& off an Eis

countrymen asz & compendium of pure Knglish law

that
: - of which the entire farm and 2 third of the contents were direcily

k) .
borrowed from the Corpus Juris,” MANE, ANCTANT Law T8 (Pollock ed. 18843,

Thiy statement !s generally thought to be, 'n Maitland's worde, '‘stupendous
tion.”" BIATYLAND, o oil. supra hote 1§, at xiv. However, there is no

dcubt that the portion of Bracion deallng with sccession '8 tuken directly from
Ao, The relevant passages from both writery are set out in Maitland. MalrLAND,

- op. Git. axpro note 18, at 113 (Bracton} and 116 (Axo),

% Theres l8 substantisl disagreercent ameng tha scholars on these related guestions.
Ben cltationg nota 14, . ]

o This version of Bracton, £f. b, 10, is taken from 2 BracroN, Dz Laemsus pr
CONSORTUDINIETS ANOLIAR 48 (Wondbine of. 1322},

» Translgtion by anthor. -

T These refinements ara discussed in BUCYLLNG, RoMal Law 21% {24 ed. 1950},

Y p—
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Flete and Brition were hoth written after 1990 and before 130022
Both are summaries or epitoiies of Bructon? The evidence indicates .
that Flefa wag written first and that the author of Britfon had a copy
‘of Fleta befare him.?* Flete contains the following passage:

Qui antem in funds glieno de suo However, one who buflds something of

comstewrrerit, wmals #fde materiam his own or the Jand of ancther in bad
praeumitur donasse ; Bt cum demino faith is presumed o have made a gifi
soli merite debeat materia remanere, of _the materiala; both because the

eo quod sedifiein solo cedunt, & pro materialg shoukd remain with the owner

possessore pol  judicabitur, propter of the woil, buildings ceding to the lsund,

duplex beneficinm possidendi, guam- and since the owner will ba desmed

vis obeeara fuerint utrinsque jura.® possessor of the soil, on gecount of:
the double bemefit of pomsemsion, how-. |
ever obscare the rights of (unader?)
both shatl be®

‘Whatever this means, it is different from Bracton’s statement. It ap- .
pears to apply only to bad faith improvers and, as to them, to be.-
simple in application; they lose their materials. Nothing is said of the
cost of labor and there is hio distinction between movable and im-
moveble buildings. '

Britton, an epitome of Bracton written soon after Flefa, was more .
suceassfnl and influential, partly becanse it was written in law French, .
the vernacular of the lsw courts, rather than in Latin® The appear- .
ance of royal spopsorship (by Edward I) must have aided its popu- .
larity.® Being an cpitome of Bractou, and having been written with
Fleta at hand,® it is only to be expected that Brition would share in -
their r¢putations. How convenient for the English lawyer to have a

. book written in law French whose authority is that of Bracton, Flets,
Edward I and the anthor combined.

ora note 16, ot 122-434; Winrisnp, fThe Chief Sources ol
Fo o R Ny
r than sn - nged epltome™ of Bracton,

8 ; G —ap- I
1 POLIoCk & MATTLAND, THE HisToRY or Ewoiisw Law 310 (3¢ ed. 1855}, Win«
‘. fleld states that Britton, although chiefly based on Bracton, is more then en .
' abridgment of that treatize. WiNFkLD, op. ¢it. supra note 22, at 263. :
:l Nmr::.sé lﬂnma N at xxvil (1885). ) .
- !u‘t}anahtion is the product of what roay have heen the least Trujttul collabors~
tlan In The history of laga) scholarahip. Tt all began when the writer found he
‘was powerlesa In the face of the Latin of Flete and sought halp from those of
~ hla immediate colleagues who professed some mbillty as Latinleta, The thing
. T grew a@ a dletingulahed visitor from the Hurvard Law School tried his hand and
was followed by an English barrister and teacher of Roman law who bappened
to be om the premises. The version of each of theso differsd aubstentially from
those that preceded it Taken peparately oF togather they did not to make
much sense. The effort met gut in the text is something of a com te of their
nets, It 1y barely posalble that the faull is with Fleta: Winfield atatea that
work “seems to have been g faflure.” WiINFIELD, op. cif. supra nota 22, st
262, The Selden Hociety is publishing & translation which presently stops at
the end of Book IL It will be intergeting to see what eventually apbears as
the tranalation of this pas=zege, - I '
*2 Howrsw , A Hisrory oF Eneliew law 330-3521 (32 ed 29233} ; 1 -NICHOLSE,
ntrod. (1E66); 1 POoLLoCk & Marrtann, TEE Hisrory oF ENGLISHE
Law 216 {24 ed. 1859) | ScAutroN, op. cif. supra note 10, At 122-124 : WINFIELD,
Tap CHkr SOURCES oF En0LIfH L2oal HISTORY 262-384 (1025},
*The prologus Iz in the form of o meseige' from the King, and the t
throughout of “our writ” Winfield remsrks that “this remarkable pacul ty of
oﬂiclﬁ origin seems to hava exclted lictle Interest in those who beHeved it to be
true and o bave been recetved with u tolerant scepticiam in modern ttmes*
INFIELD, 0p. Cif, guprs note 27, at 264 . '
© #“Fleta waa fArst written, and . .. [together with Bracton] was in the hands of
: the author of Britten, who appsars to have more frequently made use of the .
compenditm of Fleta than of the larger work.” 1 Nieuoks, BRITTON xxvil (1865,
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The statement in Brition is as follows:

A purchase or acguisition may also secrue from the frand and
folly of another, as where persons by malice or ignorance build
- with their own timber on another’s soil, or where they plant or

engraft. trees or sow their grain in another’s land, without the - -

- leave of the owner of the soil. In such ¢ases what is built, planted, -
- and sown shall belong to the owner of the soil, upon the pre--
sumption of ‘a gift; for there is a great presumption that such

- builders, planters, or sowers iptend that what is 6o built; plauted,

or sown should belong to the owners of the soil, especially if smeh

sfructures are fived with nailg, or the plants or seeds have taken

root. But if any one becomes aware of his folly, and speedily re-

moves hig timber or his trees, before our prohihition comes against.

~  his removing them, and before the timber is fastened with nails, or

the trees bave {aken root, he may lawfully do 80.3¢ .

. This is amplified by a further statement in the discussion of the ~
assize of novel disseisin : i T
Nor shall he recover by this assise, from whose soil buildings are
removed, which were erected thereon through the ignorance of
another and afterwards taken away as soon as the builder per-
ceived his folly. But if the owner of the soil shall carry to the
builder onur prohibition against his removing them, or if he built-
them contrary to the forbiddanée of the owner of the soil, or in
il! faith, and mot through ignorance, or where anything is sown
or planted in another’s soil through ignorance, and that plant re-
wain till it has taken root, if the builder or planter afterwards -
carry it away without judgment, the owner of the soil shall re-
cover damages ag much a8 if they had been of his own building or
phnﬁng_.l . b4 7 . . ' .

These passages are not entirely clear in meaning. They appear to -
say that a bunilding actually attached to the land belongs to the owner .
whether the trespasser was in good or bad faith. Short of attachment -
with nails or roots the good faith improver is allowed to remove his
improvements until the King’s prohibition issues. However aceurate
thig interpretation may beyit seems clear that the text of Britien dif-

“ fers radically from those 6f Brecton and Plefa on this point. The dis-.
tinetion between good and bad faith improvers, in terms of legal conse-
quences, has alt but vanished ; unless he acts quickly the. trespasser by -
honest mistake is in no better position than if he had acted with full
knowledge, even though his building is not actually attached to the
land. This is & far cry from Fleta, further yet from Braeton and bears
only the most casual resemblance to Justinian. At each step substantial
alteration has oecurred ; but more significantly, at each step the change’
has been in the nature of a regression. Hach new version has fewer
distinetions and qualifications than its predecessor. -
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U K ke infinenee of the fixst quoted passage from Britfon, in particular,
28 boen very, great. Onme reason may be the lack of any other ready -
anthorify: There is a most remarkable absence of reported litigation on

. thesubjeet in England. A Yesr Book case in the reign of Edward ITr e
"denied damages to the plaintiff in ax assize of novel disseisin becanse
the, digseisor had improved the property by building on it. This case
| also appears in the Iiber Assisarum *° and was included in the Abridg-

", - ments of Brooke ¥ and Fitzherbert.’s In Dike and Dunsion’s Clased®

. the defendapt argued that *‘if a man dp disseise me, feils trees
upon the d, and doth-repaire the houses; in an Mssize brought
against hifn, the same be recowped in damages: nse that which
wag done was for his flommodity.”” However the case was on an entirely
different problem. In Coulter’s Case’" which also involved an unrelated
question, there is the following dictum: **The disseisor shail recoupe
alt in damages -which he hath expended in amending of the houses,”™
citing the Year Book case mentioned above. There is no other anthority:
in the English law,®® although in equity some cases deal with the
problem® - : : o

It may be that this lack of authority in the English law can be ex-
plained in part by the early development of the law of fixtures, based"
for centuries on the firm and inflexible rule that whatever is attached
to the land becomes a part of it.*® Clearly if one who had-a right to
go on the land, such as a tenant or mortgagor, lost his improvements,

a trespasser could expect.no better treatment. The futility of attempt-

ing to get legal relief may explain the lack of reported Litigation. The ~
rules which eventnally developed allowing tenants to remove trade
fixtures were based on a strong public peliecy in faver of trade and in-

dustry and were always regarded as exeeptions to the anpexation doe-

trine.** Trespassers, whether in good or bad faith, would not be able

to make such a case fow thetnselves. '

%Y b Trin. 14 Edw. 1, WhE-1b
- mLib Ame i SN A5,
'angm‘

£, 202, pl. 38 .
ABBIDCHMENT, Damdyg ‘ﬁk ol 52 ?15'?1 (1578) .

M w . 4 N Y, states: Lhe English oourts have no law
. about ‘secessiop’ . . . . May we not, after slx centuries, say that they will
never foal the want of one? Where, in. &ll our countiess volumes of. T shall
_m%?ny d;ect.tlom about some guestione that Azo has mag to Brac-
#1r.4 bekine, by mi to.bulld om B’'» tand and B knows “aligy
. R Htakes, t 8 of this
_ to proceed Without polmting out his error, equity-will lnterven:% e'::ﬁ?!%{,s
e gmﬂtiﬁ- by A’y mistake, Ses Ramsden v. Diyson, LR, 1 H.I. 129 (18668) ;- HaN-
) TRy, MopERN EQuiry 62-83 (6th »d. 1952) and cases cited tharein. See-nise-Tw-
. BEarl of Oxford's Case, 1 Rap, Ch. 1, $1 Eng. Hep. 486 (16I5) and the discus-
- .ston of the case of Peteradn v. Hiclonan (epiarently not reported JAtherTain..
*Bee discwssion (n Niles, TAe Ralionale of ihe Low of Floturcs: .Buplsh Cases, 11
- UMY.UL.Q. Rev. 580 (1534). The earlisst case cited by Nites s in ¥.B.. 17 Bdw,
B Elfn Ltﬁﬂéﬁﬁea;r&nugt ot ]ltlg{l;ttann 11‘1& fixtures casgs not Involving tres
- DRESCS X e decletorfeited by Nil X .- .
© @ Nilemeupra note 40, at 564-B77. - ae v Willes Indicate




THE AMERICAN LAW

In the United States, unlike England, there bas been a great deal of
+ reported Htigation and writing on the rights of improvers of others’
1and.** The premise of the American suthorities is that the Common
law of the subject comes from Englandi® Some cases tike the view
that it was so clearly and firmly established that legislation altering it ~
would be unconstitutional** The pattern of authority is interesting,
The later American cases and writers cite the earlier anes ; 4% the earlier
ones, however, either cite nothing or iry to meet the question fairly, in
whieh case they end up citing Coulfer’s Case®™ Thus it seems likely
that the isolated dictom in that case is the source of the Ameriean law,
"Coke’s Reporis undoubtedly were widely known and used in the United .
States in the eighteenth ang nineteenth centuries, as werg his Institutes
and Blackstone’s Commentaries, and probably constituted an important
part of the lawyer’s very limited library.47 . . '

As stated by the American authoritieggthe common-law rule iz that
the improvements, whether made in goosc‘i or bad faith, belong to the
owner of the land*% If the owner sues for rents and profita;the valne -
of the improvements can be set off agsinst them.** In equity the good -
faith improver will be protected if the owner stood by and allowed him o
to improve knowing of his mistake® There is some authority to the
effect that restitutior will be allowed the good faith improver by way
of defense in an equitable action brought by the owner, as where he =
brings an action to quiet title* on the principlé that he who seeks

- equity must do equity. And there are, finally, a few cases giving the
improver an independent equitable action of his own for restitution.®?
However, the majopity of the cases recognize no such equitable action
or defense. : _

Thus the American common law on the subject is seen to be quite
harsh and crude. In the early days of the Republic there was a great
amount of litigation ‘on these guestions because of the lack of adequate
surveys, the existence of constantly expanding wilderness frontiers and
the absence of adequate records of titles. The manner in which the law
operated resulted in many hard cases and, at the same time, tended o

_frustrate a then widely beld view of public policy. According to this
‘viewgit was important that wild land be settled ang improved and that

the 1‘aw encourage this kind of activity.’-The coramon-lsw rule tended
to dizeourage settlement and improvement by denvingaone who went !7‘0 )
on land in good faith and improved it any reasonable prospest of eem-

. ing out whole if title should eventually be found in somePhe else. ' L

. Blddie, 21

1.0 H

| . (1823} ia a lead cAge. SBes also &
YT i Y THMERICAN Law OF ProPamrt 8139 (Caanet ed, 1952 ) ;
., Frero 10-12 (2d &d. Hogan 1856) ; 2 Kener, CoMMEmiTARIRS ON

AMw-
i (14th ed. Gould 1285); 5 PoiwELs, REsL PropsnTy '.'3-2

and
Fers;

v

;40 A

R N TR IR T 28R (19307 K. 8%
the Law of Féctures, 12 N.?.U.L.Q.:iﬂxv. Gﬁ, TR-20

2 wNiles The Imtention Pest in
. (19347, ‘

Bheat {1023 ; MNilom, supra note 42, at 73.
1_+istafuie held wnconstituttenaty ; Billings v. Hall,
iztlon held Gneonatitationsl) ; Townsend v. Shipp's Helre,
A (1311)  (statutes given reatrictive interpretation
-~ +; Nelson v, Allem, 2 Temnn. (1 Yerg.} %K
n

uncenstitutlonaly, -
i %l g Cclte d .

he Graen v, Riddickyupra note 43,
- This was the sole-muthority cited i Die N )
Saa HAS EDUCATION 1 11 URITED STaTSs 19-21 (1963); WALLACE, TN . : &
. e SURPOR! 188 (4tr: rov. ad, 1839). ) o ; o
e -®Bes authorities cited supra note 1. The formulaton fn Rmsrateuesy, Restmorion [ P j‘.m af.ﬁ L
L ‘”ug 42 (1337), is a convenlent summary of the Amerfean common law, ? W E&'S -
:gai‘o'umr_, Fauvmr {ﬂntsl;nunuucn : § 990 (Bth ed. Symons 19413 %) - e FSTATE 2 o
BTt e, ETITUTION, PORTERE Novtey  agiglty 13 H t 1 e D
A LR K9T,-580 (1926, S T2 G100 Anno : (Tiop - ..
™ The leading case ix Bright v, BHoyd, 4 Fed.. Caz. 127 (No. L8TEY (COLOLD. Me. 18413, - -
rep’t of master and fnal decree, . at 135, (No. LE2T6) (C.C.D Me, 181%}.
.

hich .7
be contrasted with Putnam v. Ritchle, - Paige Oh, 390 (N ¥ ﬁm_@
. Note the umalogous rule allowlng & trustee to recover for unauvthorlzed Improyes
ments an the rew. 3 Scorr, Teusrs 1372 {2d ed. 1358), Tn Pmgland a serles of
29/ 283,)
7 g’ S
i e

- eaner allow one who bullds on land Jeapsd from JgEharitahla trudtees to. repover - ..
for hiz impvovements i the laase i 8ct astde aa providant. Attorney Goneral -

resn, § Ves. 452 (1801) ; Attorney-Genernl V. Duy, 3 LT {(noa) 250 (1844}, . .

h int in ged in Hilliog ¢ Hall. 7 Cal, (11.'31'135}-13 (1857} ; Townesnd v. .
Irfreniisiineein . L S
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At 8 vervy eacly duteg waber begit o enact lepislation aliering
the ride 50 a8 to ensonrhge 1he sertlenent and mmprovement of landg i
A very few states iade the chanoe througk judicisl decision snd thas
did mot fmoanediately follow trend oy sactraent of betterment
#ct8.50 Whatever the course followed, however, ali btk fwelve states now
have, through one means or aacther, wodifisd the so-calted commor?&y@__&
rule and sfford xome retief to the yood faitk improver.®® Thus we have
come fuil etrele from 1he Romsan law, with its distinelions and subtle-.
ties, through Azo, Bracten, fMlefe and Britten with their successively
ernder and less satisfactory paraphrases of their predecessors, through
centuries of nearly ynbreken silunce about the prablem in the English
law, throngh the 1:1 hiens position of the early American ecurts on the
question, back te legiglation more o fess approximating the Roman law
from which we hogan,

The “oreupring clalmant’™ or “hefterment’™ scis adopted in the
various Awerican jurisdiciions sre In many ways similar to each other,..
although there are imporian varialions among them. In general the -
rights which they give ths improver are uniy defensive in nafure,
although a-few allow him to mitiaie the actien® Almost all are re-
stricted to aiding trespassers w good faith,”® and some require that
the trespasser have entered under eolor of title, that he hold adversely

ﬁ, , to.the owner, fandif¥that he bave been in possession for some mintmwn
permd of time.® The form of relief likewise varies; under most statutes
the true owner is allowed to choose whether to pay for -the improve-

Cments or g8l the land to the improver; 9 in others he has no choice 8
The c{maequemes-ef failirs 10 exereise the option vary; in some states
“the interest ir forfeited,®* hut in others the parties becorne tenants in
common &5 their i n“ﬁresfa appear®® The court may he given power -

T

tten bt Laaee noet xxrdil, po 2850 (34 o

M Union Hsli Asen. v. Morrieon, 35 Md. 2R3 (18"‘3) ¥a urronehe, 251 Mich,
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to withhkold possession from the owner until he pays for the improve-
ments,* or the improver may be given a Hen on the land.™” If the
improver is given the option to purchase the land at its animproved
value the statute may stade the time within which and the terms ae-
eording to which payment must be made.* And so on. In Marviand the
Iot of the good faith improver has been bettered by jundicial deeision.% -
In the remaining states, with the exception of California,™ the im--

prover is treated acsording to the so-called commonplaw rule,

THE CALIFORNIA LAW

California has no such betterment act. One was enacted in 1856 71
but declared unconstitutional in 1857.12 Both the act and the decision
voiding it are interesting. The act was as follows: .

AN ACT '
For the Protection of Actual Settlers, and to Quiet
Land Titles in this State, ' '

Secrion: 1. All lands in this State shall be deemed and regarded
8 public lands until the legal title is shown to have passed from
the Government to private parties, - IR -

BEC. 2. Aetual and peaceable possession of land shall be prima
facig evidence of a right tp such’ possession in the person so in
possesgion, , _ '

8ec. 3. In all cases when lands.are claimed under or by virtue
of a patent from the United Btates, or from this State, the right -
of the party claiming under the patent to the land shall be
deemed to begin at the date of the patent, and he shall not be en-
titled to recover for the use or enjoyment of such land prior to the
dats of eneh patent. . —

Sec. 4. In all actions of ejectments or other actions, involving
the right to land or the right to the possession of lands hereafter
to be commeneed or hereafter to be tried in any ‘eourt in this State, 7
the defendant mey deny the plaintifi’s right to such land or to
its possession, and he may also set up and aver in his answer that
he and those onder whom he claims, have made lasting and valu-
able improvements on such land, stating in what the improvements
consist, and their value, and if a growing erep is upon said lang,
the defendant may state that fact also, and the eourt before which
the action shall be tried shall direet the Adury in their verdict to
find-— ' : .

First. Whether the plaintiff is entitled to the land or to the
poseession of the land, and if he is entitled to the land or to its
possession. , o . :

"Beeond. To find the value of the land in controversy without the
improvements placed thereon by the defendant or by his grantors.

Third. - The value of the improverents, and, :

- Fourth. The value of the growing erops then on said land.

Fifth. . The value of the use and ocenpation of such land from

the time when the patent issued. ' :

® Alagama, Arkzusas, Connectiout, Georgia, Minnescta, New Hampshire,, Wisconaﬂ.n.,
!'Arnlluz, Kentucky. Compare the judicial saie in North and: South Caroling, supra
T8 - - : . Ltm _

nots
& Florjda, weorgla, Kansan, Maine, Massachusatts. . :
:%‘il:; leading case i3 Union Hal Asem v, Morrison, 89 Md. 281 {1573).
ussed below, . . .
el Btutn 1566, €h. 47, p. B4, tiiled “An Act For the Protection of Actusl Hettlars,
- and to Quist, Land Titles in this State.”
Bitlinga v, e, 7 Cal, 1 (1867), :

~
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®0. 5. - If the verdict iz in favor of the plaintiff’s right to
“the Iand, or to the poisession of the same, the court shall canse
the verdiet to be entered on its minutes, and the plaintiff shall,
within six months, pay the defendant or his lawful agent, or he
“may pay to the Clerk of the. sourt in which such aetion was tried,

(A .

C t the defeadant, the improvements as
found by the jury, and of the growing the tand, it the
same at the time of payment stilt remain unegton the land, or the

Plaintiff may, within the time allowed him to make suck payment,
notify the defendant or his attorney, that he will not pay for said
improvements and growing crops, and that he will accept the valne

with interest on said amount at the rate of ten per cent. per annum
on said amount from the time he reeeived such notise. .
Bxzc. 6. 'Service of the notice provided for in the fifth section

" of this Act shail be made by the Bheriff of the eounty where the

party entitled to such notice, or his Attorney, is found, or by his -
deputy; the notice shall be returned with the certificate of the
offieer of its service, with the date thereof, to the office of the Clerk
+of the éourt in which the action was tried. The notice shall be -
gerved by delivering a copy thereof to the party entitled to the
game, or his attorney, or in ease neither can be found, then with
the Clerk of the court in which the action wag tried, who shall
csuse the same to be published in some newspaper of general ciren-
lation in the county wherein sajd action was tried, and if there ig
Do newspaper published therein, then in a. newspaper published
nearest thereto, and it shall be the duty of the Sheriff to serve
such notice when requested, for which he shzll receive the same.
fees ag for similar services in other cases.

Sze. 7. If the plaintiff pay info court or pay to defendant.
the amount of the value of his improvements as assessed by the
Jury, and also of the growing . crops, judgment ghall ke entered

on the verdiet of the jury immediately, and he shall have process

for his costs, and the Sheriff, unless the defendant quits volun--
tarily, shail pot him in Possesaion of the land, the improvements:
and growing crops. S S

~ 8ec. B. If the defendant shsl] fail to pay the plaintiff, or' to.
pay into court, within the time aliowed by this Act, the value of -
ihe land as assessed by the jury, when he shall have been notified
by the plaintiff, as is provided by the fifth section of this Act, the

piaintiff may apply to the court, if in session, and if the coyrt is

not in session, to the Clerk, to have Judgment entered in-his favor
on the verdiet and have execution, as is provided in ssction gix of
this Aet; in which case, defendant shall be deemed to have waived,
and shall forfeit all right to value as assedsed by the jury, of his

- improvements and growing crops.

Sgc. 9. . If the plaintiff shall fail to pay the defendant .or his
agent, or to the Clerk of the court, the amount of the vglne of

. defendant’s impFfovements ang Browing craps, as assessed by the-

- Jury, within the time allowed by this Act, and shal} fail to notify
the defendant that he will not pay for said improvements, and that
be will accept the value of the land as assessed by the verdiet of

" the jury, as it is provided b{ the fifth seotion of this Act, the court -

i in seesion, and the Cler in vacation, may, on application of
the defendant, enter judgment againat the plaintift for costs and .
have execution theréfor, and the plaintift shall be deemed to waive
all right to judgment on the verdiet of the jury, and shall be
estopped from maintaining any other action for the same land.

. !



Sue. 10, The previsious of this Ael shall extend to all ttiga-
tion foc Jands, or for the pessesskm of lanrks, claimed under or by
virtue of aoy Spanish or Mexican (rvant, or uny grant made by the
Governors of California, nnless the sald grants shall bave béen
surveyed, and the boundaries plainly and distinctly marked out
and kept so plainly and distineily warked, that said houndaries
could at any time when improvemonis were being made on said
lands, be easily seen and certaindy known, and unless said grant
and the plat, and the field notes of the survey of the same shail
have been vecorded in the office of the Recorder of the ecounty in
which the lands lie before such improvements shell have been made.

Suc, _11. Ne action of ejectinent o other actions to recover the
possession of lands, shall hercufter be sustained unless such aetion
shall have been eommeneed within two years after the cause of
action accrued; and the eause of action shall be esnstrued to com-
mence at the date of the issnance of a patenr as arainst all persons
settled upon.and occupying any part of the land patented, unless
such persons hold or claim to hold under the patentee’ or his
grantees; previded, however, {hat infants and married women shell
h@ve the same time allowed them io hegin their setion, after their
disability shall be vemoved, as is by this seation allowed.

BEC. 12! No person or persons shall claim the benefits of this
Aect for auny improvemeuts made en private lands after the eon-
ﬁrmatx_un_ of such lands by the Board of the United States Land
Commissiopers, or the United States Courts, where the oceupant,

or those under whom he claims, obtained possession of the land
after such confirmation, '

Sre. 13. 'The provisions of ihis A«t shall not apply to the lands
of the State lying below tide water mark ; nor shall any person who
has entered upon land of anether through actual force or frand,
or who has entered upon inelosed land claimed by another under
the Governments of Spain or Mexico, be entitled to the benefit of
the provisions of this Act. Ner shall the provisions of this Aect
apply to actions between Jandlord and tenant when there is & con-
tract of renting or lease.

As the eaption and the text show, ihis legislation was designed to
protect persons who seitled on open lands, the titles to which were un-
certain because of ‘their orizin, the lsck of appropriate marks and
failure to Tecord. It is well known that for some vears after admission
to the Union vast areas of California lands were the subject of litiga-
tion and extra-legal dispute. Eventuzlly, through the aetivities of tha
Board of the United States Land Commissioners, through decisions in
cases involving dispuied titley and through greater astivity in survey-
ing and marking boundaries, titles became more settled. But at the time
of this legislation the problem was an important aud practical one.
California was & frontier whoss lands were vatuable for farming, timber
and, most of all at the time, minerals. To encourage settlers was to
encourage development of these resources and henee of the State.
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This philosophy did not appeal (o the California Bepreme Gourt

To two of the three ] pireared that this was an offort to
deprive persons of their preperty wifnom eonpensation, contrary 1o
natursl right and the Califernis Counsiitniion, The case concerned land
in Speraments ovisinally grivted fo John Suiier by the Mexican gove
ernment and confiemed by the Poard of Imited States Land Commis.
glomers. The plain v wmterest af Swfter and the
defendani one who hnd ¢ s lands and fived there for over
five years before tne action of eieotment was brought, The conrt, in an
opinion by Chiefl Just the guestion ag one reguiring if
to decide the comstitutionality of Sesilers’ Aet 5o far as the same
regiires a pariy, recovering possession of linds in an aetion of eject-
ment, to pay the defendant the value of his Improvements,”’ ™ On this
point it said that “‘thiz question is hot free from ewbarrassment, not
on asegunt of any doubt cgve npen the subjest, trenting it as pursly
g legal guesticn, but beeanusze i has herslod cntered largely into the
wpoliiles of this Btaie, and b : o} soares of pf-i‘ua’re ani-
mosity, and puidic diseerd. 3

Embarrassed or not, the Supremie Covrt held that the Saettlers’ Act
deprived Billings of b znhensble right to aeguire possession and pro-
teet property under Article I Section 1 of the California Constitution
then in foree. Tt digt so by reading the det to apply equally o favor
of bad faith trespassers who seytire vosseasion bF viglenee and good
faith improvers (compare Section 12 of the ani) and irnoring-the fact
that the owner, if he did new wich to pav For the improvements, was
paid for his land {see Secticn 5 of the aet), Worst of all in the wsyas of
the eourt was the faot that the cwner was expected to pay for the im-
provements. How zould this be se, sinee thuy were part of the land and
benee belonged io the cwaer? The ressoning is classie apd deserves to
he guoted: . '

The aet does not disernningte bebwsen an innocent and a tor-
tiolza possession, Ftois not an attempt {o aveid a cirenity of action,
hy providing for an eqnitable adinstment of the whole subjeet in
gite suit; it sanplies sx well to the trespasser who has made unlawinl
and viclsni enivy wpon [E of another, as {0 him who has
uszd diligence to aseeriain hi
hag beers wavked by good faith and fair dealing. It appliss as well
to past &5 Folore vages. That which, before, was mine, is by this
act taken from me, siiker in whele or in part, far i I refuse to pay
for ihe improvements which were put upen my fend by a mere
trespasser, and which were mine by the law, before the passage of
the statute, ! lose nut only the Damprovernents, but the land itself,
and that which is mine today, may Be taken from me tomorrow,
by eny ir'i;z'ude-:r wha wishes to enter upon it. :

& *

il

¥

Such legisiation is repugnant to the plainest principles of mor-
ality and justice. and is violative of the spirit and letrer of ouf
Coastitution. [t divesis vested rights, atiempts o take the prop-
erty asguired by the honest industry of one man, and confer it
upon angiher, who shows ne meritorions elaim in himself.™

wThe tpree suxhicer were Fugh O Mercay, Peier i, Burnett and David 8. 'Terry.
solomon Heyoenfeldt had resbned in Janusry of 1u5%. Chi<f Justice Murray
Med tuter in the smug yeer, Vavid S, Terry bucame Chief Justice and Stepben
I, biele ecate an Agsaciats Jusijes 1t i8 interesling Lo spoeculats on e prob-
ahle dacrsion tn e sase hed it coipe (o tiae Supreme Court & few monibs later.

o Bilfings v. Hell 7 Cal o 5 abkios, (/85 ‘?{}, )

™ J. at 5. This g probaiy o refefends 05 ne Tact that open war Wia boing waged
betweep “aguaiiers’” lactuel setders) and large lsndhotders. See dlscussion in
ROBINZEN, laanp 2 CALFGERIA €h. 3 C154%). The Settlers’ Act was & vielory -

for the sguetiers. The Supremsa Court yuust have toune it difficult, it Dol impos-

sible, 10 aveid viewing the disptite before st ad ihe ceucial phase of this conticl

liipes v, Hail 7 Cal !} & [3BEGT}. The court did not, as the quotazion mighi
) FIEMne Lo the sase of Inbrovements mede befere the statule.

oy
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_ There follows a long dissertation on the power of Pegislatures to pass
lawe which, although technically coustitutional, violate natural right
and reason, justice and morality. The conclusion is, predictably, that
_such laws are invalid, at least in California, Justice Burnett, in his
- eoneurring opinion, agreed with everything Chief Justice Murray said
but added 2 elincher of his own: ) o

[T)he hardships of particular cases, thst will and must arise in
the progress of human affairs, under any and all systems of gov-

ernment and law, do in fact constitute the true and stern test of

the devotion of a free people to fundamentsl principles . . . .

[T]he permanent evils inflicted upon free institutions, by a viola-

tion of these fundamental principles, will ontweigh, immeasurably,
all the temporary benefits that might accrue to individuals,?”

Justice Terry dissented at length, making two significant points. The
first was in answer to the complaint that the statute was unconstitu-
tional because it was available to good and bad faith improvers alike,
rather than being properly limited to good faith trespassers. As to this
he saids*‘T do not pereeive how this fact can affeet the question of con-
stitutionality, At common liw, buildings erected upon land become a
part of the freehold, and vest in the owner of the soil as well when
erected by a person holding under color of title, as by & mere naked
trespasser. In ‘either case such a law would operate to divest vested
rights by taking the properiy of one eitizen and conferring it npon
anothey, '’ 78 ' o
. More interesting and convineing is his discussion of the purpese aof
the legislation: : . -

The sudden inerease ¢¥ population consequent upen the discov-
ery of gold in California, created a large demand for the neces.
saries of life; the small quantity of land in actual cultivation was
inadequate to supply this demand, and left us almost wholly de-

- pendent upon foreign countries.

It has been policy of the Legislature’from the commencement
of our State government, to encourage the settlement and eultiva-
tion of the unoceupied lands of the State by the enactment of laws
to protect the aetual settler in the possession and enjoyment of a
limited guantity of land. ' '

The wisdom of this policy has been demonstrated by the rapid

- development of our agricultursl resources, which now afford not
only an abundance of necessaries for home consumption but leave
& surplus for exportation, a resuli niever accomplished in any other

-eomotry within so short a periad. C

Upon the face of the inducements offered by the Legislature, and
the promise of being protected in the possession of their homes, a

- number of hardy and enterprising citizens settled upon lands
which, in most instances, had never been surveyed or oceupied, nor

' “in any manner segregated from the publiesdomain. Nor was there _

auy evidence within their reach to show that such lands were
claimed by any private citizen. Most of this land was, before their
settlement, of little value, paying revenune neither to the owner nor

-to the State; their present enhanced value is in a great measure
owing to the energy and labor of the occupant, the improvements
in many cases grestly exceeding the lands in value. There are no -
doubt instances of wrongful and tortious entries upon lands known
to be claimed by individuals, but in 2 majority of C45es, more
especially in those portions of the State that were not inhabited
before the discovery of gold mines, such entries have been mwade
under the bone fide belief that the land settled upon was a portion.
of the public domain. : .

(O Id st 1. B
n1d. at 25.

-



Under these cireamstances we may well doubt whether it would
be a greater violation of natoral justice to deprive hundreds of
eitizens and their families of the homes erceted by the lsbor of
years, without making any compensation for the improvements
which constitute a great part of the value of those homes, or to
permit them to retain pessession of them npon paying to the owner
of the soil the full value of all that is really his vwn. It appears
to be settled that the Legislature may enact laws by which private
preperty way be taken for private purposes in cases where the
general good would. be thereby promoted. The propriety, policy,
and expedieney of such aets, can be properly determined on by
the Legislature

Although the opinion. of ‘Justice Terry seems elearly the better one
today, it did not sway his colleagues on the court and the Settlers' Act
was I%st It bhas never been replaced in Califormia by anything similar,
perhaps in part because of the expeectation that its constitutionality
could suecessfully be attecked under the reasoning of Rithings v, Hall.
While it is true that the Belltngs decision was given under the old Con-
stitution of 1549 the corresponding seetion of the Censtitution of 1879
is taken direetly from it and uses the same words®® Thus proposed
legislation can be expected to survive in the courts only if the reasoning
of the majority in Balings v. Haoll is repudiated or the terms of the act
are distinguisbable. Both seem possible. Certainly any legislation
adopted today would have different objectives than that of 1856. Land'
titles are now not so unsettled, The number of settlers on open lands
is now very small. The uncertainties of most Spanish and Mexican
grants have long since beem resolved. Adequate surveys have been
made, and it is nsuvally 4 simple matter for any man to aseertain the
precise location and limits of his land. It seems unlikely thst the
Billings case poses any threat to properly designed modern leaislation. -

The California Civil Code of *1872 included, in Section 1013, the
following provision : ,

When & person affixes his property to the land of another, with-

out an agreement permitfing him to remove it, the thing affived

_belongs to the owner of the land, unless he chooses to require
the former to remove it. .

This provision was new to the statute law of the State but did not

vary from the position adopted earlier in the cases.$! It merely restated
the American common-law position® Tt has survived to the presént
day except as modified by legislation in 1953 which allows a good faith
improver to remove his annexations. This legislation iz discussed below.
Untit 1853, however, every case involving improvers started from a
position identical with the one in the statute guoted.’® The only pos-

sible relief available to the improver was by set-off or equitable estoppel.
™4, at 26-26.
W The same provislon constitutes Art. I, §1 of both Constitutionn. .
®Billings v. Hall, 7 Cel. 1 (13577 ;‘MeMinn v. Mayes, 4 Cad. 205 (1854); Rand v.
w3 Hggcumim' . é?lihmimp' te o t G-08 :
[*S on of the American lawghuprae at G-00, aﬁ:ﬁl .
= Its application hss not always h?en uniform. In CalP)R.R. v. Armeirengg 48 Cal,
86 (1573), the railroad went on the jand and improved 1t and uently
broyught an action to condemn t%?ncl:“% 'I‘hiﬁjgef‘endant ctlfimed thu.tmeﬂi]:l;
rovements became his property, -the Ta ad wan 8 iredpasser w
I1l?re>::'e instailed, and thmIJ thefr value should be included in the award, Held for
the railroad, on unclear grounds. The next vear a similar cese came before the
couri. The Unfited Stziss erected s Hghthouse on land belonging to the defend-
‘mnt shd subsequently brouwght a condemnstion action. Again the defendant
pought to have the value of the Improvements included in the award and this
tims was suwccessful, The majority of the court distinguished the Arouireng
cane, with Aificulty. The concurring judge found it impossibel to diatinguish
but thought the earlier case wrongly declded. United States v. Land In Mon-
terey Coandy, 47 Cal. Bib {1874). A few years later another railroad case cama
to the coutt in Albien River R.R. v, Hemser, 84 Cal 435, 24 Pac 2535 (13%0).
Held for the railrond, on the authority of the Armetrong case, and distlngilsh-
with difficulty, the lighthouse case.
or other interesting applications of the rule wee Callnon w. Callnom, 7 Cal
. App.Sd 676, 46 .24 988 (1935)y and cases thers clted (If huaband, uses com-
‘munity fands to lmprovs wife's fieparate Droperty the Imbrovamenta becoma her
separate property and he has mo claimy for them): Carpentler v. Mitchell, 29
Cal 330 (184E) (trespaaser improved land and subsequently sequired interest
B8 co-tenant. Rule thal & co-tenant cannot recover increased value of rents end
prg{let; from improvements made by co-tenant, in action agsinst him, not a&ppll-
cal . .
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The provisions for sei-off originaliv appesred as Section 257 of
the 1851 (livil Prastice Act, §t was re-enucted without substantial
change as Seetion 741 of #he Code of Civil Procedure of 1872 and is
still in foree, It provides:

When damsages arc claimed for withhoelding the property recov-
ered, upon whick permanent improvewents bave been made by a
defendant, or those nnder whom ke clabms, halding under eolor
of title adversely o the clain of the plaintif, in good faith, the
value of such improvements must be allowed as o set-off against
such damages. '

Thizg legislation bas consistently heen applied in a most resirietive
way. If the plaintifi does not seek demages o the aetion for possession,
the improver has no set-off for improvemente® 1T damagres are sough
the improver mmust plead bis right to set-off ™ und include all the ele-
ments ket out in the stainte®® Thus he muet allege and prove that he
took possession under eelor of {31e,% in good faith *8 and adversely to
the plaintif.® There are very fow reported esses in which the claim
to set-off hasz been succsssinl®® |

The Californiz doctrine of estoppel in improvement cases is also a
regiricted one. The leading rase is Biddle Roggs v. Merced (3009 It

was there held that in order for an estoppel to arise against the owner
the following must appear: . :

1. That the party making the represesiation by his declaerations ov
eondact was apprised of the true state of his own title,

2. That he made the representation with the express intention to
deceive or with such careless and culpable negligence as to amount
to eonstrictive frand, ' T :

8. That the other party was net only destitute of all knowledge of
the true state of the title, but of the means of acqniring such
knowledge,

That he relied directly on such representation, and will be injured
by allowing its truth to he disproved®? -

“ . Howsll 14 Cal, 465 {183%) ; Ford v. Holten, 5 Cal 21% (185§6); Trower
Yng.nt}{;n!sch. ;3 Cai. App. 168, 470 Pac. 74% (1928}): Woeod v, Henley, g% Cal
App. 441, %63 Pac 870 {1938); Klnard v. Kaeln, £2 Cal. App, 383, 134 Pac, 370
(1913}, Of covrse if damages are sought but pohe awarded the gat-0ff fails,
Talinferra v. Colagwe, 139 Cal App2d 903, 254 P34 774 (1966).
®Mors v, Shear, 25 Cal. 38 15643 ; Carpentler v. Gardiner, 38 Cal, 160 (1368 (altar-
wwﬁ'iftm wi}mmga}i Cual. 14 (1382) ’
"Mar?xe vv. Bartmus, 188 Cai, 37, 207 Psc, G50 (1322) (one who entered what hs
- thyought was oper land, with the inteutles of sequiring title under preemption
is, tacked coloy of ttle) ; Love v. 3bartzer, 31 Cal, 87 (1887) (same) ; Trower
v. Hanigch, 94 <al App. 16§, 270 Pac, 4% (1938) (land pontract vendes i
azesstion who defaulted ). - )
ng’c?d ?Hen]ay. A5 (el .;pp. 481, 2638 Fac. 874 {1528). In this case the court
. pug@ested (hat negligence tn delermining the facts aa o the titie might congti-
tute lack of good faith, : : -
® [annamn v. ?v[c%?ﬁck.le 3% mal 122, 23 Pse. 292 (188%) (land comtract vendes in
posepsssion not hnl{ih’ng sdverseivy  Hay v, Pope, 18 CTlal 694 (1EE1) Vttrpxnaasex:
who thought he was on public land not holding adversely to privaie ownerj;
Kilburn v, Rjtehifs, 2 Cal, 146 (EEE2) (one who cotered under bond from ¢WNern
fo deltver a deed when & land haw Deen Burvevad does not hold advernaly) ;
Trower v. Renisch, 34 Cal App.litis, 870 Pac. 748 (19%2%) {land contract vendee
" in possension ot holding adversely . . .
”Em?e v, I;aen, ?}ts Cal 3og, g-,l Pac. 790 (18907 ; Welch v, Sultvan, & Cal. 515 (18567).
914 Cal. 278 (1559}, copenl dismissed swt nem. Mining Co. v. Boggs, 70 118, 804

e riamail 1 Calt 67~ 34 F.




The case involved lund suquired by Jeim O, Fremont from a grantee of
the Mexican government, The grant was what was then called & ““float-
ing grant” ip that it eonveyed ten sguare leagues of an area of over
one hundred, the grantes baing piven the power 1o choose which precise
arez he wished to take, After California became's part of the Union this
grant was the subject of wmuch Gtigation, s o resnit of whieh the title
was confirmed in Fremont and mude specific by a government SUTVey.
As located by the sarvey Fremont's land ichided that on which the
defendant hai evected and mainiuined gold mining and refining equip-
ment costing over $R00.0M0. These sprovements had been built in reli-
ance on an eerbier survey wade by Fremont in which he purported to
choose land not including that developed by defendant. Fremont had
published the survey and hed teid defendam thai his land did not
come within & mile of defendsni s However, aftor the government sur-
vey Fremont’s Yessee hrought this action for poseession ®?

The ease was originally heard by a California Supreme Court { Chief
Justice Terry, and Justicos Burnet! ‘apd Field), which decided that
defendant was entitled to contimwe in possesgion and mine the gold.
Justiee Meld disrented. Subsequently Chief Justice Terry resigned,
Teld becsce Chist Justice and Baldwin and Cope beeame Associate
Justices. On rehoaring the coqrt, by Chief Justice Field and Justice
Cope, awarded poszession to Bogos, Justice Baldwin not sitting because
he had been of eounset to one of the parties. One of the defendbnt’s
strongest arguments on rehearing was that plaintiff was estopped by
eonduct and representations to elaim the land oceupied by®defendant.
A sympatbetie court couid easily have taken that viaw, but instead the
extremely rigorous test above gueted was gdopted: It has survived to
the present day.9 Censeguently very fewy improvers have heen snceess-
tul in pleading estoppel 3

The net effect is that the trespagsing improver was, until VEry re-
eently, limited 1o the defensive remedies of set-off and estoppel in an
sction brought by the owner, Both of these defenses were s0 narrowly
formulated and applied that they were, as a rractical matter, seldom
actually svailable 1o him, Professor Ferrier, in an article published in
1927.% drew attention 4o the Drobien: and proposed a mode! betterment
act similar to those in 2 number of other states. but no legislation re-

pcs

Bt da diffiouit to aveld the Imarassion thatl Framaops'g infarast in the land was
qulckened by the sucengnil zold mining coerations of defendant and that ke
wHed his induencs in having thar land included in the areg deacrihed by the
Fovermanent siirvey. fo. st ELTERETS D

W 8., Taliafermn v, Crriarag, 159 Cal,

. v Plymn, 89 Cal 375, 23 Erma )4y
64 Cak 57, 92 Pao. 110 {18835 ;
Yappen, % Cal 305 (1863,
MeGurrity v, Hyington,
(1358}, hoth of whicn Jap @ Be scision. '

¥ Codeffroy v, Catdweds, 2 Cal 259 15580, areceded the Boges case and thug estaped
Iz influsnce. OF these which Yollowed 1t eniy thres heid that an estobpe] exiated - -
Baillarge v Clark, 145 ¢al 85, 7% Pac By (18G4} Besrdaley v. Clem, 137
Tal.” 328 70 Pae. 143 {15623 Pacifie Imp, Co oy Curriger, § Crl TUnrep, &84,
48 Pae 215 (10025, The Carriger chpe g a8 ppart

ARp2d 343, 294 Pga 174 {1558} ; ase Leomard
CLERIT A Stockmas-v, Tdvoreite L. & !1 Ca.,
Shartzer, 31 Cal. 487 C1887) ; Miye v,
revymaan, 17 Cal. 403 {1261), See aiwo
S35 and Ferrie v, Coover, 10 Cal. 588

5

) 'L On the facts the doetrine of
Boggre wouls Prevent an astoppal ax T inion done moat oite the Hogos
Case oy any oth uth Tha B letey omse ig dlstinguishable In that the
Daintiff actual

B the impraving provess by selltng - materinls to

ur that purpose, o the Boillarge .
o i Muxime of Jurisprudencs' el out
T oas Baction 3519 provides that
“He wie oan and 4 Al whick: fn dove on hiy belnif, i decmed
o 1o ?tave_ bidden 11 TPhe fags: case 18 Enored by the court, There im -no chze In
which the couwrt apptics the Hoggs doctrfae endg finds an estoppel.
Tiwa othor eSL0PDel nages dessrve mentiorn, In Sacrarrento v, Clunde, 120 Cal
23, 52 Bgeol 44 (18887 e conrr refused o ¢S5 the plaintift pecanss extappat
fhoid he invelred ageinat o munio pailiy anky In “excepticnz] faseE"” this not
belnyg gn excentlona; cAge. In Humboldr County ¥, Van Duzer, 483 Opl, AP, 840,
i%2 Parc 14z CIE20), §{ wms refumoed pecazae the defendand e profited fromn
©odetng the land fn evcess of the bxnense of ‘mprevingd it and had not pald taxes
on It, If thege restrictione are added to those of tha Roggs cage I becunies aimeast
impossible to fna 2% estoppal in ap hmprovement BB,
= Ferrier, 4 Propoeed Califormio Htutute Compensating Inncrent Tmprovere of Realty,
1% Carir I, Row, [RS (iRET).

3
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sulted. However, in 1953 Section 113.5 was added to the Civil Code
providing :

{a) When any person, acting in good faith and erroneously
believing because of a mistake either of law or fact that he has a
right to do so, afftves improvements to the land of another, such
person, or his successor in interest, shall have the right to remove
such improvements upon payment, as their interests shall &ppear,
to the owner of the land, and any other person having any interest
therein who acquired such interest for value after the commence-
ment of the work of improvement and in reliance thereon, of all
their damages proximately resnlting from the affixing and removal
of such improvements. . '

(b} In any action brought to enforee such right the owner of
the land and encumbrancers of record shall be named as defend-
ants, a notice of pendency of action shall be recorded béfore trial,
and the owner of the land shall recover his costs of suit and a rea-
sonable attorney’s fee to be fixed by the court. o

(e) If it appears to the court that the total amount of damages
cannot readily be ascertained prior to the removal of the improve-
mengs, ¢r that it is otherwise i the interests of justice, the eourt

.1ay order an interlocutory judgment authorizing the removal of
the improvements upon condition precedent that the plaiutiff pay
into court the estimated total damages, as found by the court or as
stipulated. : ’

(d) If the court finds that the holder of any lien upon the
property acquired his lien in good feith and for value after the -
commencement of the work of improvement snd in reliance
thereon, or that as & result of ,the making or affixing of the improve-
ments there is any lien against the property under Artiele XX,
Section 10, of the Constitution of this State, judgment authorizing
removal, final or interloeutory, shall not be given unless the holder
of each such lien shall have congented to the removal of the im-
provements. Such consent shall be in writing and shall be filed with
the eourt. _

(e) The right created by this section is a right to remove im-
provements from land which may be exercised at the option of one
who, acting in good faith and erroneously helieving because of a
mistake either of law or fact that he has & right to do so, affizes
such improvements to the land of another. This section shall not be
construed to affect or qualify the law as it existed prior to the 1953
amendment of this seclion with repard to the eircumstances under’

- which & court of equity will refuse to compel removal of an en- .
eroachment.?? - ' o

t

The right of removal established by this section is obviously different
than the right to compensation provided in the typical betterment sets.
Minnesota is the .only otber state having a similar provision ¥ bui
Minnesota also has a betterment act.?® California thus is unique among
the states in its treatment of trespassing improvers.

T Cal. Stat), 1953, @ 1176, $2, p. 2674, Tha verslen sel out {n the text iz a8 omendsd
by Cal. Staty, 1955, §h. 73, p. E1t. The chonge was In the lanpuage of what is
now paragrapk (@) and does not alter the mesning of the ovipingl legislation in -
any significent way. Ogden stotes that “The snactment of this statnte tn 1953
wan sponsored by the Californix Land Tile Assoclatilon 83 & necessRry maazurs
to relfeve the hardship of the copamorn law rule . . .. 7" OGoEN, CALIFORNIA REAL
FPropererr Law 12 (1866). L JHE SAThe ARy Boction 1013 waa amended by g
b the last clause, which gavd Lhe OWher the optlan to requirs the improve-

ments ta be removed.
“AYNN. STaT, § 569.0% (1967).
- ®wid §§ BES.10 - BEO.18.
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The statutory right to remove improvements has not been disecussed
in any reported case,'® but certain of its features are obvious, It ap-
plies only to a good faith improver, but it does not require that he
enter under color of title. Thus, unlike the set-off provided in Code of
Civil Provedure Section 741, it is available to persons who improve the
wrong property because of a mistuke in its identity. There is no re-
guirement that the iraprover hold adversely, and the provision that hig
mistake can be either of law or fact can be taken to intend that he not
be held to the utmost diligence in determining the facts. Thus the relief
afforded should be available to a larger group than counld suceessfully
defend by estoppel or plead set-off,

The remedy is limited, however, by the requirement that the im.
prover pay the owner of the land and other persons whose interests
might be affected all damages “‘proximately resulting from the affixing
and removal of such improvements,’’ The requirements of serviee of
notice, lis pendens and paywment of eosts and attorneys’ fees tend to
make the remedy a cumbersome and expensive one and thus reduce it
value to the improver. A final, and perhaps erucial, objection is that the
improvement may be of a kind which eannot be removed at all or is
valueless when removed but is of value to the owner of the land. Ex.
amples come easily to mind . painging a barn, digging irrigation ditches
or drainage canals, clearing brush lend, building a concrete driveway or
patio. The “‘right of removal®’ in such eases is & useless right,

AB recently as the T'alioferro case an appeal was made to the court to

employ its general equity powers to provide relief*to a8 good faith im-
prover. Such a proposal Is not entirely witheut merit, although its
chanees of suecess in California in the absence of legislation are very
small. The attitode of courts and Legislature towards improvers has
been an unfriendly owe, as the 88 limited nature of the remedies just
discussed suggests. In addition, however, it was held in Trower v.
Rentsch 1 and reiterated in the Taliaferro case that the existence of
‘Code of Civil Procedure Séction 741 prevents gpplication to the im-
prover cases of the general equitable maxim that he whe seéka equity
must do equity. Were it not for this holding the courts might logically
have extended the prineiples developed in dealing with enecroschment
cases to the closely anslogous raprover disputes02

w1t 1a mentlonsd but not dlecussed in Taltaferro v, Colavso, 139 Cal. App.2é sos, |
w o Ol dep o8 50 Bac, 749 f1928) * ‘
$ 0 . 188, 270 Pac. 19267, _
'-Enm'aﬂ.ch%?ent capes are factually sindlar to and might ba expected to receive the
sarme trestntent xs the trespassing imﬁmuer- cages. However, the aiction brought
- Beuaily s ane to compel remcval of the encroaching strizcture, and no clafm s
mada that the defendant hag loat ownership of the bmprevement to the
under Civil Code Section 1013, The equitable nuture of the actlon, which i one
for & mandatory injunction, thus dominates the proceeding, the court using what
can bast ba zalled a “balance of hardship™ approach. When the snorozchment is
slight &nd causes no great inconvepience to the pleintiff and fts removal would
be difficult and expenabve, the Callfornia courts refuse to imsua the Injunctien
and leave the plaintiff to hls remedy 1 damages. Thia approach g gimilar to that
n by ResTatEaent, Toprs § 041, especially comment ¢ (1933),
The t};llow!r.g cases are reprepentative: MceKeen v, Allfance Land Ce., 200
Cal. 896, 253 Pac. 124 (19273 (Brick Luilding enc¢roached lesa than one. ineh.
Injunctlon refused, $10 damdges awarded) ; Fhillips v. 1aham, 111 Crl Appid
537, 244 P.2d 715 (1952) (Frame garage without Toundation movabis at_sllght
expensa, Injunctlon awarded); Morria v, George, 57 Cal App:2d 865, 135 P.24
"195 (1943) {Conecrete box encroaching 2 to 4 feet ordered remaved since sxponse
of dolng so allght) ; Fay Becuritfes Co. v. Mortgage G. Co., 37 Cal. App.2d 637,
106 P.2d 344 (1540 (Eméroachment of one to six feet. Injuncilon refussd
cause of Iaches); Ukhtomski v. Tloga Mutusl Water Co., 12 Cal, A{)p.ﬂd 726,
65 P.2d 1Z51 (1936) (Encroachment covered } acre of rural land. njunation
rafused hecsuse of great expense and inconvenlence of remoyal to - ded AL
and slight importance to plaintiff) ; Hlackfeld v. Thomas GlecyCorp, 123 Cal
App. 348, 17 P.24 185 (1932} (One to 33 inch overhang which Would eost $6,876 | ;
" . to remove. Injunction denled and g%au damages awarded) ; Romaew
© Amerige, 55 Cal. ADpp. 278, 203 Pac, (1821) (1% inch encroachment. Iniu
- tiom denled} ; Bee Annot., 28 ALR.24 679 {1952).
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SHOULD THE LAW BE REVISED?

There is no easy answer to this question: the maiter is ene of legis-
lative judgment. However, several factors which might be thought to

bear on the exsreise of that judgment are discussed hera,
The Fixture Fallocy

The entire problem arises from rete repetilion of an old Latin eatch-
word phrase that hus become, lke so many Latin phrages, a powerfnl
influenee on ovr law. The maxim is Quicquid plentatur solo, solo
credit.”” For several centaries it has been firmly embedded in the com-
mon law, and it is doubiful that any other slogan has been as trouble-
some as the dogma that what iz atlached 1o the land hecomes part of
it.1% The history of the luw of fiztures can accurately be deseribed as 4
long, tedious and painful series of efforts to overcome its effeet. Al
though the rule has been submerged by exceptions it survives today as
Section 1013 of the Civil Code, where it stands firmiy in the path of
proper consideration ¢f a number of legal problems it is inadequate to
solye 164 : '

The fixtures cases astually fail mio separate categories, each of
which involves entirely different eonsiderations. Without attempting a
full discusssion here it can be siated that the majority of the problems
are afwtwo kinds: the common ownership and the divided ownership
cages.t - '

The eommon swnership cases are those in which the owner of the
land also owns the chattel installed on the land. Typical questions are
whether the chatiel passes with a converance of the land or is subject
to a mortgage of it. Application of the annexaiion mexim is a erude
method of deciding these eases when the parties have failed to make
2¥press provision concerning the chattels,

The divided ownership cases, involving annexation by -tenants, Li-
censees, trespassers and vonditional vendors, are of an entirely different
nature. In them the problem becomes one of deciding whether the owner .
of a chattel by attaching it, or allowing it to be attached, to the land

of another, thereby loses his ownership. Use of the maxim in these cases .
leads to loss of owmership by the wmere faet of arjexation, rather than c& )
merely to supplying a presumed intention when the pariles have fal -

to express one, 28 in the common ownership cases. The unsuitability of
the snmexation test in divided swnership cases is amply demonstrated .
by the fact that, except as to bad faith trespassers, it is qualified by
statute and deeision in California. Tenwits, ' licensees,'¥ good faith
trespassers 1% and conditional vendors'™ are all allowed to remove
their annexations te the land of another-Thus the annexation test is
almost entirely exeepted away in the divided ownership cases.

Such cases are still dealt with, however, as exceptions to an otherwise
universal and valid rale. The preiise is that the maxim states a uni-
versal truth lying at the heart of the law of property and that any
alteration of it must be carefully limited and confined. Hense the
reasoning in the Billings esse, holding the California Settlors’ At~
uneonstitutional, and the restrieted interpretations given Code of Cjvil
Procedure Secton 741 and the defense of equitable estoppel, '

o8 discusaion of the origtn of the maxim and the difflcalty it has czused see
Furl;‘ﬂl:\s. The lilaat«immia af t.T;be Law af Fiztures: Eaglish Casges, 13 MY ULLGQ. REV.
580 (19243 ; Forowitz, The Low of figturds fn Californig--d Critical Analysis,
28 So. Cav. I Fmv. 21 (18562},
M Heation L0132 Is ps.-\.rtir:i'.ﬂarly apjartionable becauss 1 is stated In terms which
make it applicable actely to the divided ownership cases. These are fhe ones Inr
izh the maxim is most froublesnine. ) . . o
mSe‘:hs g.uz;:[cm; Lew o;" Paorsazy §§ 10.1-12.18 [Casner ed. _15:1%, and Niles, :I"Mi_
' Inteation Test i the Law of Firtuwres, 12 MY UL.G Rev. 66 (1934}, for genersl
" dlscusslons. Application of this analysls to the Callfornian jaw i set out in the
articie by Horowits, wg;z ‘n?r.-te 10%. . -

s Cay, Cav, Cope § - . ) ~

= Taylor v. Heydenrgich, 13 C{t’ App2d 084, 207 T.24 539 (19438),

8 Cax, Cxv. Coba § 1013.5, i )

’“CTI{L& rngzlt of thz candi.{mnal vendor to remove his fixturss 2 subject to the rights of
subgequent purchase:s or escumbranders of the land without notice of hls se
arate ownerahip. The lesding Californis cane i3 Oakland Bk. of Sav, v. California
P. B, Co., 183 Cal. 255, 18t Pac. 624 {19207



Higtory

Tt Ame hesn shown ezabm-x that ihe rales concerming improvers came
intn the commen bow from the Roran law through Azo, Bracton, Flela
and Briftgn. The rules stated by rh-—sf writars were based on the writ-
ings of their nrades : and noeb, so far az can be determined, on any
actual J:.,m’mh eniherily, Bach sncceeding version of the Roman law
was mare garbled than ¥ ' r. Fullowing Britton the problem
abost entirely & '”ppe"ﬁ'ed from the Baglish law, floslly emerging
again in the Vinited Staies in the aincternti century. In this country,
on suthority which iz af best extremely dubiovs, the ¥mpression was
i‘}"ﬂated that theve was a chaar, firm rule in the English common law

encived in the J_ﬂm‘%%. Az » matier of lsgal bistory this impression
wa, rmwarracted. The California law of today 1s based on this dubious
historieal development. To the extent thai it ie spuported by an assamp-
tiea of historieal grov nd deveiopment w the Epglish common law
ity Foumdation i3 bosubatay .

More recertly, during the early vesrs of statehood, the California
law acquired o cha ¢ of its owo. At that time land
titles were nusattle and muek nrcp erty way chs sub_,e{,h of dispute
between squakters, om tho eve hand, and elaimants under Spaunish and
Moxiean granis on the other. The haitle hetween these factions was
waged on politieal and legal fronts as well a# 3a actnal physical eon-
fliet. Qut of th ccmtm;t it i3 not wrr:“wmv that a vigid and somewhat
uneomprumising victory should have beew ae higved bv the winners at
the expense of ="hc vanguished, Binee the Jegal baltles were won by the
grantees the restftiog low sed 5is ternly against the sguatters.

Whether this result was right st the time is jrrelevant. The point is
that rules developed ther in erder fu deal with a peenlar problem of
socis! order are not nesensarily appropriate o the California of today.
The sguatier problam is now wetl in hand Titles are, on the whole,
settled, Boundazios ard clearly hl&f’ned cr at least e(mly ascertainable.
Publie lands san readily be distinguished from private lands. Land
records aTe more complote, accurate and aecessible. The services of title
eOMpRnie: 8¢ &Y ailabls {af » prises. The problems of the trespassing
tprover today is an crirely different one than that of L0 years ago.

;

Infermed Opinion ST

The great majority of ihe slates, as well as the civilized nations
whose modern eivil codes ure hased on the law of Rome, have taken a
much more Hberal atnb d the trespassing improver than Cakli-
formia. Coramentators on the California rules generally criticize them
for their rigidity and iliberaliny 1 No author 1ty has been found i
which, after w i diseussion. the stetus gue is thooght to be satis-
factory. To the sxtent ihat infermed opinion exists and has been ex-
prossed 1’&, weickt is against the L{ul‘ srnia law,

3

2

A desigion whether oF not to gm rious ”:nusfierd.twn to proposals
for yev - the Onlitermie lavw d mendq on one's judgment as to the
importance of these Factors, in The writer's Upmmn they make an im-

pressive case for revi tefon. What Follows is a disenssion of the form sueh
ravision roighy iake,

S OanEN, wp. cif sagrs note 37 Verrler, supra note 96 Horowits, swers note 102, .
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OBIECTIVES OF REVISION

Broadly stated the perpose of vevisiun shoald be 1o substitute for
the existing law & new methed of selution which s responsive to the
eriticlsms developed above. This purpose may be more specifically con.
sidered in the cortext of three hypotheiical cases,

Case 1. X, a elever imposier, posed ss the owner of the land
in guestion and forged a deed 1o T, who paid $15,000 in pood faith,
T cleared and drained the tand at a cost of $10,600 snd built a
house and dairy baru on it &l 2 eost of £50.,000. Both the houss
and the barn have sonerete slab foundations eobtaining the plumb-
ing, elecirical, heating and sewer svstems. Removal of either build-
ing will wreck i, The unimpreved land is worth $15,000; as im-
proved it is worth $65,000. X has abseonded. The owner now brings
an action 1o guiet titke and recover possession.

Oun these facts ¥ is out of ek under California law, Although he
took possessior under enlor of title in good faith and might be said to
hold adversely he has no right of set-off because the plaintiff does not
seek damages. His right of remaval is of little or no value, There is no
basis for an estoppel. T is $75,000 poorer. The owner has received a
windfal of 450,000 at 7’s expense and 7P is entirely without fault. The
cage is a hard one; it would nof seem entirely illogical to try to find
some sohttion which js less harsh to T while still holding the owner
harmless. :

{ne possible approach is to withhold possession: from the owner until
he pays T the cost of the improvements or the inereased value of the
land due to them, whickever is less (in this case $50,000). If the owner
did not wish to pay for the mprovements then T could he given the
option of purchasing the
eculd be set for payment, with unpaid amounts bearing & reasonable
rate of imterest. As an alternative ihe parties could be made tensnis in
cemmon, the interest of the owner being $15.000 and that of T £50,000,
or an equitabic lien eould be placed on the land in favor of one or the
other. In &ny case the owner should alse he given judgment for the
reasonable rental of the Jand in its unimproved state ap te the time of
the action. In this way the ewner wounld lose pothing and T would lose
$25,000, rather than §75,000. The soivtion is not perfect, but it attempts
to protect the property interest of the owner and, at the same- time,
give some measure of relief to the innocent trespasser. Under California
daw no sueh solution. is now possible,

If the facts are slightly altered the case becomes more diffieult. The-

owner way not wish to sel! and may ha*

e N0 interest in opersting a
dairy farm. He might prefer 1o leatve the and in its natural state or to
use it for seme other purpose for whichk the improvements are valueless,

The case now becomes s classie one of relative hardship, in which no
solution is ideal hut some solntion is necessary.!! The owner’s interest
-1s in using and disposing of his property as he wishes, subjeet only to
certain well-esiablished limitations, On the other hand ix the idea that
the law should not he the instrument by whick undeserved enrichment
comes fo one person at the expense of another who 18 entirely witheun
fault.'** Shall the cwner’s desire to use hig land as he wishes be allowed
to prevail, so that Py investment of $75,000 is entirely lost, or must it
give way to some extent to the equities of 7't The encroschment cases,
which are treated accordin

ogy.** It should be equally possible to give the court
cases power to frame a decree which,
tice as the case will permit.

) in the improver
under the faeis, doss as muech: jizg-

» -1 Fas dlacussicn ©F relative hardahip in BesTavnmenT, Tomrs 4 41 {1939)

m Ber diacussion In RESTATEMENT, RESTITUON, Introdugeory Note and 85 1, 2 (1987).

2 Phese are hriefy dlscusied supra note M43 and socompanfing text.

m
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land for its unimproved value. Fair terms:

2 to eqnitable principles, are & good anal-
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There are 2 number of facts which eanid radse additicnal questions.
What of the ineoane rescived by I' from hix use of the property ¥ Should
it be considered where it has been spbstantial and has, to some extent,
amortized his investument in improvements ! ¥'* How shall good- faith be
defined ? If the problem: arises becanse of 7' pegligence or stupidity
should the court be less considerats of him?®* What of the owner’s
own responsibility ; are there facts which indieate that he allowed the
sitnation to developt Suppose be steod by while T improved ; it seems
clear that the Bogge case should be overraled to the extent that it wonld
prevent the ecurt considering such deliberate inaction as a factor in
framing the deeree® Who hias paid taxes and assessmenta, and what
effect should this have? 717 What if the improvements are easily remov-
able and will retain their value if removed ¥ Or suppose some are of this
kind and others not s0% ¥ What damage was caused by the trespasg§ 9
Suppose the improvements were erected on pablie rather than private
land ? 12¢ Who shall pay costs? Shall attorney’s fees be awarded to one
of the parties as part of the remedy ™ [Joes a third person own or
have an interest in the chattels installed ? 192

s In Humbold: Connty v, Van Tuzer, 45 Cal, App. €44, 132 Pac. 182 (1520), the fact
that defendanta profitk from ihe land exceeded his expense fr: lmproving i,
poupled with the fact thet, sipee it was public tand, he pald no taxes on it,
wata given af reasons for refusing to omd an esicppel against the owner. While
guch Tacte A6 tend o Bhow that the Poss suffered Ly the plalntlf! is iesa than it
gtherwise might be, two guestions are raised by ihis readoning: 1) CTouid the -
court's point not be morte precissly muads by charging tie tprover 4 reagsonable
rentgl for the period of possession and requirihg Rim to pay for any topa xﬂ
valite of the premises due to his acts? (2} The plaintff stiil receives a windfa
at the expense 6f 2 good faith improver. Shouid the law reguire thisg Fesuli?

B Phe dlutinetion belween good and pad faith trespassers, particuierly when compli-
cated by such canc%rj:ts &a kgulry, notlee, negiigence, recklesspess and malice, 18
bath artificial and dificslt to apply. Any atteropt to draw & clear ilne ls Lound
to fall. There are an infnite number of possible cases batween the satremes of
malicious bad faith anpd utterly hlameless pood faith. Dividing them juto twe

- groups s arbltrary, particularly when the nanes rraditlonaliy attecked to these
proups {'geod faith” and “bad faith”) have such ohvioua ethival overtones. But
i1 it is mesumed that this Hne mugt be draws, does § tollow that all thore within
elther group must bo freated in expouy the aame way? IY bad faith trespaarers

* ATe to be left entireiy withoul 2 remedy need it follow thit all good feith tras-

passers be treated wijle?

ne Ome diffleutty with the present Califorpla law 2 that il naually fgngres the facts
on one side of the prohlerms. The twaer's acis and the extent of retief necded to
protect his intereste are proper conswerations in the cabe, but they are peldom -
given pdequete attention. Insiead the law Iooks to 1the acwe of the Improver and
bamos its remedy solefy on then, Relaxation of the rigid attitude toward extoppel
ig one Obvious step toward Improving the lzw, but only It the reault ia to alow
the owaer's acls or his inmetion (0 be considered as one of a pumber of faciors
which propurly affect the formm of velie! given. It should not follow thal hecsuse
{he owher hps been somewhat at favlt he iy endirely without a remedy. This, ke
the good faith-bad fakth dichotomy, fe much tog crude.

1 The amount of taxes amd other charges pald mlght most effestively be consldarad
in determining the rent to ke charged the improver for the period of hiz pocupa-
&oln,_fiflt!m owner has paid lhem the rentsl should be large encugh to Bilow for’

n Tact.

M ¢ the improvements cun be famoved wlithout delig permanent injury to the land
and withont cheir cwn desiruction it weould asem propor to -allow, or aven
regudre, their removal, depending on ihe wner’s wishes, But to require the
remeval of improvemenls which waould e fderiroyed by removal ia unsatiafae-
tary as a remedy und vesuits in econuimic wWasts, The appropristeness of removal
depends on the facis of the case. o

s (Inless the Lrespass i+ o some extent the fault of the owner it would seem clear
that the damages showld be found and credfted to bims a8 one element in the
ultimate relief granied,

Ty other jurlsdictions there appears to have been zo tendency (o treal {respassing
dmprovers more kinoly when the land was publicly owned. Bee h AMERICAN Law

PropERTr & 190 ACTasner ed. 19533, ¥n (alifornia the cases speak as if
puhie 55 EMSHTS 0T 1 land has the oppusite effect of diminiahing 1¥e eguities
of the improvér, Sacramento v. Clunfe, 180 Cal. 28, 52 Pae, 44 (189?‘1 ; Hombolat

County v. Van Dager, 4§ Cal App. 643, 143 Pse 192 (1520). If a major congid-,
eration te protectlon of the right of '‘privite property™ it would seem that pube
e ownershfp s a proper életingulshing facter_and that §t should operate 1n
tavor of, rather than ageinst, ihe lmorover.

i wlll be recuiled that the improver pi¥s costz gnd atforney’s foes i he wishes
to mssert Mis right of removal under Civil Code Section 18135 in peneral it
would keer thab if the awner te not gt faull, either beonuse of his acte or hin
fallore (o act, such evsis should be paid by the Linproyer.

My other jurisdictizn: the coinmmon luw ruls that antexationz bLelong 1o the ownet
of the iand does not apply where the srticle annexed helonged to & third person,
was atteched without his consemt and could ba removed without frreparably -
fnjury to the owner's property. See § AmERIcAn Law OF Paorenrr 5 109, at 38
{Casner ed, 195%). There are ng Californis cases in point. The typlecal case of
annexaiion of o chalzel in which 4 third perscn brs an taterest and knows It is
to be attached i3 the comdlcional sale of & fxture, See #d. § 1917 Callfornia has

- taken a position on these casex similar te thst In other etates. Sea note 109

supra. 1n elther type of cage Jr s Of COUrSG necesaury to protect the interests
if parsons who talke Dntsrests in the land in good falth, raiying oo the presance
o2 the Improvements w6 parl of if. . e
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The number and varicty of these qaestioins make it obvions that an
adeguate statute maost be extremely enmpex and detailed if it ie to
anticipate and preseribe reasonable solubious for ail conceivable varia-
tions of the problem. :

Case 2. T purchased Iot 26 in a newly subdivided tract. He
built 2 home on lot 27, sclely becsuse he mistock it for lot 286,
Both lots were vacant at the times, The mistake only became appar.
ent when a proposed purchaser of ot 27 puinted oot to the rub-
divider that it was oceupied by 7. 3, the subdivider, now brings
ejectment sgainst T, T has spent $10,000 for the iot and $20,000
in building a home on it. The impreved value of the land is $35,000.

As the law stands T is not entitied to any relief and is eonsequently
out of pocket $20,000. § will acquire the house free of charge. It is
another hard case. But not quite as hard as the bad deed case, Here
the problem arose because of T's mistake, T+ i the sort of mistake that
eould easily bave been prevented. He eonld have taken the precaution
of determining precisely which lot was bis, ordinarily a simple enough
matter, particularly on dnbdivided land. There is less reason for the
wrong lot cases than there was 4 eentury ago. In most areas of (lali-
foruia a landowner can quickly and cheaply learu the exaet location
and boundaries of his land. His failure to do 86 borders on negli-
gence.® On the other band, § is still reeeiving a windfall of $25,000;
in the absence of any substantial equity in S there is no reason to
reward him so handsomely for 7’s mistake. The best solution in the
case given might be to require 8 to sell lot 27 1o T at its unimproved
value. This eould make both 7 and 8 wiole.

Other wrong lot cages can be imagined in which there are obvions
equities in the person on whose land T has mistakenly built. If this
occurred it wouid be necessary to consider SoTae compromise solution,
and the fault of T might bebome an important factor limiting the ex.
tent of his relief. There are many possible variations, all of whish might
become relevant in the proper case, As in the bad deed cages, it seems
desirable to give the conrt the power to frame a decrec which fits the
precise facts before it and atterepts to do substantial justice to the
parties. It seems doubtful that any statute eould be drafted that would

satisfactorily anticipate and specifically dispose of all the problems that
mirhi arise.

Case 3. T goes on land which he knows, or should know but
for his recklessness, belongs to someone else, He spends $10,000 in
lmproverments, as a result of which the value of the land is in-
ereased by $10,000. 9 now brings ejectment. ‘

T eould be classified as a bad fajth trespasser under the law of any -
Jurisdietion and would he entitled to 1o relief ‘under ‘California law,
Here the enrichment of the owner is offset by two considerations: the
lack of any excuse for 7s conduet and the danger to the institution of
Private property of ullowing deliberate trespassers to aequire some
claim against the owner of the land by offieiously improving it.’** Con-
sequently it is not entiroly itlogieal to withhold ali relief from 7 in such
a ¢ase, -

. on similar factz. the court di@ not discuss this i'éctot: and
n'Inaéﬁggiﬁuwgglnﬁafhao‘%reapasmsr wusg entirely without fault. Compare Msaye w.
Yappan, 23 Cal: 306 (1563%) (where party has meank o! determining hoggodar'r
line he ia gulity of nmegbgence Ir not ascertaining it= location s » Ferris v. ver,
10 Cal 58% (iB58) (no estoppel where trespasser hab means of ascerisining
. title In recorder’s office, ] e abl
Ik Jra ut it, "Should & barn painter who ik out of work be able
Oihaxi:kgogeﬁ?i’;g b; i'?gcdm_a' aroynd painiing bharng without the aﬁsent_ of their
ownera?’ - .




However, there i authority in California 15 the effect that a deliber-
até trespasser is lizble for punitive, as well as actal, damages 126 Tf
this is 80 it can be argued that any gemeral tendency on the part of
individusls to acquire claims against the land of otifers by deliberately
improving it ean be discouraged by awarding both actual and exemp-

“lary damages for the trespass. If they are alss required to pay a rea-
sonable rental for the period of their occupation of the land, and if the
extent of their equity is limited to the cost of the improvements or the
inerease in value of the Jand, whichever is less, then they should be
amply diseouraged. T, in the case piven, would recover something less
than his investinent and might, if the court chose, find himself limited

" to & right to buy the land for its preseat wnimproved value and still
be required 1o pay rents and actual and exeruplary damages. Forfeiture
does not seem necessary in grder to protect private property from sueh
trespasses.

The other opposing consideration is that the probieny has been ereated
by T’s deliberate, inexeusable act. Consequently he has few, if any
equities. If there are faets which indicate that & foreed sale of the
improvements tc the owner, or of the land to the mnprover, would
interfere with some substantial interest of the gwner the balanee would
necessarily be against the improver. However it stiil might be desirable
to allow the improvements to be reinoved, if they are removable, and .
limit the owner to recovering rents and damages for the lrespass or to
allow the value of the improvements {or their eost) 0 be set off against
rents and, possibly, damages. The point is that the wilfulness, malice
or recklessness of the trespasser can he of varyitig degrees, and the
extent of inconvenienee o the vwner ean

; likewise differ from ease to
case. It seems desirable to leave some latitnde to the eourt in dealing
with the precise faets of the case befors If, rather than to establish

some” blanket rule applicable 1o all deliberate or reckless trespassers
in 8]l kinds of cases.

Esch of the above cases bas asswued that the only parties in-
terested in the dispute are the owner of the land and the trespassing
improver. The matter becomes somewhal more complex if other
parties are involved. For example, the jand may he subject to 8 mort-
gage at the time the improver comes on it. If so it would be neces-
sary to allow the mortgages to appear in order to pretect his security
interest in the land. There might bhe no danger to his interest, because
the remedies suggested would usually leave the ewner of the land and
those claiming under him in at least as good a position as they were
before the trespass. However, if the remedy were to fnclude a sale of
the land to the trespasser, as it well might, the mortgagee should be
given an opportunity to participate in the procecds of the sale, Other
situations are eoneeivable in wirich it would be equally desirable to
allow him to appear. As a general rule provision should be made for

&

notice to the mortgagee in any such action.

v 3284; Morgan v. French, 76 Cal. App.2d 785, 161 P.2a 800 (1945)
“C?;Lﬂgg.fomx!tbfigdza. 87 g:C‘.al. ADp.2d f9, 153 .24 E04 (1944}, Althougk iv l:;.ﬂ
tetn held that allegation and proofldcfalactua.lbda;)nogg%léstg s(;fﬂngittt}:::t t:ctua?

1 damages it woh waya ba H
gmagnmeoi::mum as a result of the trespees. See Conament, Nomimi DRW“
afrex a3 o Basie for Awerding Punitive Damages it California, 3 Sraw. L. .
B41 (1461},



If & mortgage is taken or the land is purchased by g e
after the improvements have been made a somewhat different prablem’
arises. The danger is that the improvements will have been relied bm-
by the encumbrancer or purchaser without notice of the claim-of the
improver. Ordinarily this would not be a serious problem, since the
possessipn of the trespasser would be sufficient to require the pros-
peetive purchaser or encumbrancer to inguire concerning bis in-
terest.’® Consequently the case usually differs from the prior
mortgagee problem only when the improver or one elaimifig under him
is pot in possession. In those cases it would be mecessary to protect \
the person who has taken an interest in the land in reliance on im-
provements which appear to be part of it and whe has paid value for
them as a result of his reliance. This could easily mean thet the im-
prover would be left entirely without a remedy, not because he tres-
passed, but because he was responsible for creating a situation which
misted a good faith purchaser of an interest in the land, 1%

FORM OF REVISION

On the whole the approach of the betterment acts in other states is
in the direction indieated in this discussion. Legislation which adopted
& similar approach would thus not be a hold new experiment on Cali-
fornia’s part but merely a belated recognition of factors which have
been accepted in other jurisdictions. _

Appropriate revision involves two steps: abolition of certain unde-
sirable aspects of the existing law and substitution of a new method of
dealing with the cases. The first step can be accomplished in part by
statutory amendment and repeal Specifically, Code of Civil Procedure
Section 741 should be repealed. It affects only.the improver cases and
its continued existence is incompatible with the objectives of revision.
In additior, two decisions have held that the octherwise zpplicable.
principles of equity are inzpplicable to improver cases because this ™
section exists.’®® Its repeal would thus remove the premise of these deci-
sions. Section 1013.5 of the Civil Code, which provides for a right of )
removal in some situstions, should also be repealed. While such removal
might be appropriate in certain cases it seems better to include it as
only one possible form of relief under the proposed new legislation
then to permit it to existindependently in the esode. Civil Code Seo-

‘tion 1013 should then be amended to delete the reference to the right of
removal under Section 1013.5. As amended it should reac as follows:’

When a person affixes his property to the land of another, with-
out an agreement permitting him to remove it, the thing affixed,
excepi as otherwise provided in this chapter, belongs to the owner -
of the land. _ ,

The extremely narrow restriction of the doctrine of es :
prover cases originated in Biddle Boggs v. Merced (MU0, and per-
Detuated in later cases'*® should also he changed. ThiS can be accom-

plished by the use of appropriate language in the new statute. ’

The second stage of revision, pubstitution of & new method of dispos. -
ing of the improver cases, is a matter of greater complexity. It has
aiready been indicated that the view taken of these cases iz that they
, require exercise of equitable powers developed to deal with ““unjust
enrichment.”” They &re, in other words, restitution problems. The sug-
gestion ig that they be treated according to the principles applicable to
other cases in which one person mistzkenly confers a benefit on another.

i Compare the analogous treatment of purchasers or encumbrancers of lapd tm=
provad by teu;ants in possesslon. § Amimicayw Law or PropsrTy § 15,11, at 46

© {Cusner ed. 1962}, )

W The principles are the sama a8 those governing the improvements of licensees,
tenants :nd conditional vendors. See b AMARICAN Law OF Prorexry $§ 1210 -
19.12 {Casnar ed. 1952).

1= Hee nots 101 and text supro.

M 9pe notes 91-95 and text sypro.
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The Restatement of Restitutior considers this type of problem in Sec-
tions 40-42. Section 42 deale specifically with {he improver cases and
takes the traditionsl American view that the improver is limited to a
set-off against damages iinless the owner is at fault or anless the owner
seeks equitable relief. However, Comment o to that section ptates: .

The rule stated is consistent with the common law prineiple that a
person who intermeddles with the property of another assomes
the risk as to his right 1o do so, and it is consistent with the rules
with Tegard to trespasy and conversion. I# ds, severtheless, wnob:
wholly consistent with the principles of restitution for musteke,
and in’spite of the occasional hardship to the recipient, jts harsh-
ness to the one rendering the serviess has been substantially
relieved, in most cases, either by statute or by equity. (Emphasis
added.)

This philosophy is comsistent throughont Sections 40-42. Benefits ren-
‘dered other than mouney paid are noi dezlt with in the same way as
other restitution cases beecause, historically, they have not been. It s

" aleo suggested that

frequently it wonid be unfair to the person benefited by serviees to
require payment since, although benefited, he reascpably may be
-unwilling to pay_the price; he does not have the opportunity of
return, which usnally exists in the case of things received, nor the
definite znd certain pecuniary advantage which ensues where
money has been paid 0

The diffieulty of requiring the recipient to pay for the improvements
can, of course, be met in other ways. The most obvious is to give him the
option of selling the land to the improver at its nnimproved valee, al-
though the result songht might be obtained in appropriate cases by
making the parties tenants in common or by Imposing an equitable Hen
on the land in favor of the improver. If he wishes to pay for the im-
provements (at a value which will usually be quite favorable to him)
the court can establish reasonable terms for deferred payment, If the
improvements are easily severable without their own destruetion the
““opportunity of return’'” is available as ann aspuct of relief. The basiz
for valuation of the improvements whick remain will be the cost of
Iabor and materials or the inerease in value of the land to them, which.
ever is less. This would necessarily insmre no lass than that ““definite
an{}dg:’tzrt&in pecuniary advantage which acerues where money has been
paid. -

Perbaps the most effecifye observation on the fears expressed in the
Restatement is ihat the betterment aein in most states inelude provi-
sions of the kind here advoested .’ Tndeed, it is possible to read such
aets as attempts to achieve through legislation rules similar to those
applying in the absence of legislation to other unjust enrichment cases.
Such legislative reform has been mnecessary in order to correct the
peculiar historical development outlined above. No substaniial rea-
sons of policy have been advanced for comtinuing the existing law,

™ RESTATEMENT, HeSTITUTION §40, comment a (1937},
™ See notes 63-70 and text supro. .
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Consequently one possible approach to the problem of revision is a
very brief general statute placing the improver cases in the equity
jurisdiction of the eourts, to be decided according to traditional resti-
totion doctrine and procedure. It wonld not attempt to state in any
detail the cases to be so treated or the remedies to be decreed, This
would be left to the judge. He would simply be directed to frame 8
deeree which, on the facts of the case, most nearly achieved the ends
traditionally sought by eourts of equity in restitution cases.

. One argument for such s statute is that it is brief and general, The
hazards of legislative drafting are suck that the longer and more de-
tailed the law the greater the possibility of nsing language which will
produce unintended results. The ddds are against the dreftsman in
the longer statote with the more detailed provisions, They are with

. him in the short, generally phrased draft. :

A similar but more substantial argument is that this problem is so
complex and the possible variations so numerous that if is not possible
to anticipate all the cases. A detaileff statute will contain provisions go

* precise as to make adjustment for unforeseen cases very diffieuit with-

. out additional legislation. The general directive type of statute assymes
that such adjustments are part of the normal process of decision and
that the court will make them. Thus the possibility of appropriate relief

_ in the individual case is greater. This is, after all, the method of the
common lavw,

Finally it can be argued that the improver cases do not require the
same kind of certainty and predictability in the law as do other preb-
lems. The improvet is not expected to bave relied on the law in acting.
He has, at least in the good faith cases, made a mistake which the -
betterment act conld not have prevented. Sneh cases are different from -
those in which the law is intended to provide persons with the means
of determining the legal effect of proposed action. For example, it
makes sense to know whether an instrument when issued is or is not
negotiable, The issuing pariy performs a deliberate act and can be
expected to do so on the basis of the rules. In such situdtions it is
frequently more important that the rule be definite and precise than
that it be just. But in the improver cases this is not true,

Unfortunately, in California there is not mueh acenmulated learning
on the subjeet of unjust enrichment.}® A statute of the type sag-
gested would be an “‘empty’’ statute; it wonld not earry with the
reference any great body of law. Thus peither eonnsel nor the court
would be given much guidance by such- legislation until it had been
supplied with content by the trial and error of litigation. Perhaps this
might be thought to place too much econfidence in the judicial process.
The good lawyer and the good judge both conld be expected to read
and apply such a statute reasonably well, but the argument has been
made that they are in the minoriiy. If so it might be batter to give
up the opportunity for creative use of the legal process in favor of
detsiled legislative direetions which the poor lawyer or judge could not
easily misunderstand or misuse,

M The development of restitution docirine in California law has been Iimited in
lgope anﬂxtant_ compared to the development in some other statea, Although
Californie casss can be found which appear to support slmost any restitution
doctrine they A6 not, taken ap a whole, provide a sturdy base on which to bulld.
It is the rare problem that has been explored in depth by the Califormia courts.
Hea generally STATEMENT, REBTITUTION, CaLlr, ANNWor (1%40). One erample
of zuch an exception ls the groop of caiwes providing reMef from forfeiture for
the vendee’'s breach of an' eXecutory contract to purchase land. See Ward v,
Union Bond & 'Trust™Co, 243 F.24 £78 (9th CSr. 1%57) ; Union Bend & Trust Co.
¥. Blue Creek Redwood Lo., 178 F Supp. T09 (N1, Cal. 1966) ; Freedman v, The
‘Reetor, 37 Cal?d 16, 280 P.2d 623 (1851): Bafla v. Johpson, 35 Cal?d 35, 218
P.2d 1h (196D} ; Barkls v. Scott, 34 Cal.ld 115, 208 P.2d 567 [1349): Glock v

Howard & Wilson Colony {.o.. 123 Cal 1, 53 Pac. 713 (1598} ;

Comment, 2 Stax.
J. Rev. 235 (1945); Notej, 40 Cavwe. L. Ryv, 593 (1S62) ;25 Bo. Car. L.
38T (1958). -
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At the opposite extreme is the statute which attempts fo spell out

- in detail what it hopes to accomplish. Its weaknesses are the brief gen-
_eral statute’s strengths, and viee versa. The attempt te anticipate all
variations of all cases is bound to fail. The detail this involves magnifies
the problem of the unforeseen case. The hazards of drafting are greatly
increased. The opportunity for individual justice is greatly reduced.
The end result is loss of the opportunity for adjustment to the demands
of the individual case. The advantage is that the hazards of the judieial
process are greatly reduced. The judge is left with the mechanical
job of supervising the finding of facts and is given little or no disere-
tion to deeide what the consequences of these faets should be. Persons
who think that judges should be little more than referces and that the
law ghould be ‘‘made’’ only by legislatures should be attracted by such
a statnte1%3 ‘ :

- “ 'Phe type of revision most strongly recommended for consideration
by the Law Revision Commission is a third possibility which lies be-
tween these extremes. Such a siatpte would provide a framework for
decision, thus giving the lawyer and judge an indication of the ends

. sought and the relief to be granted. At the same time it wonld leave
the court some latitude in framing a decree whick would meet the

. requirements of the case hefore it. In this way the advantages of both

* extréMes could be retained while minimizing their disadvantagesd.

1t {8 worth noting that the jurtspridential problems Inherent in a chaolce hatwesn

ive and the spelled-out approoches to statute law have not
?ﬁagﬂﬂgghggwﬁ;neincldenwl imcussion. As the text indicates, the quesiuon
necepgarily Involves consideration of fundamental nottons about the lT{unct ﬂt;::lu
of courts and legistature, but thoughtful anaiysis of the matter is ha Azm fAind.
¥ or recent typical comments Boe Nutting, Researeh for Lepi;smﬁan in Arus AND
MEracos oF Lmsal RESRARCH 35, 38-40 (Univ, of Mleh, 1355) end the commens .
tary on Nutting’s remarks by Jones, 3. at 44-47,
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