#36(1) 6/9/65
Memorandum 65-39

Subject: Study No. 36{L) - Condemnation Law and Procedure (The Right
to Immediate Possession)

Attached are two copies of a Tentative Recommendation relating to the
right to immediate possession. The proposed constitutional amendment set
cut in the Tentative Recommendation is the same as the one recommended

by the Commission in 1961. In 1961, the Senate Judiciary Committee did not

-approve the proposed constitutional amendment, but we are hopeful the

situation has changed in view of the enactment in 1961 of procedures thait
permit the withdrawal of all or any portion of the deposit in immediate
possesgicn  cases.

£lso attached is a copy of the 1961 Recommendation relating to
taking possession and passage of title in eminent demain proceedings., See
pages B-28--B-38 for the portion of the study pertinent to the proposed
constitutiongl amendment. We are plamning to revise this portion of the
atudy apd to bring it up to date. We suggest that the revised study
ultimately be published with the tentative recommendation.

Please mark any revisions you believe should be made on cne copy of
the attached tentative recommendation. If the tentative recommendation is
approved by the Commission, we plan to distribute it as socon as the current
legislative segsion is concluded.

Respectfully submitted,

Jdohn H. DeMoully
Executive Secretary
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TENTATIVE RECOMMENDATION OF THE CALIPORNIA LAW REVISION COMMISSION
relating to
CONDEMNATION LAW AND PROCELURE

No. 5. The Right to Immediate Possession

BACKGRCUND

Section 14 of Article I of the California Constitution grants to certain
specified public agencles the right to take possession of property sought to
be condemned immediately upon commencement of eminent domain proceedings, or
at any time thereafter, if the condemnation is for right-of-way or reservoir
purposes. The Constitution forbids the taking of possession prior to judg-
ment when the eminent dcmain proceeding is instituted by a different agency |
or for o different purpose.

The vonstitutional provisions cuthorizing immediate passession require that
the condennirg ageney deposit a sum of money, in an amount determined by
the court, sufficient to secure to the owner payment of the compeneation he
1s entitied to receive for the taking "as soon as the same can be ascertained
according to law." The Constitution does not require, however, that the
deposit or any other sum of money be paid to the owner when the posseesion

of his property is taken or at any other time prior to the judgment.

The statutes implementing the constitutional provision provide that,
prior to the taking of posseseion, the condemmer muet deposit in court such
amount &s the court determines to be the "probable just compensation" which
will be made for the taking of the property and any damage incident thereto.
At any time after the deposit i1s made, the condemnee may cbtain a court

order permitting him to withdraw the amount deposited.
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" cerned, the right to take immediate possession permits it to follow an orderly i

RECCMMENDATICN
The Commission has concluded that the provisions of Section 14 of
Article I of the Constitution that grant the right to take irmediste possession
should be revised. These provisions severely limit the egencies by and the
purposes for which possession prior to Judgment may be taken and do not provide
adequate gusrantees to the property owner whose property is so taken.
The taking of immediate possession of property often benefits both the

*public condemner and the private condemmee. So far as the condemner is con-

and systematic program of property acquisition and project cometruction. Many
public improvements are financed by bond issues, and an undue delay in the
acquisition of one essential parcel may delay construction to a sufficient
extent that the improvement camnot be constructed at all with the funds realized
by & particular bond issue or, at least, must be drastically curtailed in

scope. To avoid such a delay, the condemner may be forced to pay the owner

of one parcel far more than the property is worth and far more than the owners

of the surrounding property received. The right of the condemner to take the

property is rarely disputed. In virtually all condemmation actions the only
question for judicial decision is the value of the property. But because
possession cannot be obtained prior to judgment except in those few ipstances
specified in the Constitution, many vitally needed public improvements are
t;.elayed or prevented even though there is no real issue as to the public's
iright to take the property.

And 1f the condemnee's right to payment prior to the taking of possession
is adequately guaranteed, the taking of immediste possession frequently benefits

him as well as the condemmer. Upon commencement of condemnsztion proceedings,

a 1o 1owner is deprived of many of the valuable incidents of ocwnership. He
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cannot receive any compensation for improvements to the property made after
that time. He is precluded, as a practical matter, from selling or renting
the property, for few persons wish to purchase a law suit. He is deprived

of any increase in the value of his property cccurring thereafter, for the
condemnation award is based on the value of the property at the commencement
of the proceeding. Yet, no compensation is given for these inconvenlences.
Moreover, because his property is being taken, he must seek out and purchase
new property to replace it and prepare to move. At the same time he must
incur the expenses attendant upon litigating the condemnation action. While
these expenses mist be incurred whether Immedinte possession is taken or not,
the landowner receives no.campensation until the conclusion of the litigation
unless immediate possession is taken. If he has no availablie funds to meet
these expenses, the landowner may be forced to gettle for an inadequete
amrant in order +to relieve the immediate econcmic hardship caused by the
condemnation action. Where immediate possesaion is taken, however, the
existing statutory law assures that the condemnee will have available to

him ap ampunt fixed by the court as the probable compensation that will be
paid in the eminent domain proceeding. This enables the condemnee to go to
trial on the issue of value, if he wishes, and still receive sufficient funds
to obtain other property while awsiting trial. Condemnees without substantial
assets other than the condemned property have founﬁ this to be of great
assistance 1in meeting the probleme that arise when property is condemmed. If
the condemree does not need the money immediately, he may decline to withdraw
it from the court, in which case the use of his property by the condemner is
compensated for by interest on the final condemnation award ccmputed at the

rate of seven percent from the date immediste possession was taken.

- 3w




Despite the fact that expansion of the right to take immediate possession
would provide substantial benefits to both condemmers and condemmees, it is
difficult to achleve under the existing California constitutionsl scheme. A
constitutional amendment must be submitted to the voters each time any expan-
eion of the right to immediate possession is necessary. In the past, such
congtitutional amendments have been relected, possibly because the voters
did not fully appreciate the complex factors involved and possibly because
previcus prcposais to expand the right to immediate possession did not include -
any provision for the payment of compensation to the landowner at the time |
his property was taken.
If there is to be any substantial improvement in this area of the law,
the Constitution should be revised to give the Legislature the power to
determine which agencies should have the right to immediate possession and
the public purposes for which the right may be exercised. At the same time,
the Constitution shculd be revised to guarantee the property owaer that he
will actually receive compensation at the time his property is taken. These
revisions will make it unnecessary to amend the Constitution every time it

is found that the existing immediate possession procedures are faulty and will

permit California to follow the trend established in other states, the majority

of which are far more liberal than Californis ard allow the exercise of the

right to immediate possession for many purposes.




: icmfdfnklythe Commission recommends Ehat -Sectian 1;1 of Arti 3
o ¥ Y o H : cle E
r e? the Comstitution of the State of calfiml amendedas . Qo
. L. The Constitution should guaranteefihe owner the right to b . - |
pengated prompily whenever immediaz{lll)o&session of rﬁ%s' prop;tﬁ

2. The Legislature should be given th e
agengios-shonld have the right tftake iﬁmﬁ?ﬁ W which immediate
pracedure t0.be followed in such cases, subject to the constitmtional | PoSsession may

right of the owner to be promptly compensated. T Lh‘-hiﬂ-l—-—-—.

-'8. The phrase ‘‘irrespective of any benefits from any improvement .
proposed by such corporation” should be stricken from the Constitu- '
tiop. This phrase is applicable only to private corporations® and pre-

. ¢lodes smch entities, in condemmations for rights of way or reservoirs,

" from setting off the benefits which would resnlt to the condemnee’s re-
meining land against the eondemnee’s elaim for damages to such land.®
The phrase ig diseriminatory in that it is not applicable to wnineor-
porated condemners* reay he unconstitutional under the equal
protection clause of the JFederal Fonstitution.* The phrase is nncertain
in meaning, for some eourts bavé held that it merely states & rule that
is applicable to all eondemners that ““genecral ’+benefits may not be set
oft? while others have indicated that it refers to .'‘special’’ benefits =
which ail other condemmners gre permitied to set off.? : :

T

. *Moran v. Fows, W58 GaL $40, 51 Fac, 958 ,(188); Peopie v. MoReynolds, 31 Cal

: =m% e Ry, Haven, o5 B ass, 29 Pac. 575 (1802) ; Pacifid“Coast

o o R TG T I B 11, Q8T e
V. , . S

. Baveridgs v. Lewls, 137 Cal. 819, & Ay H i

i M o rafarred to Igm '

4 Sse diaséniing opindon of MeFarland,

P R ok, ol B gt Sbuel e s i -
: ::poncmm%omionor Beatty, C. 1., in Moran v. Rose, swpra note 4, at 562, 31 *
«Borsine oo, 43 Caltd 13, 28, 371 P34 LE

. Loerwrim, o ote §; of. People v. Thompson,
567, 511::’;{)1354), n.n?a?:ople v. ﬁmey:‘:om.s, 31 c.i'lpp.za 219, 223, 87 P.2d T34,

v. Merosd Irr. Dist, 213 Cal 554, 571, 3 P.28 740, 766 (1531} Peopla'v.
swpra note 8. -
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It is important to note that the adoption of the praposed
constitutional amendment would meke no extension in the right +o
immediate possession for no change is made in the existing statutes
which 1limit the right to immediate possession to those agencies and
purpoges now specified in the Constitution. The constitutional smendment
would merely permit the Legislature to determine when an extension or
contraction of the purposes for which the right to immediate possegaion
may be exercised is warranted and when this power should be extended to

or taken away from particular agencies.
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RECOMSNEED CONSTITUTIONAL AMENDMENT
The Comeissien's recommendation would be effectuated by

the adoption of the following constitutional smendment:
¢ A resolution to propose fo the people of the Siate of Califernia an
. amendment to the Constitution of the Rfate by amending Section 14
 of Article I thereof, relating to eminent domain. :

. Resolued by the Senate, the Assembly concurring, Thai the Legis-
| Isture of the State of Californig at its 1961 Regular. Session commene-
i g on the seeond day of January, 1961, two-thirds of the members
i ﬂig!mdtﬂ each of the two houses of the Legislature voting therefor,
lgiu_hﬁ_l‘ﬁb,}'_ propuses to the people of the State of Californis that the Con-
i stifution of the State be amended by amending Section 14 of Article
! 1 thereof, to read: >

-8gc, 14 Private property shall not be taken or damaged for pablic |
| use withowt just compenssation having first been made to, or paid into
© court for, the owner. ; and ne pight of way or lands 36 bo wsod for
mm&ﬂ-h&pﬁmw&emeﬁmw

or nimilar pable eorporation i fakt eemrpensstion therelor bo fivst
méeiﬂmeyeameﬁaéﬂeémé.gajékﬁemiaf&emi&
respeetive of sny bonefita from aby improvement propeced by sueh
eoFporation; whiek Suck just compensation shall be aseertained by a
Jury, anless a jury be waived, as in other civil eases in a court of record,
ag shall be preseribed by law. The Legisiature may by stoiute authorize
the plaintiff in a proceéding in eminent domain to take tmmediate pos-
session of and Hitle to the properiy sought to be condemned, whether
the fee thereof or o lesser estate, interest or casement be sought, and
may by stetute prescribe the menner in which, the lime at whick, the
purposes for which, and the persons or entities by which, immediate
possession of property sought o be condemned may be taken. Any such
statule shall require that the plaintiff sholl first deposit such amount
of money as the court determines fo be the probable jusi compensa-
tion to be mads for the taking and any damage incident thereto amd
that the money deposited shall be paid prompily te the person entitled
thereto in accordance with such procedure end npon such secursiy as
the Legislature may prescribe. < provided; thet in any preccoding in
eminent demain brought by the State: o» a connty. o» ¢ munieipal eor-
eondcrvation distriel; or similar publie eavporation; the aforesaid State
or municipality or county oF publie cotpowation or distriet aforesaid
may talte immedinte poscession ard use of any right of way or lands is
be ased for vesorvoir purposcs; reanired for a publie use whethen the foe
theroof or am cosement thevefor be eought upon first ecommeneing
cininent domein proccedings according to law in & court of competent
deposited a5 the esusb in which saeh procecdings ave pending may
dizeet; and in such amounts as the eourt may determine to be veasenably |
edequate to seenre to the owner of the property sought fo be tolen im-
tion that there is Bo noceasity for tnking the preperty; as soon as the
samne oah be asccrtained secording o lnw: The eourt moy; npon motion
of any party to seid cminent domain procecdings. afier sueh notios to
the other parties oa the court may presvibe; alter the amount of sneh
seaarity so pogiived in suek proccedings
The taking of private property for a railroad run by steam or elec-

irie power for logging or lumbering purposes shall be deemed a taking
for a public use, and any persor, firm, company or corporation taking

*  private property nnder the Jaw of emineni domain for such purposes

- shall theréeupon and thereby become a common earrier,
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