#36 7/22/65
Memorandum 65-49

Subject: Study No. 36(L) - Condemnation Law and Procedure (Machinery,
. Equipment, and Fixtures) .

Because of the limitations on the award of moving expenses (even if
ﬁo#ing were allowed in all eminent domain proceedings), it is important
ts ‘consider how machinery, equipment, and fixtures should be treated in an
eminent domain proceeding.

| Attached is a research study on "Machinery, Equipment, and Fixtures."

Existing California law, As the attached research study indiecates, Code

of Civil Procedure Section 1248(1) requires that the condemnor pay for all
immrovements that are a part of the realty. The courts have adopted a
liberal definition of fixtures in order to require payment for machinery,
equipment, and fixtures when property is condemned.

In addition, Code of Civil Procedure Section 1248b provides:

1248b. Equipment designed for manufacturing or industrial
purposes and installed for use in a fixed location shall be deemed
a part of the realty for the purposes of condemnation, regardless

of the method of installation.

For further discussion, see the attached research study and also

da;ifornia Condemmation Practice 5L-56.

| The research study points out that more often than not, the condemnee-
qwger of manufacturing, industrial, or commercial property finds that

eguipment located thereon is of greatly limited utility and value, if not
.al%ogether useless, in a new site. He points out that Section 1248b should

bg ‘extended to include "commerciasl” as well as manufacturing and industrial
pgrposes. He further suggests that the condemnee should hewe an electinn 4o
treat the designated equipment either as realty (enabling him to be paid its
value) or as personalty (enabling him to be reimbursed to a degree for removal
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cﬁgts under the existing or proposed moving expense statute).

The Pennsylvania provisions. The Pennsylvania statute provides a

scheme that is generally consistent with the consultant's recommendationsy

Section 603. Fair Market Value.--Fair markel value shail
be the price which would be agreed to by a willing and informed
seller and buyer, taking into consideration, but not limited to,
the following factors:

* * * * *

{3) The machinery, equipment and fixtures forming part of
the real estate taken.

* * ¥* * *

Section 607. Removal of Machinery, Equipment or Fixtures.--In
the event the condemmor does not require for its use machinery,
equipment or fixtures forming part of the real eatate, it shall so
notify the condemnee. The condemnee may within thirty days of
such notice elect to remove said machinery, equipment or fixtures,
unless the time be extended by the condemnor. If the condemnee so
elects, the damages shall be reduced by the fair market value
thereof severed from the real estate.

Section 608. Removal Expenses.--The person having legal
possession of machinery, equipment of fixtures on the condemned
property, not forming part of the realty, including a tenant not -
entitled to any proceeds of the condemmation, if under the lease
the tenant has the right to remove said machinery, equipment or
fixtures, shall be entitled, as damages, to the reasonable expenses
of the removal, transportation and reinstallation of such machinery,
equipment or fixtures. Reasonable expenses under the provisions of
this section shall not exceed twenty-five thousand dollars
($25,000) and in no event shall such expenses exceed the market
value of the machinery, equipment and fixtures.

Section 610, Moving Expenses.--The person having legal
posseasion shall be entitled to, as dsmages, the reasonable moving
expenses for personal property other than machinery, equipment or
fixtures, not to exceed five hundred dollars ($500), when personal
property is moved from a place of residence and not to exceed
twenty-five thousand dollars {$25,000) when personal property is
moved from a place of business. Receipts therefor shall be prima
facie evidence of reasonable moving expenses. A tenant shall be
entitled to recover these moving expenses even though he is not
entitled to any of the proceeds of the condemnstion. In no event
shall such expenses exceed the market value of such personal
property.
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The Wisccnsin provisicns. The Wisconsin scheme for dealing with this

problem is scmewhat different:

32.09. 1In all matters involving the determination of just
compensation in eminent domain proceedings, the following rules
shall be followed:

* * * * *

(5) 1In the case of a total taking the condemnor shall ray
the fair market value of the property taken and shall be liable for
the items in s. 32.19 if shown to exist,

(6) In the case of a partial taking, the compensation to be
paid by the condemnor shall be determined by deducting from the
fair market value of the whole property immediately before the
date of evaluation, the fair market value of the remainder immediately
after the date of evaluation, assuming the completion of the public
improvement and giving effect, without allowance of offset for
generel benefits, and without restriction because of enumeration
but without duplication, to the follow1ng items of loss or damage to
the property where shown to exist:’

(a) Loss of land including improvements and fixtures actually taken,
#* * #* #* *

(e) Damages resulting from actual severance of land including
damages resulting from severance of improvements or fixtures and
proximity damage to improvements remaining on condemneels land.

* * * * *

(7) In addition to the amount of compensation paid pursuant
to sub. (6), the cwner shall be paid for the items provided for in
5. 32.19, if shown to exist, and in the manner described in s. 32.20.

* * * * ¥*

32,19, The following items shall be compensable in eminent
domain proceedings where shown to exist:

(1) REALIGHMENT OF PERSONAL PROPERTY. The cost of realigning
persconal property on the same site in partial takings or where
realigmment is required by reason of eliminmstion or restriction of
existing used rights of access.

(2) REMOVAL OF PERSONAL PROFERTY TO ANOTHER SITE, The cost
of removal from the property taken to another site of personal property
of land owners, or tenants under an existing unexpired written lease,
the full term of which is at least 3 years, Such costs shall not
exceed $150 for removals from each family residential wnit or $2,000
from each farm or nonresidential site,

* * * ¥* *
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Staff recommendations. The staff believes that the Pennsylvania

§¢heme is far superior to the Wisconsin scheme. Under the Wisconsin schepe,
evén though the condsmnee apparently is to be awarded the loss of value
reaultlng from the required severance of improvements or fixtures and moving
expenses for removal of personal property, he is not necessarily made

whole (because of limitations on moving expenses) and, moreover, he may find
tﬁét he has on his hands machinery, equipment, or fixtures that he can nof
she.

) The best scheme is one that would require the condemmer to take and
pay for such machinery, equipment, and fixtures unless the owner elects to
remove them because he can use them in a new location. 'The result of £his
gcheme is that the condemner rather than the condemmee has the burden of-
;éllirg such machinery, equipment, and fixtures.

i:% Accordingly, the staff suggests that the substance of the following -
p%ﬁvisions (based on Code of Civil Procedure Sections 1248(1) and 1248b and
dgzthe Pennsylvania provisions) be included in the comprehensive statuteti
g The property sought to be condemmed includes all improvements

of such property that are a part of the realty, including machinery,
equipment, and fixtures forming a part of the realty. Machinery or
equipment designed for manufacturlng, industrial, or commercial
purposes and installed for use in a fixed locatlon shall be deemed a
part of the realty for the purposes of condemnation, regardless of

the method of installation,

If the condemner does not require for its use machinery, equlpmant,
or fixtures forming part of the realty, it shall so notify the
condemnee. The condemnee may within 30 days of such notice elect
to remove all or a portion of such machinery, equipment, or fixtures,
unless the time be extended by the condemnsr, If the condemnee so ’
elects, the damages shall be reduced by the fair market value severed
frcm the realty of the machinery, equipment, and fixtures to be
removed,

An additional provision to provide moving expenses for machinery,

equipment, and fixtures that are to be removed under the provision set out
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ahove may be needed. The policy guestion is: Should there be an additiohal
allowance for the moving of such machinery, equipment, and fixtures or should
the general limitations on moving expenses apply to all property to be moved
(1nclud1ng the property here discussed)?

Maryland provision--effect of tenant's right to remove fixture. Con-

sideratlon should be given to adding the following provision {taken from the
Maryland statute) to the provisions set out abovet

For the purpose of determining the extent of the taking and
the valuation of the tenant's interest in a proceeding for condemna-
tion, no improvement or installation which would otherwise be desmed.
part of the realty shall be deemed personal property so as to be
excluded from the taking solely because of the private right of a
tenant, as against the owner of any other interest in the property
sought t2 be condemned, to remove such improvement or installation,
unless the tenant exercises his right to remove the same prior to
the date when his answer is due, or elects in his answer to
exercise such right.

Reguirement that entire business parcel be taken. Somewhat related to

the problem of machinery, equipment, and fixtures is the problem that results

when only a portion of a tract devoted to manufacturing, industrial, or

commercial use is taken. What if the owner does not wish to retain the part
not taken because he cannot use it for the purpose he formerly used it and
haa no other use which he wishes to meke of the remainder? Should the
qohdemner or the condemnee be put to the burden of disposing of the remainder?
Qﬁis problem was dealt with in 1965 Assembly Bill No. 3012 which contained
the following provision:
In any case in which condemnation of a portion of a parcel

of land on which a business iz being operated would render the

remainder unusable by the condemnee for the business purpose for

which he has been using such land, the entire parcel must be

condemned, and the condemnee must be compensated for the taking
of the entire parcel,




The staff believes that this is a desirable provision. However, it
sh@ﬁld be made to apply only upon request of the condemnee. The result of

enactment of this provision would be to shift to the condemner the burden

of disposing of the remainder not needed for the purpose of the public

improvement and not usable by the condemnes. Problems of severance damage

are avoided by the proposed provision. Note the importance of determining

what constitutes the "parcel”; that question is considered in connection with

Méﬁorandum 65-45.

The condemner already has a somewhat analogous authority under existing

gtgtutory provisions:

Code of Civil Procedure Section 1266 {provides that if the taking
of a part would require the condemner to pay an amount "egual to
the fair and reasonasble value of the whole,” upon adoption of a
resolution providing for the taking of the whole, the taking shall
be deemed necessary for the public use)

Streets and Highways Code Section 104.1 (authorizes the Department

of Public Works to take an entire parcel for highway purposes if the
unneeded portion would be left in such condition as to be of little

value to the owner or give rise to claims involving severance or
other damage) See also Streets and Highways Code Sections 10k.2
and 10%.3.

Water Code Section 8590.1 (gives Reclamation Board the same power)

Streets and Highways Code Sections 30405, 30410 (similar provision

Tor acquisition of property to be used for purposes of the California

Toll Bridge Authority Act)

These and similar California statutes appear to be constitutional. See Pegple

v. Garden Grove Farms, 231 A.C.A. 713 (1965).

Respectfully submitted,

John H., DeMoully
Executive Secretary
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MACHINERY, EQUIPMENT, AND FIXTURES¥*

*This study was made for the California Law Revision Commission by the

law firm of Hill, Farrer & Burrill, Los Angeles, This study is an extract

from pages (-25-=C=27 and C=35--0-36 of Recommendotion and Study Relating

to The Reimbursement of Moving Expenses When Property is Acquired for Public

Use, 3 CAL. LAW REVISION COMM'N, REP,, FEC. & STUDIES at C-1 (1961). o

part of this study may be published without prior written consent of the

Commission.

The Commission assumes no responsibility for any statement made in this

study and no statement in this study is to be attributed to the Commission.

The Commissicon'’s action will be reflected in its own reccmmendation which

will be separate and distinct from this study. The Commission should not be

considered as having made a recommendation on a particular subject until the

final recommendation of the Commission on that subject has been submitted to

the Legislature.

Copies of this study are furnished to interested persons solely for the

purpose of giving the Commission the benefit of the views of such persons

and the study should not be used for any other purpose at this time.




A STUDY

relating to
MACHINERY, BQUIPMENT, AND FIXTURES

Note: This study iz an extract from pages (-25--C-27 and C-35--C-36
Recommendation and Study Relating to The Reimbursement of

opexty is Acquired for Public Use, 3 CAL, LAW REVISION
REC, & STUDIES at O-1 (19617, i

Moving of Fixtures Severed From Realty

In light of the pattern and policy denying moving costs in condemna-
tion eases, the courts often adopt a method to circumvent ‘this restric-
tion by declaring that the properties to be moved (e.g., machinery, ap-
pliances and the like) constitute perranent fixinres and, therefore, are
compensable.®® Most courts have adopted & liberal definition of **fix-
tures’’ to remedy the denial of moving costs.®® Only a minority of the
courts refuse to reimburse owners for * fixtures’ that ean be removed.®*

Presently, under Califoreia law, property affixed to the realty must
be taken and paid for by the condemnor. Code of Civil Procedure Sec-
tion 1248 provides that the court, jury or referee musi ascertain and
BERERR

1, The value of the property sought to be condemned, and ali
improvements thereon pertaining io the really. . . . [Emphasis
added.} .

and Civil Code Section 660 provides:

A thing i3 deerned to be affixed to land when it iz attached to it E
by roots, as in the case of trees, vines, or shrubs; or imbedded in
it, 88 in the case of walls; or permanently resting upon it, as in
the case of buildings; or permanently attached to what iz thus
permanent, as by means of cement, plaster, nails, bolts, or screws;
except that for the purposes of sale, emblements, industrial grow-
ing crops and thinge attached to or forming part of the land, which
are agreed to be severed before sale or under the contract of sale,
shall be treated as goods and be governed by the provisions of the
title of this code regulating the sales of goods.

Perbaps the leading California cese on this question is Céfy of Los
Angeles v. Klinker.®® In that case the main building of the Los Angeles
Times was especially designed and constructed to aceommodate the
permanent installatior of the large presses and related machinery nee-
essary to the publieation of & daily newspaper. The California Supreme
Court held that the large newspaper presses, a large antoplate machine, ‘
composing equipment (eonsisting of 40 linotype machines ecomplete :
with electrical condnits and water and drainage systems), proof-
presses, saw trimmers, imposing tables, steel cabinets and cases, en-
graving equipment and other items were, within the meaning of See-
tion 1248, improvemenis pertaining to the realty. The eourt considered
not only the doetrine of *‘fixtores,”” which depends upon the method
of annexation to the reslty, the intention of the person making the
annexation and the purpose for which the property is used, but also
the dectrine of *‘eonstruetive annexation.’’ In this eonnection the court i
shid : '

Here we have not only the manner of annexation of the fixtures
and the purpose for whick the premises were used, but we have the
actz and conduct of the owner in installing these fixtures and, when
® Commeant, Eminent Domain Faoluations in ax dpe of Redevelopment: Inoldeniol
Zossen, §7 YaLs 1.3, 61, 78 (1957).
® 365 Note, 33 TRXAS L. EAV, 402 (1946). And see I ré John C. Lodge Highway,
340 dich. 264, 65 N.W.2d 820 (1864), -

o . Futrovaky ¥. Usnited States, 5§ T.34 £16 (D.C. Clr. 1933).
- T N B s Sy e ¢ )
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viewed a3 a whole, we are unable to escape the conclusion that so
mueh of the fixtures as are denoted in the record by the term
‘‘processing equipment’’ are, actually or constructively, an im-
provément of the real property.®®

Although the Kiinker case involved only the properiy of an owner,
the Supreme Court of California in Paople v. Klopstock ™ subsequently
heid that trade fixtures, regarded as personalty between the tenant and
the landowner, may, as between the tenant and the condemning body,
he regarded as part of the realty for the purpose of compensation.™

There is a similarity of reasoning between tazation and condemnation
cases.™ In Southern Cal. Tel. Co. v. State Board,™ a taxation case, the
California Supreme Court held that even such items as the telephone
operators’ head sets, breast sets and stools, althongh not physically at-
tached to the realiy, were under the doctrine of eonstructive annexation
a part of the realty for the purposes of taxation. The court eited and
relied upon City of Los Angeles v, Klinker,

There is a considerable body of persnasive anthority in Californis to
the effect that trade fixtures, machinery and equipment are a part of
the realty for purposes of condemnation. However, it is also true that
each case turns on its specific facts, and consequently no uniform rule
can be laid down. For example, in Peopls v. Churck,™ a California case,
the eourt held@ that gasoline pumps and an auto Iubrication hoist were
ot real property. The court, although recogmiring the doetrine of con-
structive annexation as set forth in the Klinker ease, reasoned that here
the controlling consideration was whether the property eould have been
removed withomt damage to the frechold or substantially impairing its
value. This appears to be similar to the rationsale of the court in People
ex rel. Dept. of P.W. v. Auman,™ discussed on page C-13 supra.

During the 1957 Session of the Legislature, Section 1248b of the
Code of Civil Procedure was enacted, It provides:

Equipment designed for manufacturing or industrial purposes -

and installed for use in a fixed loeation shall be deemed & part of

the realty for the purposes of eondemnation, regardless of the

method of ingtailation.

This section, although affording some relief from the uncertainfies’

of case law, is not a complete answer. In the first place it is limited
to equipment designed for manufacturing or industrial purposes. It
does not cover commercial establishents such as restavrants, bars,
mofels or ordinary residential type property. In addition it is, by its
terms, limited to equipment installed for use in a “*fixed location’’ and
thus does not consider the doetrine of construetive anmexation.

The question of what constitutes a fixture or improvement pertaining
to the realty iz relevant to the question of whether the costs of remov-
ing and relocating personal property should be allowed in condemna-

®rd at 209-10, 26 2.2d at 831,

™ ¥4 Cal3d 837, 151 F.2d 641 (19443,

T And see Oty of Log Angales v, ang‘hea. 202 Cal, 731, 252 Pac. 737 (1527).

™ Trabue Plttman Corp. v. County af Loa Angeles, 30 Cal.2d 3865, 176 P.53 513 (1948).
13 Oab2d 137, 83 P.2d £33 ;ms).

%319 Cal 188, 25 P.8a 826 (1928),

w57 Cal App.3a Eu?f. 1082, 136 P.2a 133 (1948).

™ 100 Cal. App.2d 382 233 P.2d $6¢ (1960).
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tion cases. Under the existing California law the condemnor must take
end pay for all improvements pertaining to the realty.”” Becanse an
owner or tenant is not entitled to any moving expenses, it is generally
to his advantage to contend that sll fixtures, trade fixtures, machinery
and equipment are real property. Even though he may be able to use
the fixtures or equipment in another location, if he eannot recover
for the expense of moving and relocating them he suffers a peeuniary
Joss by the condemnation that can be avoided only by *‘selling’’ them to
the condemnor. On the other hand, it is generally true that the con-
demning body has no need for the fixtures or equipment. However, if
the coanrt rules that the fixtures are a part of the realty, the com-
demning body must pay for them and salvage whatever it can by
selling them to the highest bidder’

Code of Civil Procedure Section 1248b

An additional question to be considered is whether, in view of the
possibility of the ensetment of a moving costs statute, Section 1248b
of the Code of Civil Procedure, either as it presently exists or as it
might be revised, would be superfluons,

¥rom a practical point of view, it wonld be more just 1o retain See-
tion 1248b and amend it to provide that a eondemnee may elect to treat
fixtures either as personalty or realty. Thus the condemnee conld elect
to remove fixtures, irade fixtures, machinery and equipment and re-
cover his actual cost of moving when fixtures or equipment uwpon the
land condemned would continue to have valus in & new location, If the
owner were permitied to realize this value, it would be unnecessary for
the condemnor to pay for the fixtures in the eondemnation action. In
those instances where the cost of moving iy less than the fair market
value of the fixtures, the condemnor would gain. In no event wonld the
payment bé more thar the amount that wonld otherwisa have heen paid
i the condemnation action, sinee recovery would be limited o the
value of the eqnipment appraised as part of the realty.

While it may well be argued that the existence of Section 1248b as
revised, particularly in Light of 2 moving cost gtatate, would at times
ensble a condemnee to force the eondemmor to purchese his business
equipment at the market price and thus place himself in a pogition to
purchase brand new equipment largely at public expense, the usnal
situation that justifies the revision wonld be otherwise. More often than
not, the condemnec-owner of either manufacturing or industrial Pprop-
erty finds that equipment located thereon is of greaily limited wtility
and value, if not altogether nseless, in & new site.

An sadditional reason for grauting & condemuee the eléstion to treat
the designated equipment sither as realty (enabling him to be paid its
value) or as personaity (enabling him to be reimbursed to & degree for
removal costa under the proposed moving statute), is the Limitation in
the proposed moving eosts statute. The moving costs statute, whether it
contains a 25 per cent limitation or, in the alternative, whether it con-
taing 8 monetary limitation wpon the amount the condemnes may re-
cover, will on & number of oecasions fail to provide full compensation
to the condemnee for hig moving expenses. Consequently, if & condem-
nee is confronted with the faet that the compensation nander the moving
cogts statute will pay only a small part of the actnal cost of removing
his equipment, he mighi prefer to have his equipment designated as &
fixture belonging to the realty. By making the latter election, he wonld

be more fuily compensated for the loss he ineurs. Thes, unless a moving -

costs statute affords the condemnee his entire costs of removal, he should
be granted the opportunity to make the stated election.

Seetion 1248b should also be revised to reduce the uncertainty that
now exists prior to the time of trial as to what constitutes a fixture. This
uncertainty often resulis in expensive and time consuming delays to

"W CaL Copa CIv. Proc. | 1248,
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obtain the ecourt’s ruling on the problem, and it requires alternative
appraisals by both parties so that each can be prepared to proceed in
the light of any antieipated ruling. i .

It may be asked whether the langunge of Heetion 1248b iz too Yimited,
Presently Section 1248b applies only to equipment and machinery de-
signed for and used in manufacturing or industrial plants. It does not
apply to commercis]l property.

If Section 1248b is not revised to apply to commereial property, the

‘eondemnee (under the revision to Section 1248b concerning election by

the condemnee recommended above) can mske an eleetion only when
the egnipment involves manufecturing or industrial property. This does
not appear to be & justifisble fistinetion. Commercial establishments
often require many fixtnres that are hardly different in nature from
menufacturing equipment. A distinetion in treatment, therefore, is not
warranied. There is no distinetion made between sommercial and. indus-
trial property for the purpese of compensating the condemnee for loss
of fixtures in any of the jurisdietions or authorities previcusly cited.?®
‘While the courts will undoubtedly have to decide what falls within the
scope of ‘““installed for usa in a fixed location,’’ no initial distinetion
ghouid be made in this regard between manufacturing and commercial
property. '

- S.e-e notes 66-76 supra.




