#36 10/1/65
Mﬁmofandum £5-50

Subject: Study No, 36(L) - Condemnation Law and Procedure (The Jury
System for Determining Just Compensation)

At 8 recent meeting, the staff was directed toc report on the systems
used in other states for the determination of just compensation. Attached
is a research study on this matter prepared by the staff. We suggest you
read the study. Please also read the exhibits attached to this memorandum
for they set out the results of an anslysis of this problem in other juris-
dictions.

Background

Tt has been stated that there are more than 269 differént methods of

Judicial procedure in different classes of condermation and at leasb 56

methods of nonJudiéial or administrative proecedure in the United States.

3 Baron and Holtzoff; Federal Practice and Procedure Sec, 46, Many statr .,

have more than one type of procedure. The procedures in the variocus states
are summarized in the attached research study.
Five states use only commissioners to determine just compensation,

23 states use commissioners with the right to sppeal for a new trial, and

18 states use only a jury, Notes of the Advigory Committee on Rules, p.U356

following Rule 71A, 28 USC Sec, 2072 (1952). California uses the jury
gystem and, of course, & jury trial may be waived by the parties and the
matter tried by the judge. Also, in California the condemnor, at his
cption; may have'utility property valued by the Public Utilities Commission

instead of by a Jury.
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The Commission method

In most states where the commission system is used a right to appeal wili
a new trial by a court or jury is provided. As a result, the conclusion
reached in a nurber of states using the commission system is that this
system hes proved to be a waste of time and an additional expense, See
Exhibit I (New Jersey); Exhibit IV (New York); Exhibit V (Wisconsin). In
New Jersey, for example, the Committee on Eminent Domain of the New Jersey
State Bar Association, counsel for various state agencies, the N2w Jersey
League of Municipalities, and specially appointed committees of the New
Jersey Farm Bureau, New Jersey State Grange, and others, all recommended the
abolition of hearings before Commissioners. There was some disagresment
among the various groups as to whether there should be a trial before a
Jjudge or & trial before a jury, but all agreed that a court proceeding would
be best; By a vote of six to five a separate Committee appointed by the New
Jersey Supreme Court voted to retain the commission system, but recommended
further that it be provided that the commission could be waived by the
parties and the matter submitted directly to the court (without a jury).

The minority report of the Supreme Court committee on this subject is attached
as Exhibit VII.

In 1962, Alaska eliminated provisions requiring a commissicner's hearing
on the issue of Just compensation and substituted a master's hearing, Under
the present Alaska procedure, if the only issus raised by the condemnee is i.at
of just compensation, the court appoints a master to hold hearings and take
evidence to determine the amount to be paid to him. After the hearing, the
master submits his report to the court. When the master's report is filed,
both parties may appeal it and have & completely new trial on the issue of
compensation before the court sitting with or without a jury. The parties
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can, of course, accept the master's report and conclude the proceedings when
the money award decided by the master has been paid into court and a final
order is made vesting title in the condemnor. See, Alaska Legislative

Council, Report on Eminent Domain in Alaska 5-6, 13 {December 1962).

Minnesota uses the Commission system. The pertinent statute does not
prescribe any special qualifications for the Commissioners. See the letter
from John K. Hass, Santa Barbara attorney, stating that the Minnesota
system has worked well in practice. See Exhibit VI (attached).

Just as in New Jersey, a mmber of states that have recently revised
their condemnation laws have shown a reluctance to eliminate entirely the
commission system. Instead, these states have included it as an optional
systen, (The primary factor that led to this decision seems to be the
fear of court congestion.)

In Wisconsin, the condemnee may now have a jury trial or instead have
a "trial" before a commission (with the right to appeal to the court).
Commenting on this provision, a publication of the 1959 Wisconsin Lawyers'
Seminars entitled "Land Condemnation" states at page 18:

This provision gives the condemnee an option to by-pass

the intermediate determination if he so chooses. Many Wisconsin

lawyers feel that the former requirement to have a determination

by the county judge and the circuit court before the issue could "

be settled at the trial court level was an unfair burden on the

oftentimes limited economic ressurces of the condemnee as well as

8 needless burden on the time of the county judge and the varties

to the action. The right to appeal to the supreme court remains

of course.

Pennsylvania, apparently recognizing that the commission system usvally
results in undue expense and waste of time, made the system optional at the
discretion of the condemnee, Pennsylvania alsc added Section 702 to its
statute in an effort to meet one of the problems that arises under the

commission system, The Comment to the section reads:

-3~



()

()

Under existing law, the condemnor is not required to present
testimony before the viewers. In some instances, condemnors have
refused to present testimony. This is deemed unfair to the
condemnee who has disclosed his figures but does not hear the
condemnor’s figures until the time of trial on appeal.

It is not intended by this section to require the condemnor
to present all its evidence at the viewers! hearing., The
condemnor may present additional evidence at the trial in court.

As long as the condemnor has one expert testify as to the

damages, this is sufficient.

In suwmmary, the commission system is not desirable when an appeal may
be taken with & right to a trial by a Judge or jury. It iz a waste of
time, a needless expense, and is burdensome to the condemnee not only
because of the expense but because of the delay 1t introduces into the
system, Nor is the commisgion system desirable when the decision of the
commission is given the same effect as a jury verdict, Normally, the
commission members are not trained in law and cannot make proper deter-
minations on admissible evidence and ordinarily they do not make a record
of their proceedings for review on appeal. Moreover, the actual experience
in some of the other states indicates that commicsions are not considered
objective and fair and that they do not have the confidence of the Persons
who are before them. In view of the evidence we have assembled that indicates
that the system has not worked well in other states, we see no justification
for amending the California Constitution to authorize the commission system,
The fear of court congestion is apparently the primary reason why the system
has been retained in other states that have recently studied +this matter.
If the Commission does not agree with this conclusion, we can provide you

with extracts from several hearings held by the New Jersey Commission that

will provide additional evidence that the system is undesirable.
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Special tribunal

The Commission indicated a special interest in having information
indicating whether any other states provide for the determination of just
compensation by a special tribunal congisting of one or more experts in
broperty valuation instead of by a jury. With the exception of New York,
we have found no state that has established & panel of experts to determine
compensation in eminent domain cases although in some cases the persons
appointed under the commission System may be experts if the appointing
authority selects experts for the commission. S0 far as we have been gble
to determine, however, in actual pfactice the members of the commissions
in other states have not been experts.

In New York, there is what might be considered an expert body used to
determine valuation in takings by the State of New York, The New York
Court of Claims, which determines demages in state tort ligbility and

contract cases, also determines damages in cases where the State of New York

takes property by eminent domain. 1In fact, condemnation cases constitute
almost one-half of the business of the Court of Claims. (Of 1,102 claims
filed with the Court of Claims in 1959, more than one-half (586) were
condemnation claims.)

In actual practice, some of the cormissioners in states using the
commission system may in fact be valuation experts. However, as the attached
research study indicates, so far as we can determine, none of the other
states have an expert body similar to the New York Court of Claims for the
determination of property values in eminent domain cases. There have been
suggestions, however, that some type of special tribunal would be desirable.

See Exhibit II (Select Subcommittee on Land Expropriation--Ontario); Exhibit

IV (Law review article containing suggestions for improvement of New York
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procedure--this article, written in 1959, has not resulted in the establish-
ment of special condemnation courts in New York). The establishment of a
special tribunal was considered and rejected in British Columbia (Exhibit IIT),
Ontario (Exhibit II), Hew Jersey (Exhibit I), and Pennsylvania. 1In addition

to the expense and doubtful public acceptance of a special tribunal,

difficult problems arise as to the government appointing a tribunal to

determine how much the govermnment should pay when rroperty is taken, Apparently,
these are the problems that resulted in the New Jersey Commission rejecting

the concept of a special condemnation tribumal.

We have not discovered any published material concerning the New York
Court of Claims and, since apparently no other state has a special condemna-
tion tribunal, we have no information on how satisfactory such a tribunal
would be. It is safe to say, however, that there has been considerable
sentiment expressed in the various exhibits attached to this memorandum, in
the testimony given before the lew Jersey Commission, and in other materials.
that the most acceptable method to condemnors and condemneef alike is a
trial by a court (with or without a jury). In addition, there is considerable
sentiment for jury trials, California Condemnation Practice states at page
291:

The choice between a judge and a jury should be based upon _

the characteristies of the particular case, the type and location

of the land being valued, the individuval or corporate nature of the

owner, the tendencies (if known) of judges and jurors likely to

hear the case, and, in particular, the individual ability of the

lawyer to conduct a jury trial., Most practitioners in the field

demand a jury initially when representing a property owner, and

reserve the final decision to the pretrial hearing or later. The

attorneys for most of the public bodies will waive a jury when the

choice is left to them. The State Department of Public Works,

however, which handles the largest volume of land acquisition of

any condemnor in the state, insists upon a jury in slmost all of
its cases, regardless of the property owner's inclination.




We have not attempted to set out the arguments pro and con on whether
the trial should be by the judge in every casze. Obviously, such a change
would result in strong cbjections by many persons. |

The attitude of most attornejs toward persons who have expert knowledge
is indicated by the following statement found on the same page:

While the practice varies, peremptory challenges are most

frequently used on prospective jurors who are or have been

connected with the real estate businsss, who are or have been

employed by some public agency, or who have previously served

on a condemnation jury.

In summary, although the arguments in favor of a special tribunal
are strong (summarized in various exhibits to this memorandum}, the staff
believes that it is unlikely that a change could be made in the California
Constitution to provide a special condemnation tribunal. Both groups of
lawyers in this field--those representing condemnors and condemnees--seem
satisfied with the present procedure. Consider also the fear expressed in
the hearings and publications in other states that the tribunsl will tend
to favor condemnors or condemmees and the problems that arise concerning the

method of appointment, tenure, and the like.

Arbitration procedure

Existing California law apparently permits the submission of the issue
of damages in a condemmation case to arbitration. See Code of Civil Procedurc
Section 6L0 and Section 1280 (which makes valuations, appraisals and similar
proceedings matters subject to arbitration). Nevertheless, as far as we can
determine, this procedure is not now used in California. There is, however,
considerable experience with this method in some of the Canadian provinces.
The experience in at least one province has not been good. See Exhibit ITII

(British Columbia)(recommending substitution of court proceedings).




However, the staff suggests, in view of the desire on the part of some
Commissioners to provide for an expert tribunal, that consideration be given
to including in the comprehensive eminent domain statute a provision that
would authorize the use of arbitration if the parties agree to this
procedure. This would permit the establishment of one or more expert tri-
bunals if the persons practicing in this field became convinced of the
desirability of this practice, If such an optional procedure were provided,
consideration might need to be given to such matters as whether the statute
should indicate which party is to bear the cost of the arbitration proceedings.
The inclusion of an optional arbitration Provision might lead to use of
arbitration as a method of resclving differences on valuation since it would
provide clear authority to public entities to utilize the procedure if they
wished. The absence of such clear authority may be one reason why the
procedurs is not used now. |

Use of referee or master

As previcusly indicated, Alaska abolished the commission system and
substituted use of a master who r=ports to the court. The master's hearing
in Alaska would appear to be subject to many of the same objections that
are made to the commission system since the parties can appeal and have a
completely new trial by the court. The problems that arise whzn this type
of procedure is used are, of course, the weight to be given to the master's
report, whether the master is bound by the rules of evidence, the extent
to which findings of fact and ccnclusions of law must he contained in his
report, the extent to which evidence presented to the master is to be
recorded and gvailable for examination by the judge, and the like. England
used a single permanent "abritrator" in particular areas to value property

until 1949 when the system was gbandoned,
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The California statutes {Coverrment Code Sections 3808-3812) provide
a procedure where a referee may be appointed to determine the wvalue of
property and fix the compensation in certain situations. The Constitution
would seem to limit this procedure to cases where the property owner does
not demsnd a jury trial. To a considerable extent, these Goverrment Code
sections duplicate and are inconsistent with the existing general eminent
domain statutes. (We plan to duplicate all California provisions relating
to eminent domain, including the Government Code sections, and to dietribute
them to you prior to the meeting o that they will be available for your
examination at the meeting.)

The sfaffrbelieves that the optional arbitration provision suggested for
consideration above is probably all that ﬁeeds to be provided. If the
parties are willing to waive a jury trial, it is perhaps better that the
case be tried by the judge instead of a master or referee since this avoids
the problems outlined above when a master or referee system is used.

Federal practice

»

Federal Rule Civ. Proc, T1lA (h) is a compromise statute involving
elements of trial by jury, trial by commission, and trial by the court
without a jury. In the absence of congressional creation of special tribunals
{Congress has creeted two such tribunals, one for Washington, D.C., and one
for TVA], the issue of just compensation in federal condemnation proceedings
is generally tried by a jury if either party so demands. Otherwise, the
issue is tried by the court. But the court in its discretion in extraordinary
circumstances can appoint a three man commission to determine the gward.

American Bar Assocciation, 1963 Report of Commitiee on Condemnation and

Condemnation Procedure, p. 166. It has been stated that: "In more recent
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cases, the federal courts have been granting the right to trial by jury
except in extraordinary cases where there are hundreds of parcels involved
with scattered locations and diverse ownership and where it is apparent that

a jury would not be appropriate." Current Trends in the Law of Condemnation,

27 Fordham Law Review 543 (1959),

Respectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT 1 _
EXTRACT FROM PAGES 19-2)4 OF REPORT OF |
EMINENT DOMAIN REVISION COMMISSION OF MEW JERSEY
{april 15, 1965)

ARTICLE IV

Procedure for Determining Just Compensation

This phase of the research of the Commission has been
. its mosat diffioult and eontroversial problem.

The existing procedurs is as follows:

LUponthoﬁhngofnoomphint,theoourttppohh.'
thmoommhnoners,whoholdhuringsmdm:hn

2 Any party may appeal from the award, lmd a tnal
de movo, is held in the Superior Court with a jury, unless
waived.

3. A further appeal may be taken from the Jndgment on
appeal, as in other actions at law.

The Committee on Eminent Domain of the New Jmey
State Bar Association has strongly recommended the aboli-
tion of hearings before Commissioners and favors a tm.l
before a judge as in other civil litigation.

Similar representatmns have been made to the Commis-
sion by counsel for varions State agencies, for the New
Jersey League of Municipalities, and by specially appointed
committees of the New Jersey F;rm Bnreau, New J’uuy'
State Grnnge and others,

Freqnently, the henrmgs before “the Canmummrs
have taken the form of & *‘dress rehearsal’” or a “‘trial-
run'’ ofthemetobetnadonappeal. This resu]tnny
have been reached because counsel were dissatisfied with
the personnel of the Commission, or its lack of adequate
authority or experiencs fo pess mpon involved questions
of law and fact. Furihermore, counsel feel that they shounld
- not disclose the merits of their case before the Commis-
mnmwhenanappealumthaoﬁng Thxspmhoew'

be eliminated.

Present statutes do not pernnt 'y waiver of eommmion
hearings and some title anthorities contend that in the ab-
mofamnﬁmtorydeed,afaﬂmhholdnomk-
sion hearing conshtntea & defeet i in the statntory proeud-

ings. .
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It having been adjudicated, Port of New York Authority
v. Heming (14), that there exists no constitutional right
of trial by jury in condemnation “vases, the abolition of
such trials has been urged. In su;;&z\::‘ this argument, -
it is said that the complexities of valudtion are far too'
great for the comprebension of a group of persons, totally
uninformed and ill-equipped fo adjudicate such issue. It

is well recognized that upon the voir dire, all persons hav-
ing any semblance of expertise on the subject are excnsed

from jury service. When it is recalled that our appellate

courts frequenily vacaic adjudieations of value made by
state agencies, highly knowledgealle in the field, how ean
we-expect adequate findings by a jury whose excursion into
the area is an isolated experience,

Nevertheless, proponents of the jury system prefer the
“‘verdiet’” of the jury to the decision of a single judge.

Various suggestions have been made to and considersd
by the Commissioners, as follows:

1 Comp’églsation shall be fixed by the counrt, without a
jury. This would eliminate:entirely all hearings before
Commissioners. On the other hand, it would increase sub-
stantially the already existing court calendar congestion,
To mect this problem, suggestions were made that in the
counties having large condemnation calendars, one week of
each month should be devoted to such trials. In faet, there
have been some snggestions of much broader reforms, sush
as the creation of a special calendar or branch of the eourt
to adjudieate not only condemnation hearings, but also all
prerogative writ proceedings involving zoning and other
problems (already entitled to preferential hearing date)
and other proceedings in which the valuation of property
is the main issne, R

2. Continue the existing practice, but anthorize the pu-
ties t. waive hearings before Commissioners and .proceed
- direetly to trial before the court and jury. S

3. Centinne the present practice, but create in each
county a permanent board of several Commissioners with
fixed terms, from whom appointments wonld be mads in
each case or group of eases affecting similar lands. The
aecumulated expericnes of sueh persons would create high-
ly qualified personnel. They would be appointed and paid
‘mpon a per case basis as af present. Objections were mads
1o this ereation of these positions and the manner of ap-
pointment thereof. '
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4. Continune the present practice, but require the mainte-
nance of a ecomplete stenographic reecord and submission of
written findings in accordance with forms to be preseribed
by court rules. These findings would be reviewahle on ap-
peal in the Superior Court, without a jury, npon snch ree-
ord and findings without additional proofs, unless the court,
for good cause, so permits or so requests. No presump-
tion of correctness shonld attach to such findings and the
substantial evidence rule should not apply.

5. Reduce the number of Commissioners frem three to
one, an attorney of at least ten years’ experience, who
would try the cause, fix compensation and render a judg-
menl. Such trial could be held without a jury, unless a
jury was requested by any party. Appeals would lie from
this judgment, directly to the Appellate Division, as in
other eivil actions. The present trial de novo on appeal thus
would be abolished. The Commissioner’s compensation
would be fixed by the eourt, paid by the condemning ageney
and probably would not exeeed the present fees paid to three
Commissgioners. This suggestion would relieve ths ocon.
gested court calendar withont any additional cost to the
state. Objectors snggest that the combined judgment of

' three persons is preferable to that of a single.individual

6. Adopt of the procedure of the Port of New York
Authority, explained and approved in Port of New York
Authority v. Heming (14). Under {his procedure, compen-
sation is fixed by the eourt, without & jury. The Court is
vested with power fo appoint commissioners to take testi-
mony and ‘‘advise’’ him, bui the final conelusion is made
by the court

7. Varions combinations of the foregoing snggem
havre also been made and considered.

Many forceful and impressive predeptations have been
made to the Commission. that the i&qt practice is a
waste of time, effort and money, and therefore, shonld be
abolished. Shonld our court adopt the praetice recently
inaugurated by the United States Supreme Court (U. 8. v.

 Merz, 376 U. S. 192, 1964) requiring the court to “*charge™

Commissioners appointed pursuant to Federal Rule T1A-
{h), additional time will be expended. Nevertheless, the
Commission was conlronted with the very practical fast
that the abolition of Comnmissioners hearings wounld in.
creasc the already congested trial ealendar, particularly
in the larger counties. It was also indicated to the Com-

- mission that a large number of cases are adjusted at

the Commissioner’s hearings, or shorily thereafter and
before the trial on appeal. Conscquently, it has been com-
eluded that the hearings should be continued in a modi-
fied form, as follows: ' oo
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EXETRIT I
EXTRACT FROM PAGES 12-14 OF REPORT
OF
SELECT COMMITTEE ON LAND EXPROPRIATION
{Ontarioc, February 19, 1962)

S Trbemel .
Observations: Underﬂnuunngkgrﬂmmthcremasmnym

apnthorized to assess tion as there are bases for

The Ontario Municipal bas been carrying on & most admirable

function in this field snd there was general approbation by practically all
ummemdmemrmdue?byﬁem

Simlarty, the comments which weze received official arbitrators,

Jocal judges, boards of arbitration and other weze most
meatary, . However, the comments which were received of a critical satare

i-ﬁqhmmmhﬂt&m&ﬂmhmmm
- ... with the ultimate decisions arrived at by the tribunals. In many cases,
“because of pressure of other business, there have been delays in the srrasg-

Ithnalsomoenﬂybempomtedoutm gamalrm

- have very onerous duties which, in some areas, idi&nllh
. & property owner to oblain an tmcntfonn
mmahledehyswlmhmld sol:ly

S . g Is have difficaltics

in “*“hﬁﬁ:umwmuaummm
upon it by the various statutes. The Ontario Municipal Board
speuﬁunyhnmydutmandefmthelmsﬁgdmpmh

expropriation matters and these other duties are of equal importance in
the blmmmosewhmhm:ghtbedemandedbythctxplm

of the Province lnsoa:;:&n:nm comment was received
procedural but most of ged defects were considered to be

wdﬁtmbmum

It was difficult for the Committee'to distinguish any unanimity of
qmonastowhﬂhcrnwasanadmtageordxsadvanmgeloﬂhembunal
be experienced in the valuation of land. In some submissions it was
!el:that the tribunal must be an experienced valustor or at least in 3

result. of the hasvaliduybut,when
mndwthenlummm,nchu becomes less practical in
its application to the problems before the Committee.
One of the most serious encountered by the Committee
was the confusion which exists in the minds of the individual
owners as to how they obtain an & decision which lay to
rest the between himself and the public authority. With the many

types of tribunals which may have jurisdiction in these matters, the




-inal}cases. It is

Property owner’s unrest is quite reasonable. If he could be made aware
as to the exact procedure which would be followed and the tribunal which
mldmﬂaccompensaﬁon,dnnthereisﬁﬂledoubtbuttbﬂhisﬁonfu—
sion would be eliminated. It would certainly appear that most of the public
authorities favour some uniform type of tribunal as long as it does not
create procodural difficulties which will increase the costs of arbitration.

. Conclusion: In the opinion of the Committee it does not seem advisable to
’ mﬁnﬂmthewnrkofthcjmﬁcinq.byrequiring_ﬂnmtom

mpmaﬁonundertbevaxiousexpmpﬁaﬁoniawsoﬂhm?rmﬁm.‘lt
ﬁumsmos:adﬁsalﬂetbutbembuofspeciaﬁzedauthoﬁm
hearing thesc matters be eliminated so that there will not be a duplication

of expericnce together with elections available to one party but not svail-

able to another party. While the arguments respecting the desirability of

. Wﬂﬁk&dmmmﬁmdwqmﬁdonm
o that

the members of such a tribunal have some back in

" either law, ising of real property, or engineering. A combination of
these parti qualifications seems desirable ir::ngthe opinion of the

" mdmmﬁﬂwmmwlﬁmmd
 arising Gm'opm tion and associated ‘
mlﬂss:msg :mmmmn‘:&“m

ingeompgmaﬁo!:;thatitbeinaposiﬁmmmighpmpe the evidence

adduced before it zthe parties, and ﬂ:atitbcencomgedﬂ::give reasons

. rther recommended that the Government might give

consideration to the extension of the responsibilities of such a special

ﬂtn‘e'bu;;lu ::al o;‘haer matters where the valuation of property is significant, if
8 time at its dis after fulfill; i itat

by expropristion posal r ing the duties necessitated

.
PLE
o




REPORT OF THE

BRITISH COLUMBIA

ROYAL COMMISSION ON EXPROPRIATION

1961-63

RECCHMIENLATIONS

The Tribunal

It is recommended that compensatlon be determined by
summary procedure In the Supreme Court of Britlsn Columbla
or Iin the County Courts according to thelr respective juris-
dictions. After consideration of the alterrvatives, the
existing system, single arblirators, panels of arbitrators
and & permanent tribunal for sxpropriatlons, I have come ©o
the copclusion that no trlbunal, other than the one I have
recomnended, can determine satlsfactorlly the amount of
campensation. Only the Courts can assure the determinaction
of compensation disputes by persons who are impariial,
trained in the law, and who enjoy full public confidence.

17w
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7. THE TRIBUNAL

The following types of tribunals were recommended by
wltnesses appearing before'the Commission:
1. The exlsting system under the Arbdbltration Act and

Department of Highways Act,

2. Single arbltrator.

3. Panel of arbltraztors.

4, Permanent tribunal.

5. The Supreme Court and County Courts.

"'lEI G"‘
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1. The exlsting system under the Arbitr&tion Act and
Department of Highuays Act.

In British Columbla, nearly all campensation dis-
putes in expropriation proceedings are presently determined
by three-man boards, one member appointed by the owner, one
by the taker, and the third either Dy the nominees or by
application to a Supreme Court Judge or Magistrate depend-

ing on the special Act involved.

At the public hearings, the witnesses generally
agreed that this type of tribunal was unsatis?t actory. The
malin reasons given for this dissatisfzction were:

{1) The lack of consistenﬁy in decisions.
(11) The tendency on the part of the arbitrator appointed
by either the taker or the owner to become an advocaté for

the party that nominated him to the Board.

(111) The failure of the system to obta‘n one of its prime

objects - speedy judgment.

{iv) The excessive ceost in cbtaining the services of
professional persons to serve on the arbitration boards.
Apparently 1t is necessary to pay the arbltrators a dzily
rate between three and five times the $40.00 per diem
stipulated in the schedule to the Arbitration Act. Hence
the daily cost of the Board ranges from $360.00 to $600.00
and applies not only t6 the time required for the hearing

but also to conferences held for making the decision.
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Having heard and weighed the evidence submitted regard-
ing the present procedure of arbitration, I have come to Lthe
conclusion that this type of tribunal is cumbersome, expensive,
and slow. I, therefcre, recammend that the existing sysiem

be aboclished,

2. Single Arbitrator

In England the 1919 Act established a Raferernce
Committee to appoint as officlal arbltrators a2 number of
persons having specilal knowledge in the valuation of lands.
Anyone so appointed was "precluded from engaging in private
practice or business and from belng a partner of any other
person who so engages."93' This In effect established the
system br single permanent arbitrators appeointed for par-

ticular areas.

In England this system lasted until the establishment
of the lands Tribunai in 1949.

In 1942 Mr. Justice Uthwati commented on the appro-
priateness of single permanent arbitrators as follcws:
“"Cur conclusion, therefore, 1s that the exlsting sysien
"in England and vWales of arbitration before an official
arbltrator is one which zannot readily be improved
upon, and we do not recommend any amendment.”
However, Parliament did not accept this recormendation

and in 1949 pfoceeded to set up a lLands Tribunal under the

93. See Uthwatt Report, p. 87.



lands Tribunal Act of that year. Cne ground of Jjustificatior
used by the then Attorney-General ror the change was thac
the arbitrators had no way of securing close co-ordinaticon

and consistency of decision.

in Scotland, experisnce of eleven vears éfter.the 191G
Act showed that the volume of work availadle was insufficient
Lo Justify the retention of the full time arblirator.
Further difficulty came from the fact that with only one
arbitrator no deputy was availzble to act in his stead in

cases of illness. )

For the reason that it s doubtiul that there would
be & sufficlent volume of work o require the services of
full-time arbitrators, I reject this system as being un-

sultable to deternine compensation in British Columbia.

3. Panel of Arbitprators

The Real Eszstate Institute suggested this type of
tribunal in their brief. An ocutline of its suggestlon is
as foliows:
{i}  That the Chief Justlce of the Supreme Court establish
2 register of competent and availlable arbltrators ccensisting
of practlitioners from the British Columbia Bar Asscciation and

waliflied appraisers from the Frefessional Division of the
q i

that the Chief Justics review “his register from time Lo

time,
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(11} That where the parties are unable Lo agrée upon the
compensatlon elther party may apply or in any event the
taking authority must apply within six months to the
District Regilstrar of the Supreme Court who shall then
appoint either one, two, or three arbitraﬁors as he in his

gole discretion deems advisable.

This was the same recomnendation made by the Scott

Committee:

"We think that the sanctioning authority should adopt
the same system of appointing a panel of arbitrators
selected from the most eminent surveyors and other
experts on such condiltions, and for such perilod, and
remunerated on such scale as may be determined by the
sanctioning authority."

Thils recommendatlon was notb accepted, and a system of
official arbitrators was used in England from 1919 to 1049,
Partly as an economy measure, and partly as a more practical
arrangement, the Acgulsition of land {Asseésment of Compern-
sation Scotland) Act 1931 was passed removing the ban on
private practlice gso far as Scotland was concerned. This

~ Act established a panel of part time arbitrators remunerated

by fees and not precluded from engaging in private practice.

Mr. Justice Uthwatt in hils Report of 1942 considered
the system of determining compensation by panel:
"The evidence we have received on this aspect from

representative Sdottlsh sources 1s not unanimous in
its criticism of the existing procedure, but there is
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¢onsiderable indication that it 1s locked on with
disfavour by acquiring authorities. It 1s stated
in some quarters that there has been a noticeable
disparity in awards in similar cases and varying
attitudes on points of pPrinciple. Indeed, this 1g
bound t¢ be 50 to a greater extent where there is
& large panel than would be the case if all awards
were made by the same person opr by members of the
small and closely co-ordinated panel,"”

In my opinion, a panel, of arbitrators for determin-
ing compensation hag many disadvantages of the existing
system, and I would not récommend that this type of tri-

bunal be ingtituted in British Columbis,

-

4. Permanent Tribunal

This system hag Peen "in effect 1in England since the
Passage of the Lands Trivunal Act in 1649, There is no
doubt that a pérmanent tribunal has some definite advantages,
Its awards are likely to be more ccnsiétent, and 1ts hearings
sherter. In these respects such a2 Board has deflinite
advantages over oux exlsting system. If thig Beard were
set up, it would regquire provision for the appoclintment of
members to the Roapg by scmegne other than the legislature
in order to ensure that Justice would not only be done but
alse appear to be done in cases involving the Crown in the

righﬂ of the Provirice,

Among the disadvantages, such Boards are not generally

trained to welgh and assess evidence, the members are not
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appointed for life and do not as a rule give speedy decisions.

It is doubtful that there i1s sufficient work in
British Columbia to Justify the high cost of attracting
campetent people to such & Board, In England, the lands
Tribunal not only decldes expropriation cases, but dlsor
settles property valuations 1in éstate duty matters, and
hears appeals against municipal assessments on real property
and appeals under Planning legislation.

iIn my opinicn this type of Goard having diversified
functions is not practicable in British Columbia because
of constitutional division of administrative function in

our federation.

It is my recommendation that a permanent tribunal
wauld not be suitable to determine compensation for expro-
Priation.

5. The Supreme Court and County Gourt within thelir
respective jurisdictions

After examination of each alternative I am of the
strong opinion that the Supreme and County Courts within
their Jurisdictions should determine in 2 summary manner

compensation in expropriation cases.
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Elsewhere in thls report I recommend the procedure
that. I suggest to be followed if the Courts determine com-

pensation.

In my opinilon, benefits of paramount importance
will accrue 1f the Courts hear compernsation cases. Judges
are experienced in hearing and weighing evidence and are
traditionally impartial. Their reported Jjudgments will
establish a body of precedent and authority. Thnis in turn
will facilitate settlements in cases that otherwlse might

have gone to hearings.

For many years a Judge of the Exchequer Cour: has

heard all compensation cases under the Federal Exproprilation

Act.

For the above reazons, I have come o the conclusion

that hearings btefore a Supreme Court and County Court within

thelr jurisdictions offer a fair ana equitable methed

of determining compensation.

I recommend that the Jounty Court have Jurisdicticn
to deal with expropriztion eaces involving the conpensation
not exceeding $3,000.00 and that all other cases be heard

in the Supreme Court.
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EXTRACT FROM PACGES 538539 OF

™ LIRS Ry o ik d SNYTTIT S %1 P - - -
SEARIES AND RATHARL, CURIENT TREKDS IN THE 1AW CF

COMDEMNATION, 2¥ FORDHAK 14 RIVIER 529 (1959)

During the past century, cs‘mplgints have repeatedly been made
New York condemnation cases about the unsatisfactory way in which

II. Revision cr'Co;é;mmanoN PROCEDURRS e,
in

compensation has been awarded. Where new amendments have been,
proposed to the New York Staie Constitution, frequently the new pro-
cedure has not even been tried out.*® The Commissioners’ system was at-
tacked because of the small awards granted by appraisers. selected
by the very people to whom were entrusted the sovereign power
of condemnation® The Commissioners’ system under whick com-
missioners were judges of “fair” compensation was criticized as
being wasteful, particularly in New York State. As a result, a consti-
tutional amendment was passed in 1913 which provided that the New
York Supreme Court, with or without a jury, but not with & referce,
could determine compensation in eminent domain proceedings. Subse-
quently, abqut twenty years later, a specialized three judge court of

the supreme court was vecommended for the trial of condemnation
cases®® and in 1933 the constitution of the state of New York was.
amended so as to provide that a term of the supreme court (one or more
justices thereof) without jury, could try condemnation cases. i
1.Section 7(b) of the New York Constitution now provides for four
methods for determining compensation in other than state appropriations
in condemmation; namely, a jury, the supreme courl without a jury, an-
official referee, or no less than three commissioners appointed by s court

of record.
A special

comumittee was recently appointed by the Mayor to investi-

gate condemnation practices and procedures.® It is recommended
since the scope of condemnation has mushroomed to such a large extent
in recent years that tribunals be created in the form of condemnation
courts. ‘This is not new, having been urged decades ago.® In many cases,
owners have had to wait long periods of time before compensation
was determined and paid, which condition bas led to popular indignation.
Competent and trained judges should be added to the courts trying
eminent domain cases, with experienced personnel, so as to eliminate

any delays

comggnsatien.

with respect to the determination and payment of just

35. Intes-Law Schooi Comm. Report on “The Problem of Simplification of the Con-

stitaticn,” Legislative Document Mo, 57, pp. 1624 !:1958).

© e

38: NY. Herald Tribune, June 19, 1958, p- L col 1. .
39. Legislative Document No. 57, suprz note 35,‘ ‘at 20 nlb. '
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F. The Appeal To the Judiciary
1. Inroduction ,
The legislature may determine what private pmm is needed

for public purposes — that is a question of a polith and legis-

lative character; but when the tgkin has been ordered, then the

. question of compensation is judicial. Tt does not rest with the

_ public, through Congress or the legislature, its representative, to

* 'say what compensation shall be sgaid. . . . The constitution has

declared that just compensation shall be paid, and the ascertain-

ment of that is 2 judicial inquiry.18*

- Thus spoke the Supreme Court of the United States in 1882 How-

ever, the judicial determination need not be made by a jury or even

a court sitting without a jury. Again, in the words utlthe United
States Supreme Court:*%¢

The proceeding for the ascértainment of the value of the

property and consequent compensation to be made is merely an

mquisitimtoestablishaparﬁcularfact..-.anditmaybe

prosecuted before commissioners or special boards or the courts,

with or without the intervention of a iz;gv, as the leﬂtive

power may designate. All that is requir is that it s be

d in some fair and just manner with opportunity to the

- ownexs of the property to present evidence as to its value and
to be heard thereon

This language from the highest court in the land fairly states the
sosttion of American constitutional law on the question of who may
ine just compensation. In respect to the validity of the award
the court’s holding that the final determination need not be

made prior o the appropriation is significant.’®7

. . Tt is settled by the decisions of this court that where
adequate provision is made for the certain payment of the com-

' tion without nnreasonzble delay the taking does not con-

travene due process of law in the semse of the Fourteenth
Amendment merely because it precedes the ascertainment of
what compensation is just. {Citations omitted.]

The Supreme Court of Wisconsin very early held that essentially
the same factors sare a;;glicable in determining the validity of a
tuking procedure under the Wisconsin constitution.}#? The require-
ments were stated in these terms:!# '

.. One of two things must invariably be done befcre the
public can, against the will of the owner, acquire the right to
enter u%t:n and permanently occupy his la.ng, which may be
peeded for public uses.

1 The value of the property to be taken must be ascertained
by some lega! and proper proceeding, and be paid; or,

18%) Mosoagshels Nav. Co. v. Unived Sates, 148 US. 312, 327 {165D).
188) Uniced Seaees v, Jooes, 109 US. 313, 319 (1883,
187) Bengs v. Weaver 42 ol,, 251 1.8, 37, 62 {1919}

188) Powers v. Besrs, 12 Wis, 236 (1060).
ABH) M.om 243,

| o]



2 If the value thus ascertained be not paid to, or received by
. the owner, an adequate and safe fund must be provided, from
which he may a2t some future time be compensated,

The court goes or: to say that an ex parie determination held in
secret without granting the right to be heard to the landewner does
not satisfy these requisites 190

The administritive award system without further appeal probably
does mot provide the necessary requisites. Questions can be raised as
to its impartality, it "is ex parie and secret; and certainly there is
insufficient opportunity for the owner to be heard. However, with
the additional provisions for appeal which the legislature pf the State
of Wisconsin has timvide& the process provides the -safeguards
necessary to satisfy the federal and state constitutions. ‘The Wisconsin
system, of course, provides 8 dual appeal from the award. The frst
is to the county judge. The second is to the circuit court and jury.
The remainder of this section will not be devoted to the constitution-
ality of the machi for appeal but rather will be concerned with
the performance of that machinery in applying the written law of
valnation to the actual problems of land valuation in an eminent
domain taking for highway purposes.

The percentage of parcels acquired by condemnation in 1857, i.e.,
that percentage where it was necessary to make an award, was 13
E:r‘fcent, 252 out of 1,885 parcels. Of these only 48 per cent or about

were appealed to the county judge. Of these in turn only 16 per
cent or about one-sixth were appealed to cireoit court. In 1958, 19
per cent were acquired by condemnation, 835 cut of 3,296 parcels.
Of these 23 per cent or about one-fourth were appealed to the county
judge. Of these in turm 31 per cent or about one-third were appealed
to circuit court. Thus in 1857 out of 1,886 parcels acquired 120
appeals were heard before the county judge and 19 were heard before
the circuit court. In 1958 cut of 3,268 els 143 were heard before
the county judge and 53 were heard betore the circuit court.19! These
figures su%%est that only a small percentage of the landowners in-
volved in highway condemnations actually ever have any kind of a
judicial determination. However, this is not to say that the courls
ve not played an important role in eminent domain valuation.
Condemnor and condemnee alike are responsive to what happens in
cases which have been appealed. No condemnor will continue a
particular set of valuation policies in the face of continnal increases
in awards on appeal.’¥? To a lesser degree, but also true, landowners
will not be so eager tc pursue appeals if other landowners have
consisteatly lost similar appeals.’? importance of court decisions,
%3‘1‘} %.:?:ffm taken from Sese Righway Commistion of Wiscoasin Righeof-'Way Cost
192) Eﬁgnﬂﬂi in condestration work on bohalf of dhe stare also conbded to the suthor
thar he could smop obaracconie growps from forming if he could ger one good case in che
rm:ﬁ:a?iw;hm:nﬂmn showing b all che futility of toxistapce merely for

.
1 During the rse of this sudy the aschor moeived & leter from a lacdowsey Futing
’”w-dus:mmnfwmioﬂawiqiamfmdmlm.

.I:c:-.dia the puper where you stare “rake cme slling land for highwan, farmens

ceoriooed.” Is chere woe facn ro thuz oF s it cedy & laweer's K , Csunon. Sa
foo | .Bimd of farmavy fghring 1bis and {rhey) did mor sccomplish asyrbing. [Emphatia

ar



particularly supreme court decisions, in making law also makes the
judicial role tremendously important.

2. The Appeal to the County judge

a. Introduction

The appeal to the county judge is the first appeal which a dis-
satisfied landowner can take io an independent fact finder. The entire
valuation process up to this point has been conducted by the con-
demning highway comemission.

Reviewing briefly, appraisals have been made, an offering price
arrived at, and negotiations to purchase have been carried on. If
these negotiations succeed, what follows is an ordinary land transfer,
If the landowner sells to the state, the process ends. If negotiations
break down the highway comumission wakes its awsrd under the
provisions of Section 84.09(2). The landowner then has two years to
_decide if he will appeal. He can cash the check, the money
and still appeal, or Ee can do nothing. Only the landowner, however,
can initiate the appeal. Once an award has been made the lnghm
commission has exhazusted it; rights to alter the price if the
ownezr does not choose to appeal.

Once this ap has been taken by the landowner, the county
judge assumes the task which up to this point has been the responsi-
‘mlzt{ of the highway commission. The task is of course that of
establishing “just compensation.” The statutory framework within
which he operates is quite liberal 1% The county judge is not sitting
as a court.!?” He may or may not hold a formal hearing as he
chooses. 1f he does, the only procedural requirement is that the
landowner present his evidence first, followed by the hiﬁl;way com-
mission, with rebuttal by the landowner., Within five days of the
termination of the hearing the county judge must file his award in
his office. His determination can better be described as administrative
rather than judicial.

Thus the Birst appeal under the Wisconsin system is not an appeal
to a court. Instead it is an appeal to a referee, an unbiased third party
who happens to be a judge.

b. The County Judge in Action ' :

Although the county judge in a given appeal may make his valoe
determination in almost any way he chooses, the usual procedure is
to hold a hearing which in most respects is the familiar trial before
2 judge sitting without a jury. Witnesses are called and present
evidence in the traditional way. The major distinguishing character-
istic of this type of hearing in the usual case is the informality or lack
of fim judicial conirol. Seldom before a county judge do counsel
argue technical questions of evidence at length. Objections are
and often sustained but all parties concerned recognize that the judge
can sustain or overrule an objection as he chooses without fear of
reversal. The role of the objection, as confided to the author by one

194} The procedury whick the pudge muse follow ix controlied by WIS, STAT. ¥83.067(4) {1937).
19%} Thicdman v. Liocole Couary Highway Comeinee, 262 Wi 134, 54 NW. 2d 50 {1932).




seasoned condemnation attorney. is to hring to the attention of the
judge in a manner familiar ta the judge, the probative limitations of
evidence being offered. Very often a hearing of this nature can be
com%Ieted in a half day. Almost invariably it can be completed in
one day.

“¢. A Summary of Results of Appeals to the County Judge

The following two tahles (TABLE 1 and TABLE 11} illustrate the
results of cases appealed to and decided by the county judges in 1957
and 1958, respectively.1%6

TABLE 1, 1957
Original County Judge

County Avward Aveard % Incresse
Brown .5 320000 $ 361830 13.1%
Chippewa 742240 11,500.00 56.3
L T e S 1.213.00 3,870.00 2190
Chippewn 2.750.00 1320000 3800
Chippewa - -5,000.00 10,325.00 147
Chippewa ... . TOD.O0 1.260.00 1A
Clark . — L742.25 328150 821
Clark 1,214.00 1,838.00 8514
Crawford - _— 300.00 240000 700.0
Dane 7 .500.00 11,000.00 487
Dane 3,000.0¢ 5,352.00 780
Door — 348.00 3.206.00 8249
Fond du Lat et anracees 450.00 453000 60
Fond du Lac .. 75,400.00 85,935.00 140
Fond du Lac 6,830.00 7,030.00 29
Tron- 376.00 110000 1929
Iron 13,600.00 15,000.00 154 -
Jefferson . 30000 400.00 333
Eenosha 1G,850.00 30,870.00 1884
Kenosha 32.500.00 50,000,000 538
Milwaokee 14,500.00 20,213.00 304 .
Milwackee 16,350.14 23,300.14 a9
Mitwaukee 168,000.00 221 50000 3.0
Milwaukee 22 550.06 24 .1,
Milwarkes 8,000.00 00 . 83
Milwaukee 9,000.00 10,250.00 1329
Milwavkes 22.800.00 24,575.00 78
Mitwaukee 24,000.00 24,500.00 21 -
Monzoe 1 85000 1,850.00 00
Monroe 742240 11,500.00 %83
Oconto 3,.400.06 4,500.00 ‘324
Ouonto 3,800.00 4,500.00 32
Oneids 4.264.00 4,384.00 0.0
Omzaunkes . T00.00 1,275.0 82
Orankee .. 20,0000 30,000.00 500
Ozzukee 3,000.00 4850.00 550
Omukee . 5,500,00 11,250.80 923
Dzaukes e 3,800.00 £,630.00 815

Ozaukes 25,000.00 28,500.00 140

1941 These
1957, 1958

] -
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Table ! (Cortinued)

Omankee 400000 6,950.00 738
Ozaukee - 5.00 20406 51800
Ozaukee 14,8500 28, TO0O0 548
Oxaukee 4000 1,85G.00  4.5280
Ozaukee 1,250.00 2.375.00 290.0
Ozaukee 250,40 1,000.040 3000
OZIUELL . oorroeen tememenrsartremarwrmsnre 5.00 1,409.05 28,1180
Ozavkee 1450000 18,700.00 152
Ozaukee 75000 6,750.00 800.0
Ozanliee &,500.00 11,506.00 353
- Oraakee 9.000.00 13,500.00 50.0
Oxaulee 1500000 18,000.00 205
Ozankee 754000 2,000.00 1687
Ozankse 1 450,00 4.000.00 1T858
Portage 425.00 42500 0.0
Portage 850.00 2,250.00 1708
Portage 1,200.00 1,200.00 00 -
Rock 2,800.00 6,500.00 150,06
Sheboypan 5767.15 7.500.00 304
Sheboygan 24.431.25 24.500.00 (1338
Sheboygan e 1L4ATS0 12.750.00 ild
Waukeshs &50.00 1,000.00 177
Wankeshs 18,500.00 21,000.00 115
Wankesha -~ 5,850.00 $,000.00 584
‘Waukesha e 5,800.00 14.000.00 429
Wankesha 1,120.00 2,200.00 84
Wiapacs - 1,085.25 1,300.00 188

This tablésshows that the county judges were raising awards rather
consistently and were raising them by s substantial amount. Sixty-
seven decided appeals are represented. Notice that in only sevem
cases was the award not increased by appealing to the county yud%:.
 and in only six cases was it increased by less than 10 per cent.

15 cases the award was increased by more than 100 per cent and
27 cases was increased between 30 per cent and 100 per cent. There
were 12 cases showing an increase between 10 per cent and 30

:

TABLE II, 1958
iginal County Judge
Commty e Award | % Increass

Dane £ 4,713.00 3 550000 18 7%
Pane 5,824.00 7,000, 208
Dane 1,565.00 2,000.00 278
Deana 30,500.00 32.418.00
Dane 3,000.00 352 T84
Dane 20,000,080 ; g0
Dars 1,765.00 3.3
Dage 7,500.00 11,000 40.7
Fond du Lae 75,400.60 §5.938.00 139
¥ond du Lac $,820.00 7.030.00 29
Kenosha 20,000.00 25,000.00 5.0
Kenosha 3,500.00 12,300.00 2518
Kencsha 20,000.00 25,360.00 288

32,500.0G 50,000.00 58




Fakle i} {Continued)

Kenoshis . 36,650.00
Kenosha 2,066.00
Kenosha 83000
Kenoshg oo 8250000
Kenosha . 11,204.00
Kenosha 18,060G0.00
Kenosha £4,.350.08
Oravkee FiLiIvs
Ozavkes .. 260 000,00
. e e e e B o 3,0:00.00
Ozavkes .. 5800060
Ozaukee REZig L
Orzukes - 235 000,00
Crackee . 400000
M2 10.8040.0G
Ozauker LIS L0
O2anke® .o oo e eemerem et trtrnes 250.00
Ozaukee s 17508
Ozaukee 2000
Ozzulee 1,500
Ozaukee 1,06G.00
o 14,300400
Ozackee 4,050.00
Ozavkes 8,500.00
Ozankee 1 450040
Ozankes RON.OG
Ozavkes . 325003
Ozaukes 1,500.00
Ozavkes 500
Czavlkee 1,450.00
Ozauvker — 40.00
Oxukee 5.00
Qusukee 38.00
Ozankee 5.00
Crzavkee 788.00
Ozavkee 15,000.00
Ozankee 5.400.00
Orzaukee 50.00
Ozaukee 1.600.06
Oravkes 1,700.00
Racine 1,500.00
Racdne 20,000,00
Racine B50.00
Racine 100,00
Wankeshs . 980000
‘Waukeshe 8,950.00
Waukeshs 850.00
Wankesha 1.120.00
Wankesha - 2.000.02
Wankesha - 5000
Ocouto . 3.800.00
Oconto . 240000
[T ee L1+ ST, 00
Outagamie 15,350.00
Shebaygen . 1144750
Creen Lake G,556.00
Portajge 1,321
Portage 740.00

Portage 300.00
’ g1

30,676.00
7,500.00
2.750.00

77.500.00

1250000

17,500.00

7O
127500



Fable I {Continued}

Craviford S 50,00 37500 8%0.0
Yemor 7.150.00 7 550,00 7.0
Vernon — £0.00 50.00 0.0
Chippewa - 1,213.00 3.870.00 2190
Doy . — B A00GE 3,600.00 30.
Eau Claire . 412,60 S4E.00 330
Fau Claire 1,5051.00 2.472.00 A
Oneida . 1580000 18,000.00 132
Rusk i20.00 330.00 1538
Weshborn 350.50: 400,00 43
Milwankes 18,735.00 18,715,080 Q.0
Milweukes .. 95750.00 117,000.00 e
Milwaukee - 18,800.00 21 850.041 1542
Milwrukee 16,836.06 23,390.14 388
Milwaukee 112,000.00 123,700.00 104
i 18,500.00 19,013 83 28
Milwankes \ 21.500.00 2210000 28
Milwavkee - 1,738.00 10,600.00 70
Miltwaukee 30,000.00 44,000.00 407
Milwankee ... 17.090.00 29,188.0 708
Milwaukes ... 4,383.85 5,600.00 215
Milwankes 23,800.00 25,000.00 6.0
Milwaukee 24,800.00 25,233.00 58

This table shows approximately the same results as the previous
table. Here 97 decided cases are represented. Notice that in only
six cases was the award not increased by the appeal. In only 12 cases
was it increased by less than 19 per cent and in 28 cases was i
between 30 per cent and 100 per cent. In 29 cases the award was
increased by over 100 per cent. There were 22 cases showing an
increase between 10 per cent and 30 per cent.

A comparison of the two years follows in Table HI.

TABLE HI

Year No.of Na. Increase Less  Increase Increase Incresse of
Cares  Increase Then 10%  10% -50%  30% - 100%  Over 100%

1957 87 T cases B cases 14 cases 27 cases 15 camex
16% of total 9% of total 15% of total 4% of total 22% of total

1958 &7 6 cazes 12 cases” - 22 cases 28 cases 29 cases
6% of total 12% of tatal 23% of totzl 20% of total 30% of total

These figures indicate & considerable disparity in the value attached
to property between the state highway commission and the county
judges of the state. Some explanations for t'z::éa\dispaﬁﬁes can be
offered without being criticai of either fact finder» The first is that
a number of the original awards were made as far back as 1954
The highway commission then followed some procedures different
from those now used. For example, in the past an award sometimes
was made by a county highway committee without benefit of amy
appraisal. On appeal to the county judge, the state highway eom-
mission did not defend this award but actoally introduced appraisals

8




indicating a higher recovery. The county judge, under these condi-
tions, is almost certain to raise the award. I some coses the increase
,was due to a difference of opinion betwsen the county judge and the
“highway commission on a matter of law. Until the 1959 Broun decision,
for example, no one was sure of the basic valnation formuia in a
partial taking. Iz a third class of cases the increase was due to a
triendly appeal whereby the state discovered a mistake in its award
and urged the lindowner to appeal for a higher recovery. A fourth
category resulting in substantially increased awards are those cases
involving either proximity damage or a nomina! pavment ($5.00 for
example) for acvess rignts. Cazes involving proximity damages show
a considerable variation ip scme cases becavss it is so diffioult to
measure this damage. The access cases where only s nominal sum
is awarded are often increased on the basis of the property’s potential
commercial use in the view of the county judge.

d. An Evaluation of the Fiocedure Froviding an Appezal to the

County Judpe

1) Criticiems

For a law-in-action stuc'y, the system of appeal to the county judge
as set up by the Wisconsin Statutes is of considersble importance.
The system as operated reveals three significani influences acting to
alter the law of valsatioo as written,

The first factor relates to the relationship of the county judges to
the parties of the controversy. The county judge is an officdal e%a:ted
by the local citizens. The appealing landowner is one of these Jocal
citizens. The other paty to the controversy is essentially an outside
intruder — the state. The state is depriving the landowner of his land
against the landowners will. Against this background the m:;g
judge must appraise the damages which the landowner has suf

This much is {actual.

A series of interviews in the varions district offices of the highway
commission revezled that many right-of-way people at the ToOly
level are of the opinion that under the conditions cutlined above some
county judges enterfain a bias in favor of the condemnes, Another
observer who has appeared before county judges while representing
the highway commission scores of times indicates that in his experience
he has encountered some comnty jadges who almost invarizbly raise
the highway commission’s award, some who abmost alweys go along
with the award and some who sometimes accepr the highway corn-
mission’s award as about right and sometimes do not.

Definite conclusions on the degres to which county judges are
affected by their feeling of responsibility to the condemnee are diffcult
to draw, It can be said that as a group they are extremely competent,
uniformly conscientious men of unquestioned integrify. It is of course
equally = fact that they are fveal officials with local ties. Three possi-
ble explanations suggest themselves as to why certain judges con-
sistently raise highway commission awards:

1) A desire to protect Tocal peopile because they are loce! people.
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2) A desire to protect Yocal people beczuse it is Jocal people
who keep him in cffice.

3) A Jesire 1o protect Jocal reople hased on good causs, ie.,
to the mind of the particular judge the highway commission
consistently makes awards which are too low.

The second important influence on the law resulting from the
county judge system is due to the absence of strict rules of evidence.
As indicated previously the degree to which a particular judge will
require complianes with the rules of evidence varies. Some judges will
hold the parties strictly within the yules in presenting testimony.
Oihers will exert some control over what evidence will be accepted
but avoid particularly confining technicalities — this appears to be the
most cominon practice. A minotity dispenses entirely with the rules of -
evidence. It is this last procedure whick presents a definite possm
of a departure from the law of compensability. The following
case is illustrative.

Witness jones took the stand and presented testimony of the
damages to the condemned property as found by appraisers Smith and
Brown. He did not testify to a “before” value or an “after” value.
He did not state whether the appraisal was based on a comparable
sales, zn income or a reconstmction cost basis. He did not indicate
whether non-compensable items were considered. He couldn’t even
testify of his own certain knowledge that the appraisers had looked
at the property except that he knew that they were instructed to do
so. Yet his testimony was accepted by the judge and presumably
given some consideration.

This is admittedly an extraordinary example, the most obvious
possible disregard of the law of evidence before a county judge which
the study has twred up. Yet it illustrates how easy it is to
from the law of eminent domain valuation where there is a determi-
nation not subject to check by the rules of evidence. Whether this
fiexibility aflorded the county judge is wtimately a good thing or &
bad thing in the administration of justice is another matter, but it
certainly makes the cortrol of law less significant and the decisions
of men more significant

The third imporiani infiuence exerted by the county judge on the
law of eminent domain valustion iz due to his sense fairness.
Certainly one of the functions of the county judge under the Wisconsin
system: as it has developed is to provide an impartial determination
of value. Under the Wisconsin sward system if a landowner does not
appeal to the connty judge the only cfficial determination made 8s to
the value of his lard is that which is made by the highway commission
itself. As pointed out in a previcus ssction on the pegotiation process,
this determinarion, from the point of view of the Jandowner, is a
secretive one. The landowner never sees the appraisals on which the
offer or award is based. He may very well be suspicious of this kind
of ex parte procedure. Therefore he may appeal to the county judge
because he respects his judgment and his fairness. The average con-
demnee morecver views the county judge’s determination as a determi-
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nation of the county court. The technical inaccuracy of this assumption
in no way aiters the fact that a determination is being made by the
county judge in the county court house with lawyvers acting in the
peculiar way that lawyers act before a court. Al of this gives the
added prestige of a judicial determination which carries a dignity and
an air of due process which the condemnee can respect. This has
resulted i some county judges in some situations grandng to the
condemnee on zppeal the amount of the highway commission's award
plus a som which &5 reasonzbly close to the expenses a landowner
would incur o an zppeal. It 11t hard to see what is in the judge’s
mind. First of all on the facts of the case lie concludes that the

“commission’s award was proper. However, he also has in mind the

award system which provides ne trulv impeartial determiration until
the case reaches him. He undestands the desire of landowners for 2o
impartial determination so he in effect awards to the landowner his
costs. This application of old fashioned justice is another limitation -
ou the accuracy of a litessl interpretation of the law of eminent
domain valuation.

Critics of the institution of review by the county judge wurge forther
arguments for his removal from the review process. The ar
is to this effect: After the determivation by the county judge is
another possible appesl to circuit court. If the landowner wins, the
state is unhappy and will appeal. If the state wins, the landowner is
unhappy and wil] appeal. Therefore the county judge decides nothing
and cught to be removed from the process. His presence adds nothing
exeept costs to bring the appezl before him. Apparently many county
judges themselves subscribe to a similar Jine of thought sioce they
have indicated that if they cannot finally decide 2 matter on the triat
court level it seems a waste of time for them to deal with it

Occasionally the state highway commission will follow a policy
which makes the task of the county judge ar almost meaningless

“exercise. The policy is to present no evidence at the hearing. i

is possible because the commission really loses nothing because it can
still appesl fo circuit coart. Tha peason which one att for the
state oifered for this policy is that certzin judges ignore the state’s
evidence anyway cut of prejudice for the landowner. The reason
which one private practitioner active in condemmnation on behalf of

. .the lundowner offered was that the state wanied to have a preview

of the landcwner's case without axposing its own. ‘This practice, which
certainly does nothiug to improve the process by which land is valued,
is possible only because the county fudge has no real power to decide
anything, )

2} The rebuital : .
No evaluation of the role whick the county judge has played in the
determination of just compensation weuld be complete wi some

reply to the criticisms noted above. Therefore some counter argu-
ments pught to be presented here. '

Little need be said ox the guestion of bias. As a generalization, it
is either not present at all or merely a subconscious element with
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little weight. In somo instances where it is of grester importance, It -
can be suggested that }1) the jeening toward the landowner is oot
entirely objectionable for hard decisions with regard only to the
written law and to the items of con:pensability cen make bed justice;
(2) the tendency to lean toward the landowmer at this stage is no
more pronounced then the terndency under the administrative a
system to lean toward the state ot the originel award level. In either
case the factfinder is trying to be as fuir as ho can. The unfaimess in
either case is a result of human frailty.

With respect ¢ the failure to apply the rules of svidence, it can
 be said that this need not necessarily iead to a departure from the law.
To match the episode cited above, another cen be presented. In this
situation the judge was perfectly wii!ing to p=mmit an obviously in-
competent witnass o present evidonce baser on an imagined high- -
volume gas station. The property in question did not at the time of
the suit have a high-vclume gas station ou the premises. Nor did it
seem likely that one would ever be constructed on the premises, be-
cause the ]ivmperty was directly between two such stations. The witness
had no sales data. Reconstruction cost did not apply. His testimony
was not based on a presently existing use. Instead he imagined this
use, speculated on the volume of gas which could be sold and ap%}ﬂ:
i:‘:g a capitalization figure arrived ot & value for the progerty.
judge accepted the presentation of this worthiess teclimony over ob-
jection. However, wlien the witness was finished, the judge subjected
the witness to a searching cross examination which was conclu
with the witness thoroughly discredited and the fudge thoroughly
amused. No cross exainination by counsel was necessary. All parties
concerned realized the judge would pay no heed to what had been
said. On the basis of this episode it czn be suggested that lax roles
of evidence do not invariably lead to findings at odds with the’law.
In relation to the tendency of some judges to award in effect thie cosis
of an appeal, it can be argued that in view of the award syitem it is
the only just thing to do.

As to the final ohiection to the presence of the county judge — that
he doesnt really decide anything and therefore only makes a real
appeal more expensive — it can b2 ohsarved that a substantial number
of cases are settled before the county judge. [t must be conceded that
when the landowner gets 2 large inctease the state usually will appeal,
but when the landowner loses oftentimes he will Stop here. It is an
indication that he probably will suffer a defeat’/before a jury also.
Therefore the ceunty judge i probably serving as & means of keeping
a certain amount of litigation out of the circuit courts.

3) The resoiution
This study is concerned primarily with the efects of adininistration
on the reality of legal provisivas. ¥or these Fuxpases it can be said
that in two respects the county judge system of review imposes certaln
limits on the written Jaw. Certainly there is some evidence of a
tendency to favor the landowner. There is also more ihan a slight
ibility that i a judge accepis testhnony whict: the sules of evi-
nee exclude, he will give some weight to it
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WELDON & HASS

ATTORNEYS AT LAW
HUGH J. WELDOHN 211 EAST ANAPAMU STREET TELEPHONE

VORI K.nAss SANTA BARBARA, CALIFORNIA 93104 WOoOLAND B-7O!4

ROBERT L. BLETCHER
WILLIAM L. LUC

September 17, 1965

California Law Revision Commissicn
30 Crothers Hall

Stanford University

Stanford, California 94305

Attention: John R, McDonough, Esg.
Re: Erinent Domain Statute
Dear Mr. McDonough:

For approximately fifteen years in my misspent life ! was an
attorney, or in other capacities, for the Minnesota Highway
Commission,

I am most interesulip your proposed revision of Eminent Domain
laws of Californmia,™ The Minnesota Statutes provide for the
appointment of three disinterested appraisers by the Superior
Court, and a report of their findings as to valuation to be
filed with the Court, For thirty days after the filing, either
side may appeal for a trial de novo. Either side may make
recommendations for appraisers,

Hearings may be held by the Board if desirable, and all of the
costs and expenses as assessed by the Supeior Court are payable

by the Highway Department, Thus, condemnation handles most of

;he_cases, and direct buying is done on an emergency or isolated
asis. :

It gets one away from the frailties of human beings negotiating
directly and with perhaps a desire to do an outstanding job on

the part of their clients who they interpret to be the Highway

Department.. In a great measure it removes political influence

and attempts at bribery.. :

Perhaps an examination of the Minnesota Statutes would be of
interest, and I would suggest that the best authority I know
on -the subject is Joseph Bright (aptly named), Legislative
Counsel for the State of Minnesota, State Capitol, St. Paul,
Minnesota, :

Very truly vy

JOHN K. HASS

- §g nlei -1
-%Mmpﬂ%ﬁ sg el 7.4
JKH/tg . '




 Minority Rep

Ta the Ronorabls Joseph Weln-
traub, the Chist Justise, and
the Assoclate Justices of ihe
Supreme Court:

The following report repre-
senis the expression of ths re-
commendsations of the minority
of the members of the Commitien
on Eminent Domatn on the Abol-
ition or Retention of the Com-
misstoner System. A majority of
the committee, siX members, vot-
ed for the retention of the com-

missioner system. A minority of

the committee, five members,
voted for -the gbolition of tha
commissioner system,

The minority of the committes
tavor the abolition of the com-.

missjoner system for the following

- reasons:

1. Hezrings before Commission-
ers take much more time and are
much more expensive than would
be the case If they were conduct-
ed by a trial judge In the ficst

instanee becanse Commissioners *

lack the broad experlencs of irial
judges and are unable to direct
trial proceedings with the sams
expedition and with the zame
proper application of the rules of
evidence,

Property owners, particulurly
owners of small homes, cannot af-
ford the luxury of paying counsel
and expert for two appearances—
one before the Comunlsstoners,
and agaln, before the court on
appenl.

2. The hearing by the Commls-
sloners under Title 20 has nob
been and cannot be a judicial
procesding. The Commission us-

ually consists of a lawyer, who has

not had Judicial experience of

tralning, a real estale broker, and

& buslnessman. The rales of evi-
dence are not judiclally applled,
extranesus testimony is recelved
ntor what it 15 worth” and much
yaluable time and money Are Lle~
lessly expended by both parties.

The record 13 nol availlable on.
appeal. In !mportant cases, the .

proceeding belore Commissioners

i ¢ prefiminary skirmish and the |

declsive battle Is fought In the
appeal,

his 1s parilcnlarly true In cases
in which the Federal Government
ts supplying a portion of the
moneys to acguire the land. Ap-
parently, Federal regulations and

practice require thal appeals 7
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must be taken from

Commission
“op's award It the award ks 10 par
sent in excess of the condemnor’s
appralsal. We are informed that

appeals have been taken where

this excess amgunted o -only-

slightly in excess of $104, -

3. The abolition of the commis- -

sloner system would expedite the
cendemnation proceeding and
make §t a dignified vehicle for the

prompt dispensation of justice In

a judiclal proceeding.

4. Condemnatlton casey are at
least &s important as the general
mn of Htlgated actions and
therefore showld have judiclal
hearing and be determined upon
the highest plane. There Iy no
good reason why condemnatlon
actlons should not be declded by

the most expeditious and effective .
judlelal procedure~-hearing and

determination by a trial court
gpplying the same rules of evi-
dence, procedure and substantive
law as are applied in other flelds
of ltigation.

‘The irial of condemnation cas«
es by & Superior Court Judge

© without the prellminary he:\rl.ni
our

and appeal to a Superior O
Judge and fury provided by Title

20, is not new In New Jersey pro-.

cedure.

N. J. S. A. 32:1-35.15 authorizes

the Port of New York Authorily
to exciclse the right of eminent

~domaln or condemnation to ac-
guire real property for alr term-

Ina! purposes by the procedure.

- therein set forth. By other stat-
:ytes, the same procedure is made
. available for the acquisition of
" real property by eminent domain
ior condemnation -for other pur-
P

. powers the Supericr Court o fix
jthe amount to be pald for the
‘ands under condemnation. This
. gectlon provides that: - )
: “The ecourt shall deternune
without a Jury, and with or
without & vlew of the real
property being acgulred, the
compensation which should
justly be mads by the Port Au-
thority to the respective own-
* pbs of such real property, and
fudgment shall be entered in
the amount so determined,”
N, X. 8. A, 32:1-35.36a s & per-
misstve statute which autherlzes

the Superior Court Judge to ap- .
point three Commissioners to hoid -

G5E5.
;. MW, J. 8 A 32:11-3515(L) em-

7 a hearlng and to fix such' sum, U
any, that in thelr judgment, will

represent the fair value of the
lands under condemnatlon. The
Judge may review such Andings
and s ot bound therehy but may
alter or reject such findings in
such manner as will, In his judg-
ment, [airly protect the interests

of the parties, and such review
#ay bo mada either with or withe

oul further hearing.

This power to appaint *Advis-
ory Commissioners” has bsen ex-
creised in only one contested case.

- Twenty-four cases have baen trisd

under the procedure prescribed by
N, J. 8. A, 32:1-3515 in which tha

Court determined without a jury :

compensation to be paid by the
Port Authority to the respective
property owners.

Counsel representing the Pork
Authority in thesc cases, who 18

also a member of ..iis subcommit-.

tee, in the light of hls experience,
strongly recommends the aboli-
tions of the dommissioner system
f&r the reasons hereinbelfore stat-
ed.

5. Showld it be concluded that
the Comnissioner system shall
be continued, the pariles should
be permitted to walve such hear-
ings and proceed divectly to trial

belore the court. There 15 no au=
thority for such walver in the
exlating  statutes and, withoud
statutory approval, such a waliver
might affect title to the lands be-
ing eondemned. ]
Respectiully submitted, for
the Minority,
By /s/ Russell E. Watsan
45/ Herbert J. Hannoch
/s/ James Rosen
Ths other Minority members of
the subcommities are John O,

Bigelow and lfover C. Richman,

J‘| : N
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PROCELURES FOR ASSESSMENT OF DAMAGES IN EMINENT

DCMATN CASES*

¥This study was prepared for the California Iaw Revision Commiseion

by the staff of the Commission. No part of this study mey be published

without prior written consent of the Cormission.

The Commission assumes no responsibility for any statement made in

this study and no statement in this study is to be attributed to the Com-

mission. The Commission’s amction will be reflected in its own recommenda-

tion which will be separate and distinct from this study. The Commission

should not be considered as having made a recommendation on a particular

subject until the final recommendation of the Commission on that subject

has been submitted to the legislature.

Copies of this study are furnished to interested persons solely for

the purpose of giving the Commission the benefit of the views of such

persons and the study should not be used for any other purpose at this time.




A Study Relating to
PROCEDURES FOR ASSESSMERT OF DAMAGES

IN EMINENT DOMAIN CASES

INTRCDUCTION

In attempting to clasgify the statutes of the verious states which deal
with the procedures by which damages are assessed in condemmation cases one
is confronted with a multitude of provisione which are almost as mumerous as
the agencies within the states which have the power to condemn propertﬁr. When
Rule 714 of the Federal Rules of Civil Procedure was enacted the Adviaory
Committee observed in the accompanying note that there were 269 different
methods of judicial procedure in different classes of condemnation casee and
56 different methods of nonjudicisl or administrative procedure.l It is
unfortunate to note that since the time of tbat study, although statutes in
various states have undergone many changes, the great variety of methods and
requirements still exists.

There has been an attempt in several states to sdopt & uniform procedure
to deal with all condemnation actions. 1 In & large number of other states
commiesions or study groups have been established to study the problem of
the great variety of procedures within a particular state, and statutes pro-
viding for the adoption of more uniform methods have been presented to the
legislatures of several of these sta.tes.lb

gince 1t 18 the desire of the Conmission to have some indication of the
procedure in the various states this study will attempt only to categorize
these statutes under broad headings and to indicate notable variations from

the general rule. There is a great deal of overlap but most frequently the
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differences between various methods make little difference for purposes of
evaluating the merit of the procedure. Further, i1t should be noted paren-
thetically that there often appears to be little reason for the variations
of procedure between condemning bodies within a particular state. This would

appear to depend upon the time in which the various statutes were adopted

~or the influence & particular group was able to wield in order to obtain

2
unique treatment.

A SURVEY OF THE STATES

The most common method of procedure among the states provides for the
filing of a petition by the condemning agency in the local trial court in
the county where the property is situated, the asppointment by the court of
three dlsinterested freeholders as commissioners or appraisers to Adetermine
and awvard damages, & right to appeal the commissiocner's award with a trial
de novo before & jury if requested, and finally, a right to ﬁppea.l from the
Jury'e award to the supreme court of the state. This procedure has been
adopted for all or at least a portion of the condemnation situations in
28 states.3 In some of these states, for example Minnesota, Delaware,
Indlana and Kansas, the commissioners are automatically appointed by the court
upon the filing of the petition while in others--such as Pennsylvanis--the
commission procedure is requested by petition and may be wvaived by agreement
of the parties. In Michigan the court may, with or without the request of the
parties, order the jury trial without the prior commissicn procedure.

The required qualifications of the commisseioners and the method by which
they are chosen alac varies significantly. Many of the states merely require

that the court appoint three disinterested free holders who are resideats of
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the county in which the property is situated. In about six states the
parties each appeint an equal mumber and the appointed commissioners choose
another. In severa) sitgtes the court puts forth a list of 9 or 13 and the
parties have a right to exercise preemptory challenges as in choosing a
Jury.

In special situstions there may be unigue methods of appeinting commis-
sioners. For example in Iowa, when the state is the condemnor, the Chief
Justice appoints the commissioner.

In Wisconsin, the commissioners are a permanent group of e specified
mmber in each county who are appointed for three year terms by the circult
judge. Not more than one-third of the commissioners may be attorneys. The
chairman of the commiseioners, who is elected by thehothers, chooses from the
panel the three who will serve in a particular case.

In Wyoming, in cases involving highweys, the appraisers are selected by
the County Board of Commissioners (similer to Californie Board of Supervisors).s
The qualifications for commissicners vary from the simple statement that he
must be a disinterested freeholdersto the requirement that he is worth $2,500
over and above debts in New Mexico, or the requirement in Pennsylvania that
one commisslioner be an attorney, or the requirement in Maryland that where
property is being condemned for road purposes the commission be composed of
one engineer, one lawyer and one farmer.7

In the bulk of the states using commissioners they are required to hold
hearings, take evidence and submit a written report of their award. In most
cases they can or must view property. In Pennsylvania the attorney member
must view, although a majority viewing is generally all thet is required in

other states. A majority vote will rule in most cases. A hearing on the
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commissioner's report is reguired in most states.

The commissioner's award is most frequently disregarded entirely when
there is a request for a jury trial and cannot be admitted in evidence
since there is & trial de novo by the jury or court. An interesting variation
from this procedure is found in Virginia where the commissioner's report is
treated in the same manner as a jury verdict. There is no gight to jury trisl
except in special cases Qiﬂi; condemnation for public parks ) and the court
is required to confirm the commissioners' report unless it finds fraud, cor-
ruption or improper conduct whereupon & new trial is hed with new commissioners
appointed.9 In Colorado an initial choice is made by the property cwner
between commissioners or a jury.lo In some stetes commissioners are used
when the state itself is the condemnor but not where other condemnors are
involved,ll while in othersl2 commissioners are used in all cases except
vhere public works or the state or federal govermment is the ccndemnor.l3

The procedure adopted by a large number of the other states involves a
trial by jury on the question of damages with a right to appeal the jury
verdict to a higher court. This method is used for at least saﬁe of the con-
demnation situations or as an alternmative choice in 18 states.l in most of
these states the jJury must be specifically requested. If a jury is not specifi-
cally requested the court may appoint a special master (e.g., Arizona) as
under the Federal Rules of Civil Procedure or may proceed to trial before the
court. Under the Alaska statute the court appoints the special mester after
commencement of the action and the jury trial ie in effect an appeal from
the master's report.l5

In most states where the jJury makes the initisl determination of damages

there is a specific right to a Jury view with the parties present.
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Mississippi has a unique provision for a special court of eminent
domain consisting of a justice of the peace and a Jury. A trial is had with
this jury and therg i1s a right of appeal to the circuit court and a trial de
hovo with a jury.l In several states the parties make special request for
the appointment of a master.l7

Insa fewsstates there is no right to a jury trial at any stage of the
proceedings.l Here the award is assessed by commissioners with a right to
sppeal to a higher court. In Iouisiana the trial is by the court except for
highway cases in which there is a procedure for determination by commissioners.
In New York all cases involving condemnation by the state of New York are
tried by & special procedure in the Court of Claims before the court without
a jury with a right to appeal to the Appellate Division of the New York
Bupreme Court sitting in banco.

Finally it should be noted that although there has been and continues
to be a considerable amount of study throughout the states with a view towards
. uniformity of procedure within a particular state, the new and proposed
statutes of the states contimue to represent a great variety of procedures
among the states. For example, Pennsylvania has adopted a procedure for
original gssessment by & board of viewers, with a right to a jury trial on
appeal and & further appeal to the Supreme Court. Maryland has provided for
a uniform procedure with a jury trial, if a Jjury is requested as the first
proceeding and Kansas, in 1963, amended their statute to eliminate & prior
appraisal system. Connecticut proposes & uniform system whereby the award
is made by a court appointed state referee with the court either approving

the report or appointing a new referee and a right to appeal to the Supreme

Court of Errors. New Jersey has s pending propoeed statute which would provide
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for the more common commissioner, appeal with a jury trial de novo and
appeal from there to the New Jersey Supreme Court system. It would appear

that despite the large amount of activity in the area of reform of assessment

procedures there will continue to be a wide range of varying procedures among .. .- -

the states.
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FOOTNOTES

Notes of the Advisory Committee on Rules of Civil Procedure, p.4356
following Rule 71A, 28 U.S.C. §2072 {1952).

See e.g., Kansas Stats. Annot.,§§ 26-501-26-508., Perdon's Pemna. Stats.

Annot. §§ 502-523; West's Wisc. Stats., §§32.05-32.08; Annot. Code of

Md., Art. 334, Subtitle y of Md. Rules Civ. Proc., Art. 89B (note
that Meryland still maintains a different procedure for highways},

See, e.g., An Act Revising Eminent Domaln Statutes, House Bill No. Lr72,

Senate Bill 1368, Connecticut, 1965; Proposed Eminent Domain Act

of 1966, BEminent Domain Revision Commission, New Jersey (1966).

A glaring example of this appears in the state of Alabama where commissioners

for assessment of damages are appointed by the judge of the probate

court, the commissioners to have the same gualifications a@s Jurors,

except in counties with populations frem 51,000 to 56,000 and 46,500
to 48,000 where the commissioners must be members of the County

Board of Egualizstion.

3. Code of Ala., Tit. 19 §§ 10, 11, 17, 35, 38, S4; Colo. Rev. Stats.)§§ 50-1-1-w

50-1-13, 50-3-1, 50-6+2--50-6-20; Conn. Gen. Stats. Arrot.,§48-12; Code of

Ga. Annot., §§ 36-313-- 36-603, 36-701--36-805; Idaho Code S8 7-796--

T-T1¥; Burns Ind. Stats. Annot., §§ 3-1702--3-1722; Iowa Stats. Annot.,

§8 L472.3-472.18; Kan. Stats. Anmot., §§ 26-501--26-508, €0-2101; Ken.

Rev. Stats., §§ 177.083-177.087, 416.230-416.310; Me. Rev. Stats. Annot.,

Tit. 35 §§ 3241-3252, Tit. 1 § 813; Annct. Code of Md., Art. 334,

Subtitle ¥ of Md. Rules Civ. Proc., Art. 89B; Mich. Stats. Annot.,

§6 8.3, 8.109-8.114, § 2133; Minn. Stats.. Annot., §§ 117.07-117.14s

Rev. Codes of Montana, $§ 93-9912--93-9915;
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Vernon's Annot. Mo. Stats., §§ 523.010-523.060, 74.515; N.J. Stats.

Annot., T.t. 20: 1-2-.20:1-26; N.H. Rev. Stats. Arnot., §§ 4:30-4:35,

371:15; N.M. Stats. §§ 22-9-1..22-9-33; Rev. Stats. of Web.

8§ T6-T0h-_75-717j 77-719; Gen. Stat. N.C. §§ h0-12--40-20;.

Okla. Stats. Annot., Tit. 27, § 2, Tit. 66, §§ 53-56; Perdon's

Penna. Stats. Annot., §§ 502-523; Gen. Iaws of 5.C. §§ 33-128,

25-55--25-58, 25-162--25-167; . Vernon's Tex. Civ. Stats., Art.

3264, §§ 1-4, Art. 3264a-3268; Tenn. Code Annot., §§ 23-1401--23-1418;

W.Va. Code, §§ 5372-5382; West's Wisc. Stats.,. §§ 32.05-32.C8;

Wyoming Stats., §§ 533-556.

West's Wisc. Stats. Annot., § 32.08.

Wyoming Stats. § 587.

NtM' Stats Annot-, § 22"9-33.

Annot. Code of Md., Art. 898, § 17.

Code of Va., §§ 25-182, 25-46.19.

Code of Va., § 25-46.21.

Colo. Rev. Stats. § 50-1-6.

Mass. and N.H.

S.C.

Ky. has no commissioners where city parks or condemnation by the tele-

Ark.

phone company is involved. Ky. Rev. Stats., §§ 416.120, 150-200.

Stats. Annot., §§ 35-101, 35-201-310, 35-L06, 35-806; Ariz. Rev.

Stats., §§ 12-1116-1122, 12.1146; Fla. Stats. Annot., §§ 73.01-73.16;

Rev. Iaws of Hawaii, §§ 8-9 - 8-10; I1l. Annot. Stats., Ch. Y47,

§§ 1-12; Annot. Iaws of Mass., Ch. 29, §§ 14-22 (must make special

request for jury); Annot. Code of Md., Art. 334, § 2, M3. Rules of

Civ. Proc. Subtitle U; Miss. Code Annot. §§ 2750-2771, 8319; v .
-5
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Nev. Rev. Stats., §§ 3?.060-37.110, 37-200; N.D. Century Code

§§ 32-15-17--32-15-3k; Page's Ohioc Rev. Codes Annot., §§ 719.05-

719.20, 2709.06-2709.29; Oregon Rev. Stats. §§ 35.010-35.130,

281.220; Gen. Iaws of R.I., §§ 25-1-3--24.1-9, 37-6-1--37-6-17,

45-32-34; 5.D. Code of 1939 §§ 37.40, 3L.4001-34.4012; Utah

Code Annot., §§ 78213-1,18-34-16; Utah Const. Art. I, § 10; Vt.

Stats Annot,, Tit. 19, §§229-232; Wash. Stats. Annot., §§ 8.04.010-

8.04,150, 8.08.080-8.08-050,

Alaska Stats. §§ 09.55.250-09.55.320.

Miss. Stats. Annot., §§ 2750-2771.

Ca. (Roads); Utah; N.C. (Public Works ).

Delawvare Code Annot., §§ 6102-6115; West's Ia. Stats. Annot., Art. 2633,

Art. 19.4; Consol. laws of N.Y., Ch. 73 (Condemnation Iaw, Laws

of 1920, Ch. 923.) Art. 2, §§ 4-19.

West's Ia. Stats. Annot., §§ 19.51-19.66.




