#36(L) 7/19/65
Memorandum £5-52

Subject: Study No. 36(L) - Condemmation Law and Procedure (Discovery in
* Eminent Domain Proceedings

Attached (pink pages) is a copy of Senate Bill No. 71 (1963 Session)
relating to discovery in eminent domain proceedings. This bill passed the
Senate but was not approved by the Assembly Judiclary Committee because of
cbjections fram attorneys representing property ouners. Also attached is a
copy of the Recommendation and Research Study that relates to Senate Bill
No. T71.

Jg a. part of our study of eondermation law apd procedure, the staff
suggests that this bill, together with the Reccmmendntion and Research Study
upon which the bill is :‘based, be distributed for comments after the October
meeding. The letter of transmittal we would use to0 transmit this materiad to
interested persons is attached as Exhibit IT (greer; pages).

Respectfully submltted,

John H. DeMoully
Executive Secretary
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« AMENDED IN SENATE MAY 7, 1963
 AMENDED IN SENATE MARGH 26, 1963

-'szENATEBm ) . ' Netm

' uoed 'hy Senator cobey
(At requent ot Cnhiorma Law Revision Cammmmn)

" Jannary 14, 1963

* . REFEREED TO, COMMITTEE ON JUDICIARY

’

l

cedure, n!cw to mmms# domain procudmga.‘
' ch peopls of the State of C‘ahfdrma do enact as follows:

is amended snd renumbered to read:

éntitled to have the araount of the award for aaid property first
: dotermined as between plaintiff and ali defemhnts claiming

.be determined by the court, jury, or referee and the award
: apporuoned ascordingly!

taxed against the plaintiff exeept that the costs of

* direst.,

cedure, to read:
© 12461, (a) Any party to an emmsnt domain

and ﬂla a demand o exchange valuation data.

- {b). A party oz whom a demand is served may,notlatem-
thagp fve 10 dayn after ths service of the démand, serve upon
enyadvempa,rtytothemnentdomamproeeedmgm&ﬁlea

ﬁa-rwgs;*:.;;zwﬁsmwmmum,l ‘

Anacttodﬂmdq{ndrmmbar Sschou 1246.1 of, to amend
Section 1247b of, and to add Sechions 1346.1, 1246.9; 1346.3, -
13464, 1346.5, 1246.6 and 12487 o, the Cods of M Pra-

Smn 1. Section'1246.1 oftha Code of Civil Procedure
1246.9. Where there are two or more estates or, d.'mded -
terests in property songht to ba condemued, the' plaintif? is
any interest therein; thercafter in the same proceeding the .
. respeetive rights of such defendants in and to the award shall -

The costs of determining the appor-’.
tionment of the award shall be allowod to the detendanu and )

-any issne as to title between two or more defendants shall be .
bornebythedefmdantsmsuehpmpnrtwnasthewurtm" '

prececding
may, not later than 45 days prior. to the day set for trial,
gErVE TUpon adversapartytothoemmentdommpmndmg,-

Sko. 2. Samonmmnaaaeamthecoaeofmvnrm.';‘

!

et
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' eross-demand lo exchange valustion data relating to t.he pareel
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. party upon whom a demand or cross-demand was served sball
- gerve and fle a giatemeant of valuation ‘data. A party who .

‘eedure, to read :

o e

of property deseribed in the demand.-
{6} The demand or eross-demand shall:
(1) Describe the pareel of property wpon whieh veloation .

dats is sought to be exchanged, -wineh desanptmn may be . .

made by reference to the compleint. ¢
“(2) Include 2 statement in subst&ntmlly the following form:

“"You are required to serve and file a statement of valuation ,'
iats in eomplience with Sections 1246.1 and 1246.2 of the Cods . *

‘of Civil Procedure not later than 20 days Frior to the duay set

for triakand, sabject to Seetion 12465 of the Cods of Civil

" Procedure, your failure to do so will eonstitote & waiver of the -

right to introduce on direct examication during your ease in -
ehmfanymattermqnmdtubesetieﬂhmyonrmtof

‘valnation data.”

{d) Notlaterthan%danpnortothedaymiortrul,
each party who served a demand or ervds-demand and each

a

4-\

served o demand or eross-demand shall serve his statement, ..

of valuntion data upon each party on whoma he served his de-

- mand or crossdemand. Each party on whom s demand or
" erogs-demand was served shall sorve his statemerd of walue
ation dats wpon the party who served ﬂm deimand or urou- N

demand,
(e) The Judicial Couneil, by rule, mnv preceribe times for

“serving and filing demands and eross. demands, and a time i |
. for serving und filing statements of valustion data, that are’. ~_:
- different from the iimes specified in this section, but only if g
- such rules provide sesuranee that the trial will be held within

20 days from the day on which the staiementa of valuation -
duta are required by such rules to be sarved and filed. Such -

: yales may provide Tor a different form of statement than thnt
apecified by poragraph (2) of subdivison (e).

Bec. 8. Secuonm&z’maddediothecodeoigvﬂho-

1246.2. The stutement of valuation data shall contain:
{a) The name znd business orraudaneasddmafeach

'.person intended to be called as an expori witness by the party. -

(b) The name and business cr rovidoncs address of each’

r','

. person intended o be called as s witness by the party to testify - -
" to his opinion of the value of the property described in the.

demand or ercss-demand or as ta the woount of the damage or - '5_;:

" benefit, if any, to the larger parcel frora whick sueh pmperty :
§3 taken and the name and business or residence addmaa

sach person wpon whose statements or op;mon tha aplmon is \ j:j'

.based in whole or in substantial part. :
- (8} Thaopmunofeaehmtnmhatedmreqmredmmb- ,
. division {b) of this section as to the value of the property

described in the dexmand ¢r croas-demand and as to the smount

ofthedamsgcorbeneﬁt,ifany,whiehﬁnmtothem, o
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parcel from which such property is taken and the following
data o the extent that the opinion is based therconm: : '

(1} The highest and best uge of the property. -

. {2} The applicable roning and the opinion of the witness
eoncerning probable change thereof.

(3) A list of the offews; eontvacis; snles of property; lences
il other teancactions safes, contracts to sell ond purchase,
und lseser supporting ihe opinion. .

(4) The cost of reproduction or replacement of the property
less Gepreviation and obsoleseonee and the rate of depreciation |
(5} The gross and net income from the property, its reason-
able net rertal value, iis eapitatised velue and the rats of

“ eapitalization used.

(6) Whers the praperty is a purtios of a larger parcel, & .
'wﬁpﬁm of the larger parcel from widch the property ia
en.

(d) Witk respeel to cach offer; carnmael; ule; Joass or ather
teancaction sule, coniract or lease listed under paragraph (3) -
of subdivision (c¢) of this seetion; : '

(1) The namcs and business ov residence addresses, if
Jomown, of the pariies to the transacsion. _

- {2) The location of the property subjeit to the transaction.
{3) The date of the transaeiion. , _
{4) If recorded, the date of recording and the volume and

_page where recorded.

{5) The cousideration and ether termas of the transaetion.
The stateiwent io liew of stating the torme coutsined in any
.contraet, loase or other document mayz. i such doeument is

" whera and ihe times when it is available for inspection. :
- 'Sze. 4. Seuiion 1246.3 is added to the Code of Civil Pro- .
eeadure, to voad: o

1246.3. (a) A party who has served and fied a statement

upon whom the statoment was served if, aftcs service of his -

- ‘statemant of valustion data, he: . - R .
{1) Dotexmines o call an expert wiiness xot listed on his .

siatement of veluation data; _ : . :
(2) Determiney to call a witness not listed on his siate- -
nient of valuation dris for the purpose of having such witzess
‘testily to bis upinion of the value of the property deseribed - -
{1 the dewasd or the awsunt of the damage or beuusfit, if eny, -
1o the larger parcel frow which such property is igken; .
{8) Determines to have a witness called by him testify on
_direet exumuination dering bis case in chief o any data re- -

- quired io be tisted on the statemont of valuation data but-.

. whish was net so lisied; or | ' : e
{4) Discovers any Gata required to be listed on his sfate- -

“ment of vaination dsta but which was not so listed,

(&), The notice required by subdivision (a) of this section .
“shall include the information specified in Seetion 12462 and -

!available for inspection by the adverse party, sinic the place -

of valnation Aata shall diligeatly give vatios to the parties
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-shall be in writing; but sash notiee is not required to be in

. writing if it js given afier the commencement of the trial

Sec. 5. . Section 1246.4 i asided to the Cade of Civil Pro-
_eedurs, to read: . _
1246.4. Except as provided in Scetion 1246.5, if a demand
to_exchange valuation Jais ond one or more statemecnts of
' valuation data are servcd ol filed pursuant to Beetion 1246.1:
{a) No party requisai .o serve and file & statement of valu. -
ation data may cell wn expert witness te testify on direct
examination duving tic «ase in chicf of the pavty ealling him
unless the name and 1d ivess of such witness are listed og tha
atatement of the pariy whe oails the witness, '
(b} No party reqrir:d to serve and file a statement of valo-
ation data may cal’ & ‘wituess to testify on direct examination
daring the cave in ~i.f of the party ealling liiny to his opinion
of the value of the proporty deseribed in the demand or cross.
demand or the am mat of the damage or benefit, if any, to the
larger parcel frecn which sueh praperty is isken unless the
name and addres. of such witness ave listed on the statement
of the party why ralls the witness, . '
_ {2} Neo witnes« eallod by any party required to serve and file
a siatement of valoation dats may testify on direet examina.
tion during the ense in ¢hief of the party who called him to
-any datn reguirad o be listed on a statement of valoation data
unless such dea js listed on the statement of valuation data
of the party vho cails the witness, except that testimony that
-ie.merely an zplasation or elaboration of data so listed is pot -
Inadmisiible under this seetion, - _ )
Sz, 6. Srotion 1246.5 iv added to the Code of Civil Pro-
cedure, to resd: _ . . N
1246.5. * (v) The eonrt may, upon sneh farme as may be Just,
“permit & party to call 4 witness or 1o introdvoe evidenss on
direet exami.2 ion during his ease in chief where sach witness
or evidence i cequired to be but is not listed in such party’s
statement ¢l v luation data, if the court finds that sush party
has made » 2-0d faith effort to ecomply “with Seefionsi1246.1
and 1246.2, tixt be has complied with Section 1248.3, and that,
- by the date of the service of his statement of valuatjen_ dats, ha:

{1) Would not ik the exercise of reasonnble diligence have .
doterminzd 1o call such witness or discovered or listed such
eyidenes; v - N B

{2} Tuiled to delermine to eall such witness or o discover
or list tuch evidenee through mistale, inadvertence, surpriss or
excustile negleet. e o

(B} In making a detormination under thic seclion; the court
thali tyke into gcoount the faot that the oppesing party may.
have reided upow ihe sislement of ‘walualion deia and ey
“be sirprisod or prejudiced sf the wilness 8 called or the

evidance introduced. R ’
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-gedure, t¢ read: .

1246.6. The procedure provided in Sections 12461 to -

. 1246.5, inchusive, does not prevent the use of other diseovery.

procedures in eminant domain proceedings. o
Sec. 8. Seeliop 1246.7 iz added to the Code of Civil Fro- -

_eedure, to resd:

1246.7. Nothing in Sections 12461 to 1246.6, inelusive,

_makes admissitle any matter that is not otherwise admissible
an evidenee in emizent domain proceedings. -

See. 9. Seetion 1247b of the Code of Civil Procedure is

. amended to read:

1247b. Whenever in an eminent domsin proceeding only a

- portion of a parcel of property is soughi to be taken, the

plaintiff, within 18 days efter a vequest of o defendant to
Hire PrAntifE upon request of a dewfendani made wot loter then

- 45 day: wiwr to the day set for irial, shall prepare a map -
' showing the boundaries of the entire pareel, indicating thereon
. the part te be taken, the part remaining, and shall serve an

exact copy of auch map on the defendunt or his attorney not

. Jater than 15 days prior o ihe day sel for tKs preirial con.,’
ference, or, if no preivial conforence iz keld, not later than 50
' doys prior te the day sed for trial . . Lee o




STATE OF CALIFORMIA EDMUND G. BROWN, Governor

CALIFORNIA LAW REVISION COMMISSION

ROOM 30, CROTHERS HALL
STANFORD \NUVERSITY
STAMFORD, CALIFORMEA $4305

JOHM L. McDOMOUGH, ir.
Chairwman

RICHARD H. Ki L
o EATING

SENATOR JAMES A. COMEY
ASSEMBLYMAM ALFRED H. SONG
JOSEPH A. BALL

JANES R, EDWARDS

SHO SATO

HERMAM ¥, SELVIN

To: Persons Cosmenting on Tantative Recommendationsz of the
California Law Revision Commission Relating to Condsmnation
Law and Procedurs

The Californis Law Revision Ccomission iz planning to recommend
& comprehensive eminent domain statute for enactment 5t the 1969
sezslon of the Legislature. During the next three years, the
Commisgion will ba preparing ard distributing tentative recommenda~
tiens on verious aspects of this subject to interested persons for
comnent, These cooments will be taken into acoount whan the statute
to be reccmmended to the 1969 lLegislature iz prepared.

The enclosed materials relate to discovery in eminént domain
proceedings. The materials conmist of:

{1} Senate Bil} No., 71 which was imtroduced at the 1963
legislative sersiom,

(2) A pamphlet containing the Commimsion's Recommendation and
Study relating to Discovery in Eminent Damain Procesdings.

Senate Bill No. 7l passed the Senate in 1563 but disd in the
Agsendbly Judicilary Coamwitiee, The bill is explained in some detall
in the Reccemendation comtained in the emslosed pamphlat. The apend-
ments which were made after the bill was introduced are primarily
of a technical nature,

The Commission seeks comments on whether such legislatien da
needed end desirable and vhether any changes should be made in the
legislation as it passed the Senate in 1963. In order to msintain
owr schedule on this projeet; we would like to receive any ccements
you may care to make not later then June 30, 1966.

" Executive Secretary



