#53 12/6/65

Memorandum 65-78
Subject: Study Ho. 53(L)} - Personal Injury Deamages as Separate Property

Accompanying this memorandum are two copies of a tentative recommenda-
tion (on pink) relating to personal injury damagesf Twe coples are
provided so that you may mark suggested textual revisions on one copy
and return it to the staff et the December meeting.

The tentative recommendation has been revised to reflect the decisions
made at the Hovermber meeting., The following matters should be especially
noted:

The comment to Section 163.5 is new.

Section 164,7 has been slightly revised. An awkward parentheticel
rhrase +that appeared in the former version is now subdivision (b).

Section 171 a5 it appeared in the last tentative recommendation could
not be readily fitted within the title to the bill. Moreover, its subject
matter duplicated Civil Code Sections 167 and 168 in large part. Accordinglw
we moved the substance of the proposed change back into Seetion 17la
where we originally proposed to place it. Drafting difficulties had caused
us to substitute a revision of Section 171 for the originel 17la amendment;
but we think that the drafting difficulties have been overcome in this
draft,

Seetions 900-907 of the Code of Civil Procedure are here proposed
to contain the Commission's contribution reecmmendations. Section 900
has been added to facilitate the drafting of Section G0 {as well as the
following sections) to provide for a right of contribution whenever a
spouse is involved either as the party claiming contribution or as the party

from whom contribution is claimed.
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The amendment to Section 17le formerly appeared in the principal bill.
With the revisions made in the section to remedy previous drafting defects,
we could not bring the amended section within the scope of the title to
the principal bill., Accordingly, we are here proposing a trailing bill to
taks effect only if the principal bill takes effect.

Respectfully submitted,

Joseph B. Harvey
Assistant Lxecutive Secretary
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#53 12/6/65
TENTATIVE RECCMMENDATIOR
of the
CALIFORNIA IAW REVISION COMMISSION
relating to
WHETHER DAMAGES FCR PERSONAL IRJURY TO A MARRIED PERSON
SBOULD BE SEPARATE (R COMMUNITY PROPERTY

The 1957 Legislature directed the Law Revision Cammission to undertake
& study "to determine whether an award of demages made to a married person
in a personal injury action should be the separate property of such married
person.” This study involves more than a consideration of the property
interests in damages recovered by a married person in a personal injury
sction; it also inveolves a consideration of the extent to which the contribu-
tory megligence of one spouse should be imputed to the other, for the doctrine
of imputed contributory negligence has been determined in the rast by the

neture of the property interests in the award.

Hany, if not meed, actions for the recovery of damages for Personal
injury in vhich the contributory negligence of a spouse is a factor arise out
of vehicle asccidents. Because contributory negligence is imputed to vehicle
ovners under Vehicle Code Section 17150, that section crestes special problems
of imputed contributory negligence betveei. gpoused, The problems of imputed
contributory negligence under Section 17150 are dealt with in a recommendation
that 11111 be separately published. Nevertheless y that recommendation shouid
be considered in connection with this. recoumendetion, “for the two.recarmendas-: -
tions taken together, provide a comprehensive and consistent statutory scheme
m the subject of imputed contributory negligence betvireen spouses,
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Perscnal injury demages as separate or eommnity - property

Prior to the enactment of Civil Code Seetion 163.5 1in 1957, damages
awarded for a personal injury to a married rerson were comnmunity property.

CIVIL CODE §§ 162, 163, 16k; Zaragosa v. Craven, 33 Cal.2d 315, 202 p.2d

73 (1949); Moody v, So. Pac. Co., 1567 Cal. 786, 141 Pac. 388 (191h4). Eaeh

spouse thus had an interest in any damages that night be awarded to the
other for a personsal injury. Therefore, if an injury to a married person
resulted from the concurrent negligence of that person's apouse and a third
party, the injured psrson was not permitied to recover demages, for to allew
damages would permit the negligent spouse, in effect, to recover for his own
negligent act. Kesler v. Pabst, 43 Cal.2d 25%, 273 P.2d 257 (1954).

Civil Code Section 163.5, which provides that damages awarded to a
married person for personal injuries are separate property, was enacted in
1957. Its purpose was to prevent the contributory negligence of one spouse
from being Imputed to the other to bar recovery of damages because of the
commmnity property interest of the guilty spoi.se in those demages. Estate of
Simond, 220 Cal. App.2d 339, 33 Cal, Dptr. 845 (1963); 4 WITKIN, SUMMARY OF
CALIFCRNIA LAY 2712 {1960}.

£1%hoygh Seetion 163.5 elimina.tet_l.the doctrine of Imputed contridutory
negligence insofar as that doctrine we.ns based on the community nature of a

spouse's perscnal injury damages (see Cocke v, Tsipouroglou, 59 Cal.2d 660, 66k,

31 Cal. Rptr. 60, 361 P.2d 940 (1963)), its sweeping provisions have had other
and less desirable consequences. First » 1t applies to any recovery for Yerecnil
injuries to a married person regardless of whether the cther spouse had
anyihing to do with the injuries, thus changing the lair in an igportant respect
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although it was unnecessary to do so to remedy the problem ithe Legislature
wag attempting to solve. GSecond, although earnings are community property--
and are usually the chief source of the community property--damages for the
loss of future earnings are, incongruously, mede the separate property of
the injured spouse by Section 163.5. Third, while expenses incurred by
reason of a personal injury are usually pald from community property, Section
163.5 seems to make any dsmeges swarded as reimbursement for such medical
expense the separate property of the injured spouse, thus preventing the
community from being reimbursed for the resl losses that it has suffered by
reagonr of the injury.

Ag separate property, the damages received for personsl injury are not
subjeet to division on divorce. They may be disposed of by gift or will
without limitetion. In case of an intestate death, the surviving spouse
receives all of the comrunity property, bui mey receive as little as one
third of the separate property. Scme couples may, by commingling the damages
awvard with community property, convert it to community property and inadvertently
incur a gift tex liability upon which penalties and interesi mey acerue for
years before it is discovered.

To eliminate these undesirsble ramifications of Section 163.5, the
Commission recommends the enactment of leglslation that would again make
rersonal injury damsges swarded to & married person commumnity property. The
problem of imputed contributory negligence should be met In same less drastic
way than by converting all such damages into separate property.

Although personal injury damsges awarded to a married person should be
comnunity property as a general rule, the Camission recommends retention of
the rule that such damages are separate property when they are paid in compen-

sation for an injury inflicted bty the other spouse, If damages paid by one
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spouse to the other in compensation for a tortious injury were regarded as
community property; the tortfeasor spouse would, in effect, be compensating

himgel? t{o the extent of his interest in the community property.

Manegement of community property perscmal injury damages

Because a.wife's personal injury damages are her separate property
under Civil Code Section 163.5, they are now subject to her management and
control. It is unnecessary end undesirable to change this aspect of the
existing lav even though personal injury dameges are made community property.

If personal injury damsges were community property subject to the
husbend's menagement, the law would work unevenly and unfairly, A Judgment
creditor of the wife, who would heve been able to obtain satisfaction from
the wife's earnings, would be unable to levy on damages paid to the wife
for the loss of those earnings. A husband!s ereditor would be able to
levy on the dameges paid for the wife's lost eamrnings even thouzh he eould
not have reached the earnings themselves. The wife's aéset, ker earning
capacity, would be converted in effect to the husbend's asset by a damages
avard. Yet no such conversion takes place upon the husband's recovery of
personal injuwry demages.

Prior to the enactment of Section 163.5, Section 17lc provided that
the wife had the right to manege, inter alia, the community property that
consisted of her personsl injury damages. Upon amendment of Section 163.5
to meke personal injury demages community property, Section 17lc should be

amended to again give the wife the right to manage her personal injury demsges.
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Payment of damages for tort liability of a married person

In Grolemund v. Cafferata, 17 Cal.2d 679, 111 P.2d 641 (1941), the

Supreme Court held that the community property is subject to the hushand's

liability for his torts. In McClain v, Tufts, 83 Cal. App.2d 140, 187

P.2d 818 (1947), it was held that the community property is not subject

to 1liability for the wife's torts, Both of these decisions were based on the
husband®s right to manage the community property, and both were decided
before the enactment of Civil Code Section 171le, which gives the wife the
right to manage her earnings. The rationale of these decisions indicates
that the cormunity property under the wife's control pursuant to Section
1T7ie is subject to 1liability for her torts and is not subject to liability

for the husband's torts; but no reported decisions have ruled on the matter.

Cf. Tinsley v. Bsuer, 125 Cal. App.2da 724, 271 P.2d 116 (1954} {wife's
“earnings" derived from embezzlement are subject te the quasi-contractual
liability incurred by the wife as a result of the embezzlement under
Civil Code Section 167),

The Commission recommends the enactment of legislation to make clegr
that the tort lisbllities of the wife may be sstisfied from the community
property subject to her management and control as well as from her separate
property. Such legislation will provide assurance that & wife's
personal injury damages will continue to be subject to liability for her
torts even though they are community instead of separate property.

When a tort liability is incurred because of an injury inflicted by

one spouse upon the other {see Self v. Self, 58 Cal.2d 683, 26 Cal. Rptr.

97, 376 P.2d 65 (1962), and Klein v. Klein, 58 Cal.2d 692, 26 Cal, Rptr.

102, 376 P.2a 70 (1962), which abandon the rule of interspousal tort immunity),
it seems unjust to permit the liable spouse to use the community property
(ineluding the injured spouse's share) to discharge that liability when the

guilty spouse has separate property with which the liability could Ye
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'discharged. The guilty spouse should not be entitled to keep his separate -
estate Intact while the community property is depleted to satisfy an obligation
arising out of an injury caused by the guilty spouse to the co-owner of the
community.

Accordingly, the Commission recommends the enactment of legislation that
would require a spouse to exhaust his separate property to discharge & tort
liebility arising out of an injury to the other spouse before the community

property subject to the guilty spouséts control may be used for that purpose.

imputed coatributory negligence

flthough the enactment of Section 163.5 has had undesirable ramifications
in its effect on the community property system, it did successfully abrogate
the doctrine of imputed contributory negligence and allow an injured spouse to
recover for injuries caused by the coneurring negligence of the other spouse and

a third party. See Cocke v. Tsjpouromiou, 59 Cal,2d 660, 664, 31 Cal. Rptr.

60, 381 P.24 940 {1963). The enactment of legislation making personsl injury
damazes avarded to a married person community property will again raise the
problem that Sectlon 163.5 was enacted to solve.

The doctrine of lmputed contributory negligence should be met directly--
by providing explicitly that the negligence of one spouse is not to be imputed
to the other. Thie wouid, however, permit en injured spouse to place the
entire tort liability burden on the third party and exonerate the other spouse
whose actiocns also contributed to the injury simply by suing the third party
alone; for a tortfeasor has no right to contribution from any other tortfeasor
upder California law unless the joint bLortifeasors are both joined as defendants
by the plaintiff and a joint judgment is rendered ageinst them.

A fairer way to allocate the burdens of lisbility vhile protecting the
innocent spouse would be to provide for contribution between the joint tort-
feasors. Contribution would provide a means for providing the innocent spouse
with complete relief, relieving a third party whose aciions but partiaslly
caused the injury from the entirs liability burden, and requiring the guilty

spouse to assume his proper share of responsibility for his fault,
.



The existing contribution statute (CODE CI% PROC, §§ 875-880) does not
provide an effective right to contribution when one of the joint tortfeasors
1s the spouse of the plaintiff. Under the existing statute, the plaintiff
iz in virtually complete control of a defendant's right to contribution; for
the contribution right dces not exist unless there is a common Judgment
against the joint tortfeasors. A defendant has no right to cross-complain
for contribution against a person not named as a defendant by the plaintiff.

Cf. Thornton v. Luce, 209 Cal. fpp.2d 542, 26 Cal. Rptr. 393 (1962). Thus

a plaintiff may shield his spouse from contribution liability by the simple
expedient of refusing to name the spouse as & defendant. The close relation-

ship of the parties would encourage a pleintiff to utilize this control

over the defendant's right to contribution merely to shield the plaintiff's
spouse from responsibility for his fault. Therefore, to create an adequate
right to contribution when the plaintiff's spouse is involved, legislation
should be enacted which gives a defendant the right to cross-complain against
the plaintiff's spouse for the purpose of seeking contribution, thus depriving
the plaintiff spouse of the pover to eucnerate the ~Huiliy spouse

from contribution lisbility.

PROPOSED LEGISLATION
The Commission'’s recommendations would be effectuated by enactment

of the following measures:



#53(L)

An act to amend Sections 163.5 and 17la of, and to add Sections 164,5

apd 16L4.7 to, the Civil Code, to add a new chapter heading immediately

preceding Section 875 of, and to add Chapter 2 (commencing with Secticn

900) 4o Title 11 of Part 2 of, the Code of Civil Frocedure, relating to

tort liability of and toc married persons,

The people of the State of California do enact as follows:

SECTION 1. Section 163.5 of the Civil Code is amended to read:
163.5. All-damsgesy-specisl-and-generaly-svarded-a-married
persen-in-a-eivii-setion-fer-perconal-injuriesy-are-ske-sepavate

prepersy-of -sueh-rarried-persen. All noney or other property paid

by or on behalf of a married person to his spouse in satisfaction of

a Jjudmment for damages for personsl injuries to the spouse or pursuant

to an agreement for the settlement or compromise of a claim for

damapes for personal injuries to the spouse is the separate property

of the injured spouse.

Comment. Prior to the enactment of Section 163.5 in 1957, damages paid
to a married person for personal injuries vere community property. Zaragosa
v. Craven, 33 Cal.2d 315, 202 P.2d 73 (1949). The enactmeni of Section 163.5
made all damages awarded for persomal injury to a married person the separate

property of such person. Lichtensuer v. Dorstewitez, 200 Cal. App.2d 777, 19

Cal. Rptr. 654 (1962). Under the above amendment of Section 163.5, personal
el



injury demages paid to & married persca will be separate prcoperty only 1if
they are pald by the other spouse. In 21l other cages, the Zorner rule«-
that personal injury dacages paid to a married Tersen are conmunity

property--will be restored,



SEC. 2. Section 164.5 is added to the Civil Code, to read:

164.5. If a married person is injured by the negligent or
wrongful act or omission of a person other than his spouse, the
fact that the negligent or wrongful act or omission of the spouse
of the injured person was a conecurring cause of the injury is not
a defense in any action brought by the injured person to recover
damages for such injury except in cases where such concurring
negligent or wrongful act or omission would be a defense if the

marriage did not exist,

Corment. Section 163.5 was enacted in 1957 in an effort to overcome

the holding in Kesler v, Pabst, 43 Cal.2d 254, 273 P.2d 257 (1954), that

an injured spouse could not recover from a negligent tortfessor if the
other spouse were contributively negligent, op. raticnele of the Kesler
holaiiy; was that to permit recovery would allow the guilty spouse to profit
from his own wrongdoing because of his community property interest in the
damages. Section 163.5 pade personal injury dameges cseparate property so
that the guilty spouse would not profit and his wrongdoing could not be

imputed to the innocent spouse.

Section 163.5 is amended 1n this act to restore the former rule that
personel injury damages are commnity property. To prevent the rule of Kesler
v. Pabst, 43 Cal.2a 254, 273 P.2a 257 (2554%), frem again veing applied in personal
injury actions brought by a married person, Section 164.5 provides directly
that the contributory negligence or wrongdoing of the other spouse is not a
defense to the action brought by the injured spouse. However, to avoid
requiring the third party to pay all of the demages in such a case, he is
given a right to obtain contribution frem the guilty spouse by Sections

900~307 of the Code of Civil Procedure.
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SEC. 3. BSection 164.7 1s added to the Civil Code, to read:

16k,7. ({a) Where an injury to a married person is caused in
whole or in part by the negligent or 'rongful act or cuission of his
spouse, the community property may not be used to discharge the
liability of the tortfesscr spouse toc. the injured spouse or his
liability to meke contribution to any joint tortfeasor until the
separate property of the tortfeasor spouse, not exempt frem execution,
is exhausted.

(b) This section does not prevent the use of community property
to discharge a liability referred to in subdivision (a) if the injured
spouse gilves written consent thereto alTter the occurrence of the
injury.

{c) This section does not affect the right to indemnity provided
by any insurance or other contract to discharge the tortfeasor spouse's
liability, whether or not the consideration given for such contract
consisted of communlty property, if such contract was entered into
prior to the injury.

Comment. As a general rule, a tort liability of a married person may
bte satisfied from either his separate property or the community property
subject to his control. See Section 17la and the Cocrment thereto. Section
16h.7 is added to the Civil Code to require that the tortfeasor spouse resort
first to his separate property to satisfy a tort obligation arising out of an
injury teo the other spouse, When the liability is inecurred because of an
injury inflicted by cne spouse upon the other, it is unjust to permit the

guilty spouse to keep his separate estate intact while the comsunity is

depleted to satisfy an obligation resulting from his injuring the co-owner of
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the community,

Subdivision (b) provides that the torifeasor spouse way use community
property before his separate property is exhiausted if he obiains the written
consent of the injured spouse after the cccurrence of the injury. The
limitation is designed to prevent an inadvertent waiver of the protection
provided in subdivision {a) in a marriage settlement agreement or property
settlement contract entered into long prior to the injury.

Subdivision (c¢) is designed to permit the tortfeasor spouse o rely
on any liability insurance policies he may have even though the premiums

bave been pald with community funds.

-t D



SEC, L. Section 17la of the Civil Code is amended to read:
17la. (a}) For-eivil-injuries-cormitied-by-a-marriod-woman,
damagos-may-bo-recovered-from-her-alone,-and-her-hushand-shall

Ret-be-liable-therefor, A married person is not liable for any

injury or damage caused by the other spouse except in cases where

he would be Jeimtly liable with-ker therefor if the marriage d4id

not exist,

(3) £ married perscn's lisbilily fcor any toriicusly inflicted

fwjury or dargge mey be satisfied orly from the serarsic property

of such married perscn and the community property of whiich he has

the raiazenment and control.

Comment. Prior to the enactment of Section 17la in 1913, a husband
was liable for the torts of his wife merely because of the marital relation-

ship. Henley v, Wilson, 137 Cal, 273, 70 Pac. 21 (1902). Section 1T7la

was added to the code to overcome this rule and ta exempt the husband's
separate property and the community property subject to his control from

liability for the wife's torts. McClain v, Tufts, 83 Cal. App.2d 140, 187

P.2d 818 (1947). The section was not intended to, and did not, affect the
rule that one spouse may be liable for the tort of the other under ordinary

principles of respondeat superior. Perry v, lMclaughlin, 212 Cal. 1, 297

Pac, 554 (1931)(wife found to be husband's agent); Ransford v. Ainsworth,

196 Cal, 279, 237 Pac. 747 (1925)(husband found to be wife's agent);

MeWhirter v. Fuller, 35 Cal. App. 288, 170 Pac. 417 (1917)(operation of

husband's car by wife with his consent raises inference of agency).
Subdivisic: (a) revises the languese of ho secticn to clasi®y 1is ariginal

meaning.

37T
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Subdivision (b} has been added to eliminate any unceriainty over the
nature of the property that is subject to the wife's tort liabilities. It
is consistent with the existing law to the extent that the existing law

can be ascertained., QGrolemund v, Cafferata, 17 Cal.2d 679, 311 P.2d 641

(1941}, held that the community property is subject to the husband!s tort
liabilities because of his right of managerent and control over the community.

MeClain v. Tufts, 83 Cal. App.2d 140, 187 P.2d 818 (1947), held that the com-

munity property iz not subject to the wife's tort liabilitles because of her
lack of management rights over the community. Under the raticnale of these

cases, the enactment of Civil Code Section iTle in 1951--giving the wife the
right of management over her earnings and personal injury damages-~-probably

subjected the wife's earnings and personal injury damages to her tort

liabilities; but no case so holding hes been found.
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SEC. 5. A new chapter heading isc added immediatcly preceding

Section 875 of the Code of Civil Procedure, to read:
CHAFTER 1. CONTRIBUTION AMONG JOINT JUDGMENT TORTFEASCRS

SEC. 6, Chapter 2 (commercing with Section 900) is added to

Title 11 of Part 2 of the Code of Civil Procedure, to read:
CHAPTER 2., CONIRIBUTION IN FARTICULAR CASES

800. As used in this chapter:

(a) "Plaintiff" means a person vho recovers a money judgment
in a tort action for death or injury to person or property.

(t} "Defendant" means a person against whom a money Jjudgment
is rendered in a tort action for death or injury to person or
Dropercy.

(c) "Contribution cross~defendant’ means s person against whom
a defendant has filed a cross-complaint for contribution in accordance

with this chapter.

Comment, The definitions in Section SCU are designed to simplify
reference in the remainder of the chapter. The degfinition of "plaintiff"
inciudes & cross-ccmplainant if the cross-complainant recovers tort demsges
upon his cross-complaint, Similarly, the defined term "defendant” includes
a cross-defendant against whom a tort Jjudsment has been rendered. The
"defendant" may actually be the party who initiated the action. “Contribution
cross-defenCant” means anyone from whom contribution is sought by means of a
cross-complaint under this chapter. The contribution cross-defendant mey,

but need noi, be a new party to the action,
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501, If a meney judgment is rendered against a defendant in a
tort action, a contribution cross-deiendant, whether or not liable to
the plaintiff, shall be deemed to be a joint tortfeasor judgment debtor
and liable to make contribution to the defendant in eccordance with
Chapter 1 (commencing with Section 875) of this title vhere:

(a) The defendant or the contribution cross-defendant is the
spouse of the plaintiff; and

(b} The negligent or wrongful act or omission of the ccatribution

eross~defendant is adjudged to have been a proximate cause of the death

or injury.

Comment. Sections G00-G07 are added to the Code of Civil Procedure to
provide a means for requiring a spouse to contribute to any Jjudgment againgt
& third party for tortious injuries inflicted on the other spouse when the
injuries wrere ceaused by their concurring negligence or wrongdoing.

Until 1957, the doctrine of imputed centributory neglipgence Torced an
injured spouse to bear the entire loss caused by the concurring negligence
of the other spouse and a third party tortfemsor., The 1257 enactment of
Section 163.5, in effect, permitted the injured spouse to place the entire
tort liabiliiy burden upon the third party tortfeasor by suing him alone,
thus in practical effect exonerating the other spouse whose actions also
contributed Lo the injury. A fairer way 1o allocate the burdens of liability
while protecting the innocent spouse is to require contribuiion between the
joint torifeasors. These sections provide a means for doing so.

Section 901 establishes the right of the thiprd party tortfeasor to

obtain contribution from the plaintiff's spouse. To give a negligent spouse
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an equivalent right of contribution, Section 901 also permits a defendant
spouse to obiain contribution from a third party tortfeascr.

Section 901 requires an adjudication that the negligence or misconduct
of the defendant's joint tortfeasor was a proximate cause of the injury
before the right to contribution arises. To obtain an adjudication that is
rersonally binding on the joint tortfeasor, the defendant must proceed
against him by erces-ccoplalnt and see that he is properly served. See
Section 902 and the Comment thereto. Usually the fault of the defendant and
the fault of the contribution cross-defendant will be determined at the same
time by the same judgment. But if the defendant's cross-action is severed
and tried separately, the showing required by Seetion 901 for an adjudication
that the contribution cross-defendant is a joint tortfeasor consists merely
of the judpment against the defendant and the fault of the contribution crosse
defendant. Section 901 does not permit a contest of the merits of the judg-
ment against the defendant in the trisl of the cross-action, Cf. Zaragosa V.
Craven, 33 Cal.2d 315, 202 P.2d 73 (1949)(nonparty spouse bound by judgment
in action for personal injuries brought by other spouse because of privity
of interest in the damages scught).

After the defendant has obtained a judgment establishing that the
contribution cross-defendant is a joint torifeasor, his right to contribution
is governed by Sections 875-880 of the Code of Civil Procedure, relating to
contribvution among joint tortfeasors. Thus, for example, the right of
contribution may be enforced only after the defendant has discharged the
Jjudgment or has paid more than his pro rata share., The pro rata share is
determined Ty dividing the amount of the judgment among the uotal number of

tortfeasors; but where more than one person is liabile solely for the tort
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of one of them--zs in master-servant situations~-they conirivbute one pro
rata share, Conslderaticn received for a release given tc one joint tort-
feasor reduces the amount the remaining torifeasors have to contribute.
And the enforcement procedure specified in Code of Civil Procedure Section
878 is spplicable.

Under Section 901 the defendant may be entitled to contribution even
though the person from whom contribution is sought might not be independently
liable for the damsge involved. For example, if the contribution cross-
defendant has a good defense based on Vehicle Code Section 17158 {the guest
statute) as against the plaintiff he may still be held liable for contribu-

tion under Section 901.



c02. A defendant's right to coniribution under Section SOl
must be claimed, 1f at all, by cross-complaint in the action brought

by the plaintiff,

Comment, Section 902 provides that the right to contribution created
by Section 901 must be asserted by cross-complaint, If the person claiming
contribution began the liiigation as a plaintiff and seeks contribution for
damages claimed by cross-ccomplaint, Section 502 authorizes him to use a
cross-complaint for ecntribution in response to the cross-complaint for
damages,

The California courts previously have permitted the cross-complaint
to be used as the pleading device for securing contribution, City of

Secramento v. Superior Court, 205 Cal. App.2d 398, 23 Cal. Rptr. k3 (1962).

Section 902 requires the use of the cross-ccmplaint so that all of the issues
may be settled at the same time if it is possible to do so. If for scme

reason & joint triel would unduly delay the plaintiff's action--as, for exemple,
if service could not be made on the contribution cross-defendant in time to
permit a joint triale-or if for scme other reason a joint trial would not

be in the interest of justice, the court may order the actions severed.

CODE CIV. PRCC. § 1048. See Roylance v. Doelger, 57 Cal.2d 255, 261-262,

19 Cal. Rpir. 7, 368 P.2d 535 (1962).
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$03. For the purpose of serving under Section 417 a cross-
complaint for contribution under this chapter, the cause of action
against the contribution cross-defenctant is deemed to have arisen

when the plaintiff's cause of action arose.

Comment. Section 417 of the Code of Civil Procedure permits a personal
Judgment to be rendered against a person who is personally served outside
the state il he was a resident of the staie at the time of service, at the
time of the commencement of the action, or ai the time the cause of action
arose, Section 903 has been included in this chapter to eliminate any un-
certainty concerning the time 2 cause of action for contribution arises for
purposes of service under Section 417. Section 903 will permit personal
service of the cross-complaint outside the state if the cross-defendant was

g resident at the time the plaintiff's cause of action arose,
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goly, Fach party to the cross-action for contribution under
this chapter has a right to & jury trial on the question whether the
negligent or wrongful act or omission of the contribuiion cross-

defendant was a proximate cause of the injury or darsge te the plaintiff.

Comment, JIf the contribution crogs-defendant were a codefendant in the
principal action, he would be-entifled to a Jury trial on the issue of his
fault, Section 904 preserves his right to a jury trial on the issue of his
fault where he is Braught into the action by cross-comwplaint for contribution.
After an adjudication that the contribution cross-defendant is & joint
tortfeasor with the defendant, neither joint tortfeasor is entitled to a jury
trisl on the issue of contribution. Judgment for contribution is made
upon motion efter entry of the judgment determining that the parties are
joint tortfeasors and after payment by one tortfeasor of more than his pro
rata share of that judgment, CODE CIV, PRrOC, §§ 875(c), 878, The court is
required to administer the right to contribution "in accordance with the
principles of equity." CODE CIV. PROC. § 875(b). As the issues presented
by a motion for a contribution judgment are equitable issues, there is ne

right to a jury trial on those issues.



905, Failure of a defendant to claim contribution in aceordence
with this chepter does not impair any right te contribution that may

otherwise exist,

Comment, Section 905 is included to make it clear that a persen
named as a defendant does not forfeit his right to econtributien under
Code of Civil Procedure Sections 875-880 if a joint tortfeasor is named
as a codefendant in the originel aetion and he fails to cross-complain

against his codefendant pursuant to this chapter,

wClw



506, Subdivision (b) of Section 877 of the Code of Civil

Procedure does not apply to the right to ¢btain contribution under

this chapter.

Coument, Seotion 877{b) of the Code of Civil Procedure provides
that a release, dismissal, or covenant not to sue or not to enforce a judg-
ment Aischarges the tﬁrtfeasor to whom it is glven from all lisbiiity for any
contribution to any other tortfeasers. The policy underlying this provision
of the Code of Civil Procedure is to ﬁermit settlemenhta o be made without
the necessity for the concurrence of all of the defendants. Without such a
provision, a plaintiff's settlement with one defendant would provide that
defendant with no assurance that another defendant would not seek contribu-
tion at & later time. Here, however, the close relationship of the parties
involved would enceurasge the giving of a reiease from one spouse to the
other merely for the purpose of exacting full compenszation from the third
party tortfeasor and defeating his right of contributien, ‘To permit such
releagses to discharge a spouse's duty to contribute under these sections
would frustrate the purpose underlying this law, Hence, the provisions of
Code of Civil Procedure Seetion 877(b) are made inapplicable to contributions

sought under this chapter.



907. There 18 nc right to contribution under this chapter in
favor of any person who intentionally injured the persen killed or

injured or intentionally damaged the property that waa damaged.

Comment. Section 507 may not be necessary. Section 875(d) provides:
"There shall be no right of contribution in favor of any tortfeasor who
has intentionally injured the injured person." Seetion 907, however,
is Included to make clear that this substantive provision in the chapter
relating to joint judgment tortfeasors applies to the right of contribution
under this chapter. Moreover, Section 907 appliss to intentionally caused
property demage, whereas Section 875(d) appears to apply only to intentionally

caused personal injuries,



SEC. T. This act dces not confer or imfair any right ¢r defense
arising out of any death or injury to person or preperty eccurring

prior to the effective date of this act,

Comment., This act changes the nature of personal injury damages from
separate to community property. It also creates a contribution liability
on the part of a person who may have been previously immune from liability
for nhis conduct. In order to avoid making any change in rights that may
have become vested under the prior law, therefore, the act is mede
inspplidable to causes of action arising out of injuries occurring prier

to the effective date of the act,
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An act to amend Section 17lc of the Civil Code, relating to community

property.

The people of the State of Califormia do enmact as follows:

SECTION 1. Section 17lc of the Civil Code is amended to read:

17lc. Hotwithstanding the provisions of Sections 16la and 172
of this code, anﬂ—s&bjeet-te—the-Pyevisiens-ef-Seetiena—16&-&5&-1@9
ef-thin-eedey the wife has the management y and control and-dispesitien;
ether-thap-testanentary-exeopt-ge-othervwise-permitied-by~2awy of the

community personal property merey earned by her , and the community

personal property received by her as demages for personal injuries

suffered by her, until it is commingled with sther community property

subject to the management and control of the husband, except that the

husband may use such damages to pay for expenses incurred by reason

of the wife's personal injuries and to reimburse his separate property

or the community property subject to his mansgement and gontrol for

expenses paid by reason of the wife's personal injuries .

Burins-sueh-time-a8 The wife may have-the-managements-eentrol
ard-dispesiticn-of -sueh-poneyy-an= -herein providedy-she-may not make

a gift thereef of the community property under her menagement and

control , or dispose of the same without a valuable consideration,

without the written consent of the husband, The wife may noi make &2

testamentary disposition of such community property except as otherwise

permitted by law.

This section shall not be construed as making suek-memey her

earnings or demages the separate property of the wife, nor as changing
“Zhe




the respective interests of the husband and wife in such merey

community property , as defined in Section 161la of this code.

Comment. Prior to 1957, Section 17lc provided that the wife had the
right to manage and control her personal injury damages. When Section
163.5 was enacted to make such damages separate ingtead of community
property, the provisions of Section 17lc giving the wife the control over
her personel injury demages were deleted., As the amendment of Seetion 163.5
again mekes personel injury dameges community property instead of separate,
Section 171lc is amended to restore the provisions relating to the wife's
right to manage her personal injury damages,

The personal injury damages covered by Section L7lc are only these
damages received as community property. Damages received by the wife from
her husband are separate property under Section 163.5; hence, Section 17le
does not give the husband any right of reimbursement from those damages.

Section 17le has been revised to refer to "personal property” instead
of "money." This change is designed to eliminate the uncertainty that
existed under the former language concerning the nature of earnings and
damages that were not in the form of cash. The husband, of course, retains
the right to manage and control the community real property under Section
172a.

The reference to Sections 164 and 169 has been deleted as unnecessary;

neither section is concerned with the right to menage and contrel community

property.




SEC., 2. This act shall become effective only if
Bill Mo. is enacted by the Legislature at its 1967 Regular
Session, and in such case this act shall take effect at the same

time that Bill Mo. takes effect.

I'ote: The bill referred to is the first of the two proposed measures

conteined in this tentative recommendation.
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