#s 3/1h/66
First Supplement to Memorandum 66-13
Subject: Study U - The Fictitious Name Statute

Attached to this supplement are two copies of an Alternative Tentative
Recommendation on the Fictitious Hame Statute. Please mark any reviszions
you believe should be made on one copy and turn it in to the staff at the
April mesting.

At the February meeting, seversl cammissioners expressed concern that
the repeal of the Fictitious Name Statute would meke unsvailable informatien
that would be of value in determining the persons that should be made
parties to an action brought by a perszon who entered into a contract or
other tramsaction with a person or firm transacting business in a fictitious
name. Because we believe that this concern may be shared by others, we
have prepared the attached Alternative Tentative Recommendation, _

The Alternative Tentaqtive Recommendation makes two basic changes in
the Fictitious Neme Statute. First, it eliminates the requirement of
publication of the fictitious name certificate. Second, it provides a
means whereby any interested person may compel the person or persons
transacting business in a fictitious name to comply with the Fictitious
Name Statute,

Attached a8 Exhibit I (pink sheet) im the one letter we have received
in response to an informal inguiry we made to various bay area credit

asgociations, Attached as Exhibit II {yedlow pages) 1s a letter from the
Division of Real Estate. Note that the writers recormend the repeal of
the publication requirement, but they also reccumend that the Fictitious
Hame Statute not be repealed. We will attach any additional letters we
recelve from various other interested persons to the basic memorandum,

Respectfully submitted,

John H. DeMoully
- Executive Secretary
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California Law Revilsion Comm!
Room 30, Crothers Hzll
Stanford University
Stenford, California CL3CS

Reg: PFiletitious Name Statute
Centlomen:
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However, we arc of the opinion that the filing
requirement should be ceontinued in that it is useful
and prcper for supplicrs and other commercial orzaniza-
tionsz to inew the true identlty of those with whom they
deal,

In short, we favor r
ment and retention of the
filctltious name statute.

of the publlcation require-
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£41ling reguiremsnt of the

Very truly yours,
A, L. MAY
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11 capitol Mall Sotommse

acramento, Calif. State of Galiforsia
}
DIVISION OF REAL ESTATE

MILTON 4. GORDOM, COMMIMMIONER

March
1966

Mr. John H. DeMoully, Bxecutive Secretary
California Law Revision Commission

Room 30, Crothers Hall

Stanford University

stanford, California 94305

Dear Mr. DeMoully:

I view the fictitious name statutes (Civil Code §§ 2466-

2471 and Businees & Professions Code §§ 10159.5 and

(: 10522.5) as identical in purpose. Both seek to make a
public record and to identify the persons or entity

utilizing a fictitious name for the benefit of those

who deal with them.

In event the fictitious name statute wag repealed, a
person who had a basis for a civil action against a
person or entity doing business under a fictitious name
would find it extremely difficult to determine who should
be named or served in the civil action.

I would be faced with a similax problem in the enforcement
of the Real Estate Law should licensees be permitted to
utilize fictitious names in their licensing activities
without complying with the provisions of §§ 2466 et seq.
of the Civil Code or without cbtaining the issuance of a

" license under such name.

One possible alternative to the outright repeal of the
fictitious name statute would be to retain the recorda-
tion requirement, i.e., first paragraph of § 2466, and to
repeal the provisions for publication of the certificate
and the filing of an affidavit within 30 days thereafter.
The latter provisions with the concomitant expense do not
appear to serve any useful purpose.
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Although I have not had an opportunity to explore all of
the possible ramifications, I am inclined to believe that
a central statewide system, similar to that established
under the Uniform Commerclal Code for the filing of
security interests in personal property, would be more
effective and economical than filing with the County
Clerk as is now required.

In event the fictitious name statutes were repealed,

§§ 10159.5 and 10522.5, B & PC, would be rendered inef-
fective. I consider these sections essential to the
effective enforcement of the Real Estate Law and would
feel compelled to seek an amendment requiring brokers to
file a statement with our Division setting forth all
fictitious names they propose to use in the conduct of
thelr licensed activities. :

Thank you for this opportunity to present my views.

Sincerely,

Mi + Gordon
Commissioner
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*Xpeise on & psrson transactiag business in a flotitieus name. T™his
requirement i{s especially onereus because the sxisting law requires
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name.

It would be belpful to the Commission if we cquld have your views

on the following questions:
{1) Are you sware of any pwrpose served by the fictitious name

statute? In this connection, it should be noted that the only sanmctien
to compel campliance with the statute is that & persom trensacting '

and publish the certiftcate after the action 15 commenced and e+’ .
maintain his action,
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{2) Does the requirement of publication serve any ussful
purpose? In other words, would it be sufficient if the Information
vere merely required to be filad with the county clork?

{3) Do you use the fictitious mame statute to any extent in
the opsration of your business? Would you cbject to the repeal of
this atetute?

In order that any tentative conclusions the Commission reaches
on this subject cen be distributed for comment by {ntarested peraons
&8s soon ax podaible, we would sppreciate receiving your views on the
questions zat out above by March 18, if possidie,

Yery truly yours,

John H, DeMoully
Exsoutive Secretary

Semt o1

Universal Credit Rating Buraau
istallers Cismervial Agency

Betall Stores Reporting Scrvice
Mataal Crodit Bxchangs

Metropolitan Reporting Service, Ine.
MeCoxd Company

The Jeweliars Board of TMads

thm‘. Ino,
Credit Bureau of Sania Clava Viiley
The Credit Buresn of £an Francisas, Ine.
Credit Managers Association of Northern
& Contral California
Contral Maporting Bureas
Califoraia Material Dealers Associaiion
Assets Research Divisiem of
Fationxl Busineas Factors, Inc.



Memo 66-13 EXHIBIT II

THE CREDIT BUREAU OF SAN FRANCISCO, INC.
13 STOCKTON STREET
SAN FRANCISCO 8

California law Revision Commission
Room 30, Crothers Hall

Stanford Univeraity

Stanford, California

Gentleman:

This is in response to your letter of March 4 in connection
with the "fictitious nume" statute.

We believe that the best interests of the public would be
served if there was an official record required at sither tha
County or State level. This would specify that anyone transg-
acting business under a fictitious name should record with the
Secretary of State or County Clerk the fact, and thus the public
could look beyond the name and discover tha principals of any
such business.

We do not feel that the publication requirement serves
any special benefit.

From the fotegoing you can conclude that our answer to your
question designated No. 2 is affirmative, and our answer to No. 3
is that we would object to the rapeal of the statute but would
not oppose a revision.

CIB/ o
c¢c Mr. Robert C. Kopriva




S0UNTY OF SACRAMENTO

Haych ]J-l, 1966

EXHIBIT III MEMO 66=~13
COUNTY CLERK, CLERK OF SUPERIOR COURT,
REGISTRAR OF VOTERS
‘ WILLIAM K. OURLEY

Roowm i3, COUNTY COURT HOUSE
FEG NINTH STREEY

SACRAMENTO, CALIFORNIA 93814

¥r. John H. DeMoully, Executive Secretary
California Law Heviasion Commission

Room 30, Crothers Hall
Stanford University
Stanford, California 94305

Dear Mr. DeMoully:

In answer to your letiter of March 11, 1966 regarding the
uge of the ficititious name register (Civil Code Section 2470) by
persons visiting this office, we would estimate this register is
used from thirty to fifty times each day by persons desiring e

variety of information,

Most of our inquiries concern whether or not a particular
ficititious name is now in use, usually by persons desiring to file

on such a ficititious name.

However, We alsc have many inquiries

concerning the names and addresses of the owners of such business

and other related infommaiion.

If we can be of further assistance in this matter, pleass

do not hesitate to ¢all on us.

WHD:bjs

Very truly yours,
W. N. DURLEY, COUNTY CLERK
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RICHARD H. KEATINGE
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e Chairman

SEMATOR JAMES A. COBEY
ASSEMBLYMAN ALFRED H. SONG

JOSEPH A. BALL s
IAMES & EOWARDS Mr, Paul_R. Teilh
JOHN R, MeDONOUGH County Cierk

"se in Santa Clara County varies
from rarely to occasionally."
Paul R, Teilh, County Clerk

REFLY:

RERMAM F, SELYIN .
THOMAS E Stanton, i, COUnty Court House
GEDROE H. MURPHY San Jose, Californis

Dear Mr, Teilh:

The California Law Revision Camiseion is a state agency that
was created to study areas of the law that are in need of revision
and to submit recommendations to the Legislature,

One of the topics the Commission is studying is whether the
fictitious name statute (Civil Code Seetions 2l66-2471) should be
revised or repealed. This statute requires that a berson transacting
business in & flctitious name must Tile a certificate with the clerk
of the ecounty in whiech the prrincipal place of business is located and
must subsequently have the certificate published four times in a news-
baper. The Commission is considering whether or not the fictitipue name
slatute should be repealed. 1In addition to the legal fees in connection
with the filing and publication of the fietitions name certificate, the
cost of publication itself may immoge 8 significant aXpense on a perseh
transacting business in a Tictitious name. This requirement is
egpecially onerous because the existing law requires a ney filing snéd
the fqur publications each time there is & change in the membership -
of tha firm trangacting business in a fictitious name,

It would be helpful to the Commission if you could give us some
idea of the extent to which the fictitious name register {(Civil Code
Section 211'?0) is used by persons who vislit your office to obtain informa-
tion contadned in the register. s the register uged only rarely,
oceasionally, frequently, or to & great extent?

In order that any tentative conclusions the Commission reaches on
this subject can be distributed for comment by interested Persong as soon
as possible, we would sppreciate receiving your estimate of the use now
being madé of the fictitious name register by March 18 if possibie.

Very truly yours,

- P
s ;
Jer oA e

i o -

Johm H. DeMouwlly
‘Executive Secretary

; — ¥ - .
JED:1b - *“-;¥3{;k£;1£32£;plf£2£a |
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Mr. John ©. De Moully,

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford Universit

Stanford, California 94305

RE: California Law Revisich Commission
o Study On
Fictitious Name Statute

Dear Mr. De Moully:

. This letter is in response to your letter of March 4, 1966,
which invited certain views in connection with the possible revision
or repeal of the 'Fictitious Name Statute',

We feel that the interests of the members of the business commum-
ity would be best served by a statute of this nature. A strong fict-
itious name law is an aid to the free flow of goods and services and
the continued econamic health of the states even more than sound
sureties between businesses. Service Organizations, wholesalers and
manufacturers when they receive orders from a concern doing business
under an assumed name expect ard need to know the identity of those
Eersons conducting such enterprises, to effectively reach a sound

usiness decision. Access to a central source of information within
the State on all such names can best serve the nutual interests of both
of the parties to such a transaction. A central location for recording
such data would prevent less technical difficulties in recording and
obtaining such data.

The publication requirement is less apparent today than hereto-
fore and as your letter suggests, this requirement often presents an
undue financial burden ugan persons transacting business under an
assumed name. Public filing obviates the necessity of publication.

A statute of this nature is less effective when there is frequent
non-conpliance. As presently constituted, the non-compliance may
effectively rectified even after bringing a legal action. Other states
have effectively reduced this possibility by treating viclations of
such a statute as z misdemeanor. Prosecutions under such statutes are
reportedly practically non-existent.

. »e recommend a revision of the Statute and feel that if such a
revision is epacted within the guidelines suggested above, it would he
in the best public interest. o

. We appreciate your inviting our views on this significant legiss - - ..
lative matter. .

f -~
..f.,':’/s Cer%l? ’ ST s §

\\i. M, Marzl
egional R

LMM: kb
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CITY AND CQUNTY OF SAN FRANCISCO

COUNTY CLERK
CLERK OF YHE SUPERIOR COURT

March 15, 1966

Mr. John H. DeMoully,
Executive Secretary, :
Clif. Law Revision Comm, Re: Fictitious Names

30 Crothers Hall, Statute,
Stanford University, Calif,
Dear Mr DeMoully:

This refers to your lettsr of inguiry of March 11th, 1966
regarding the fictitious name statute.

We will answor your question immedistely by saying that this
register is used to_a grehd extent . In fact, next to the
Civil and Probate indexes, it is by all odda, the most
frequently used index in the cffice, The geaneral public, as
distinguished froma attorneys, make especially heavy use

of this index,

In San Francisco County, sll business plaintiffs in the Small
Claims Court must furmish a certificate attesting to the
fact that their firm is registered edther in the

Fictitious Names register or the Corporations Reglster,

If they cannot do so, their f£iling is refused. The pumber

of these small claims actions is constantly increasing,

We feel strongly that from s public service viewpoint, the
fioctitious nume statute should be left ™ as ian,

Vary truly yours,
%

KARTIN MONGAR /
County Clerk-Recorder.
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SORTLAND SRAYTLE LOS ANGEKLES

MCCORDS DAILY NOTIFICATION SHEET

Published by McCord Company * Established 1910
1581 MISSION STREET + S8AN FRANCISCO 8, CALIFORNIA - TELEPHONE MAREET 1-4674

March 15, 1956,

Mr. John H. DeMoully, Executive Secretary
California Law Revision Commission

Room 30, Crothers Hall

Stanford University

Stanford, California 94305 -

Dear Mr. DeMoully:

In answer to question one of your letter regarding the fictitious name statute; | know without
a doubt that it aids business in general, from a practical point of view. Any credit gremtor
carrying the accouni under thé DBA must know the names of the owners if he is to be prudent
in the extension of credit. Additionally, if the account goes sour he must have the nomes and
addresses of the owners in order to best effect collection of any monies due. Another purpose
is to prevent the confusion that would be caused by several different people using the same
fictitious trade name.

The publication of the filing serves o very useful purpose for the reasons stated abave and from .
the point of view of the verious trade publications and credit reporting agencies. They are
frequently asked; "Who is the owner of the Comer Grocery at Vallejo?", end need to be in a
position to adequately answer such a question. Also, the publication acts os a "check” for
reporting agencies for verification of a report it may have received from a County Clerk's
office or a correspondent. The publication alsc contains all of the information, such as the
residence gddresses of owners; which’ is importont for verification purposes. .

Additionally, as a.business man, if we were a corporation, partnership or individual , We
want the odvontages of the fictitious name statute for the purpose of filing any fictitious
trade nemes we would desire to use and | would strongly object to the repeal of this statute.

Sincerely,

MC CORD COMPANY

Z”t,/}), A{‘ s ..*."j .
3z

W. JKumli

President
WIK fofc



Memo 66-13 EXHIBIT VIIX

99 South Van Ness Avenue « San Francisco 3, California
MArket 1-5400

Otfice of the Editar

March 15, 1968
Dear Mr. DeMoully:

Within recent weeks I have been informed by
several persong -- editors of legal newspapers, county clerks and
credit company executives -- that the California Law Revision Com-
mission has under consideration a plan toc amend, if not repeal Civil
Code Sections 2466-2471 which require filing and publishing of notices
of doing business under a fictitious name,

Without exception, my informants are opposed
to amendment or repeal, and I hasten to join them.

Several years ago a similar proposal was pre-
sented. Objections came from many sources, particularly banks,
credit houses, collection bureaus and newspapers. One of ihe strong-
ggt objectors was Bank of America, which, so I am told, required
public notice, through fictitious name procedures, when business
loans are under consideration.

Yesterday I conferred with our County Clerk
Martin Mongan, and I learned that not alone is he against disturbance
of statutory provisions as extant, but that his objection ig general
throughout the County Clerks' Asscciation of California.

Mr. Mongan informs me that at least five reqﬁests
are received by his department each day for information relative to
companies operating under fictitious names,

Credit companies would find it extremely costly,
if not impossible to obtain proper and sufficient information for their
clients if the Statute were to be amended or repealed.

The cost of filing and publishing a_fictitious name

notice is minimal, a properly deductible and pro-rated expense, there-
fore not a financial burden to the large or small businessman.



Mr. DeMoully - 2

And -- I believe this is most important, too --
through filing and publication of a fictitious name an individual, or
parinership profects business title.

Mr. DeMoully, I am certain your Commission
is concerned with equities and advantages, otherwise you would not
seek an expression of opinion as you are now doing.

Therefore, may I suggest that a copy of the
letter you sent to County Clerk Mongan and William Komli, President
of McCord's Dily Notification Sheet, be forwarded to the executive
secretary of the Credit Managers' Association of Northern and Central
California. His address is 989 Market Street, San Francisco, California.

I am certain he will be a source of sound and
factual reasons why siatutory provisions of Civil Code Sections 2466 -
2471 are beneficial in busines operations and should be retained.

JWEK: sn
1 enc.
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STATE OF CALIFORNIA—BUSINESS AND COMMERCE AGENCY EDMUND G. RROWN, Goveraer
DEPARTMENT OF INYESTMENT s .

JERALD S SCHUTZRANK
DMSION OF CORPORATIONS Commissioner
SACBAMENTO 93814—PRINCIPAL OFFICE
1030 N STREET

SAN FRANCISCO 94103
1460 MISSION STAEET
LOS ANGELES 90012

107 ‘SOUTH BROADWAY

SAM INEGO 92101 Los Angeles Californmia
SDSE STATE OFFICE BLDO. March 15, 15 66
Mr, John H. DeMoully
Executive Secretary
California Law Revision Commission
Room 30, Crothers Hall
Stanford University
Stanford, California 94305
Dear Mr. DeMoully:
5 This is in reply to your letter of March 2, 1966, addressed
C: to Commissioner Rickershauser, my predecessor, and to your letter

0f the same date addressed to Mr, Hans A. Mattes, the Assistant
Commissioner in charge of my San Francisco 0ffice,

The four questions posed in each of the foregoing letters
are the same, and for that reason, the following is intended to
be in reply to both of the letters mentioned above;

1. We are aware of the information set forth in the
first of your questions.

2. It would appear to be highly desirable, in the
event that the fictitious name statute were

repealed, for the Check Sellers and Cashers Law to be amended,
80 as to require that information similar to that now required
pursuant to the Civil Code be furnished directlzeto our agency,
in order that a roster of check sellers and cashers operating
under fictitious names could be maintained. In this regard,
you may be interested in Sectiomns 22405 and 24405 of the

. Financial Code, which provides that no licensee under the
Personal Property Brokers Law or Small Loan Law may transact
any business under any name other than that which is named in
the license granted to such licensee,

3. It does not appear to me that the requirement of

C: publication serves any useful purpose. It would ...
appear entirely sufficient if the information required were:

to be instead filed with the County Clerk. ST




Mr, John H. DeMoully -2 March 15, 1966

4. We are in the process of attempting to determine
whether our investigators make extensive use of
the fictitious name statute in its present form. It would
appear that from time to time, any investigative unit would
- find it necessary to use the fictitious hame statute in order
to determine the real name of an enterprise being operated
under a fictitious name, Such information is, of course,
essential in many situations where it is necessary to determine
the true parties in interest who are operating a given enterprise.
It would agpear that a revised statute which provided for the
filing of information, as opposed to the publication of such
information, would be entiregy as satisfactory for such
investigative purposes. It must also be borne in mind, as
alluded to in your letter, that the present statute oniza
affords information to our investigators: when by some chance the
fictitious name has already been published. As you indicate
in your letter, such publication need be made only in the event
that litigation is undertaken. As a gerkonal obgservation, it
would seem that if any type of fictitious name statute is
desirable, it should be one which requires the filing of the
fictitious name information prior to the commencement of the
business under the fictitious name, so that such information
will be available to all persons who may have use for it,
without the necessity of waiting until the fictitious name has
been filed in commection with litigation, since the latter event
may never occur.

If we may provide any additipn@l informhtion in commection
with this matter, please do not-hesitate tg/call upon us.

JSS:fa 7 ' ‘-rporations
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COUNTY OF LOS ANGELES

HILLIAM &, SHARP E. 5. HATCHER
oty oLeRx COUNTY CLERK AND CLERK OF THE SUPERIOR COURT o e

P11 MoRTH HiLL STREET
MAILING ABRCRESS: P. O, BOX 151
LS ANGELES, CALIFORMIA 20053

MADisoN §-34714

March 17, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

There is considerable use of the fictiticus rname index referred
to in your letter of March 11, 1966. 1In 1965, we had a total of
77,417 index searches, including both fictitious and corporate names.
These included 42,974 telephone searches, 32,116 counter searches,
and 2,327 responses by mail for which a fee was charged. The telephone
lines to the fictitious indexes have been some of the most crowded in
the Courthouse causing us to arbitrarily limit the number of searches
per call and the amount of information we will give by telephone.{We
limit information to that contained on the index.} There was also
considerable use of the files at the counter where additional informa-
tion was requested.

In 1965, we filed approximately 21,000 certificates of business.
There are approximately 345,000 separate business names on file. The
number of firms would exceed this since similar names are given existing
file numbers,

This information affords the public the means of determining the
names of cwners against whom it has a claim. t is used extensively
by various credit service bureaus, Dunn and Bradstreet, collection
agencies, Post Office, U.S3. Treasury Department, and various state and
local agencies.

The County Clerk's Assoceiation of California proposed an amendment
to several code sections relating to this subject which was incorpo-
rated in A.B. 1043 introduced at the 1965 Regular Session, copy of
which bill is enclosed. This amendment was prompted by the fact that
the County Clerk's records contained thousands of names of firms no
longer in existence which is confusing to the public particularly in
determining whether a proposed name should be adopted for a new business.
The amendment would have updated the file and purged it of many firms
which had ceased business. The bill had favorable action from both the
criginal Assembly and Senate commitees to whom it was referred but



Mr. John H. Defoully Page 2
March 17, 1966

finally got sidetracked when combined with several other bills relating
to fees.

I hope this infermation will be of assistance toc your commission.
Please advise if we can be of any further halp to you.

Very truly yours,

WGS:gq

Enclosure



CALIFORNMIA LEGISLATURET5E REGULAR (GEMERAL)} SESSION

ASSEMBLY BILL No. 1043

Iniroduced by Azsembiyman Willson

¥ebrusry 9. 1965

HEFEERED T4 COMMITIEE ON PUBLIC TTILUTIES AND CORPORATIONS

An gt lo amend Section 2470 and to add Sectiong 2469 2 and
£469.3 to the vt Code and o amend Scelion 368493 of the
Government Code, relaiing to earitfieates of fictitions nomes.

The people of the Siate of Colifornia da enaet as follows:

Seoron 1. Section 2470 of the Civil Code 18 anvended to
raad :

2470, Every consty alovk musi keep A register of the names
of firms and persons mentioned in the certificates filed with
him pursnant o ihis article, entering in alphsabetical order the
name of every sich person who does husiness under a Setitious
name, s the fctiticos naee, and the wame of every suek
partversbin, end of esch partoer thersin.

Upon the abaudenmant of 15 use of a fietitious nane, or
10 wpor the expmration of He oo le of fletiddous nowme, the
11 ckerk svo Ui ewier the fagt or shendonment or expiralwn tn the
12 register. )
13 BEC. 2. Seetlnn 2464 ed o gaid eode, o read:

id 2463.2.  Frery certificate of fctitious nare filed ander the
15 suthority of this ehapier shall expire and be of wo further
16  foree and effect at the end of five vears following the fivst day
17 of January vext alter the fbng of a ecriificate of fetitions
18 mname with the coapnty olark ip ascordanee with Section 2466
19 unless durisg ihe month of Deceraber immediately v'f-aeding
o0 s8id dete of exnircilon a renewal certificais eontainiig all in-
21 fermaiiom reguired in the oviginal cerfificate and x.abacmbed

G O e Ln OV i O D bl

idg ud

LEGISLATIVE COUINBEL'S DIGEST

AR 1043, ae introduced, Willson {P & Gy Certificate of fictitions ne—

Amends See, 2470 and adds Sees. L2 and 24603, Civil, A— s Ses. 206848,

VY.

Provides that certificutes of fetitious names Shed wl, county clerk shali expire
within eertsin period usless renewal certificats o .ued, Au&hormes connty cierk to
destroy certificates which have expired. EotLuskes $2 fee for filing apd indexing
renews] eertificate of Setitious name.
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and acknowledged as reguired by that section is filed with the
eounty clery with whom said origina! is on file. No sach re-
newa! certificate need be putlished.

Every rertifieate of fistitions name heretofore filed with the
county clerk pursnant to Section 2466 shall expire and be of
pe farther force and effsut on and after January 1, 1971 unless
ai any time on or after Japunsry 1, 1970, but not later then
December 81, 1970, a_renewsl certificate in sccordance with
this section is filed with said county clerk.

8ec. 8. Beetion 2469.3 is added to said eode, to read:

24623, Upon the filing of a certificate of sbandonment
pursnant o Heetion 24691 or upon the expiration of a certifi-
cate of fietitions name pursnant to Section 2469.2 and follow-
ing the making of the evtry required by Section 2470 the
county clerk may degivoy the certificate of fietiticus name the
use of which was so abandoned or which has expired.

Spe. 4. Beetion 26848 of the Qovernment Code is amended
to read:

28848, The fee for filing and indexing a certificate of fioti-
tious name, ineluding affidavit of publication, and #he fee for
fling and indering o rencwal certificate of fictitious name, is
two dollars ($2).



ALTERNATIVE
TENTATIVE RECOMMENDATION
of the
CALIFORNIA LAW REVISION COMMISSION
relating to
THE FICTITIOUS NAME STATUTE

The Fictitious Name Statute--~Civil Code Sections 2466-2471l--provides
that every person or partnership transacting business in a fictitious name,
or a designation not showing the names of the persons interested as partoers
in the business, must file a certificate with the clerk of the county in
which the principal place of business is located and must subsequently have
the certificate published in a newspaper once a week for four successive
weeks, The certificate must show the name and place of residence of the
person or partners transacting business in the Fictitious name. A new
certificate must be filed and published on each change in the membership
of such a partnership., The county clerk is required to record the
information comteined in the certificates filed with him in a reglster
maintained for that purpose.

The only sanction provided for failing to cceply with the Fictitious
Name Statute is that no action way be "maintained" on a contract mede or
a transaction had in a fictitious name until the fictitious name certificate
has been filed and published.#* The courts have interpreted "maintained”

to mean that an action may be commenced even if no fictitious name

#Compliance with the Fictitious Name Statute is a prerequisite tc obtaining
a license as a real estate broker or salesman (Business and Professions
Code Section 10159.5), mineral, oil, and gas broker or salesman (Business
and Professions Code Section 10522.5), or check seller and casher
(Financial Code Section 12300.2).
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certificate has been Tiled and published; but, if the defendant cbjects to
the failure to comply with the Fictitious Name Statute, the action will be
gbated until the certificate has been filed and published. The objection
is waived 1f the defendant fails to make it either in his answer or by
demurrer. If the defendant objects, the defect cen be cured by filing the
certificate and making the necesaary publication prior to the actuel trial
of the case, If objection is made and the required filing and publication
are not made, the action must be dismisaed.

The courts have said that the purpose of the Fictitious Neme Statute
is to prevent fraudulent trading by providing a source--the county clerk's
register-~from which peracns can learn with wham they are trading, But
because the statube lacks any significant sanction for noneccmpliance, it
fails to assure that this information will be avallsble in the type of
case where it is most needed, i.e., where a person has a claim against a
person or firm transacting business in a fictitious name and needs to know
who the perscn or persons are who transact business under thet fictitious
name, In such a case, if the requirements of the Fictitious Name Statute
have not been met, there 1z no means by which the person seeking the
information can compel the person or persons transacting business in a
fictitious name to comply with the Fictitious Neame Statute.

The Commission has concluded that the Fictitious Name Statute should dbe
amended to include & provision whereby any interested person could compel
a person transacting business in a fictitious name to comply with the
Fictitious Name Statute, Accordingly, the Commission recommends that any
person should be permitted to serve a demend that a person or partner
transacting business in a fict_-itioup name comply with the Fictitious Rame
Statute. Failure to file the flctitious name certificate with the county
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clerk within 10 days after gservice of the demand should result in a forfeiture
of fifty dollars and all demages which the person serving the demand may
sustain by reason of the failure to comply with the statute, which forfelture
and demages should be recoversble in a civil action. This sanction is based
on Code of Civil Procedure Section 1992 vhich provides a somewhat similar
genction when a witness disobeys a subpoena.

The Commission also recommends that the publication requirement of the
Fictitious Name Statute be elimineted. The publication requirement is
burdensome and expensive, especially for large partnerships and those
unincorporeted associations which are treated as partnerehips for the
purpose of determining lisbility. This is particularly true with respect
to the requirement that a new certificate be published once a week for
Pour successive weeks on each change in the memberships of the organiz;tion.
Moreover,~where the certificate was not filed snd published, a large partner-
ship with a fluctuating membership apparently would be required, as & conditiz
to maintaining an action, to £ile and publish a series of certificates
reflecting each change in membership during the period covered by the
transaciion upon which the action is based. Since the fictitious neme
certificate must be filed with the county clerk and maintained by him in a
fictitious name reglster, no purpose 1is served by the publication requirement

that can justify the expense of publication.

The Commission's recoraiendations would be effectuated by the

enactment of the followling measure:
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An act to amend Sections 2466, 2467, 2468, 2469, 2469.1, 2470, and 2471

of the Civil Code, Sections 10159,5 and 10522.5 of the Businese and

Professions Code, and Sectiocn 2E84B of the Government Code, relat-

to fictitious names.

The people of the State of California do enact as follows:

SECTION 1. Section 2466 of the Civil Code is amended
t0 read:
2466, Except as otherwise provided in 4ke-next-seetien

Section 2467, every person transacting business in this State

under a fictitious name and every partnership transacting
business in this State under a fictitious name, or a designation
not showing the names of the persons interested as partners in
such business, mmst shall file with the clerk of the county in
which his or ite principal place of business is situated, a certi-
ficate subscribed and acknowledged in the mamner provided in
Section 2468 ef-the-Civil-gede , stating the name in full and the
place of residence of such person and stating the names in full
of all the members of such partnership and their places of
residence.

Bueh-subseribed and ackrewledged-eertifieate-mast be-published
subseguent-te-the filing shereef-with the-eounty-elerk-pursuant-to
Goverzment-Code Secebion-606L;-in-a-newspaper-publiched-in-the-esuntyy
if-there-be-eney-and-if-4here- be-RoRe-in- suek-countyy-then-in-a-neve-
paper-in-an-adjeining-eounty---An-affidavii-showing-the-pubiiention
of-sueh-eersifiecate-as-in-thig-section-provided-shall-be-filed-with

the-eounty-eleri~-within-30-days-afier-the-completion-of-suech-publi-

b



eatian;-hut-in—as-e?éni-eh&ll-suEh-publieatiea—be~Eaie-prier

to-the-filing-of-sueh-eertificate-with-tha-eounty-elerky

Comment. The amendiment eliminates the requirement of publication

and makes other technical, nonsubstantive changes.



SEC. 2. Section 2467 of said code is amended to read:

2467. A commercial or banking partnership, established and
transacting business in a place without the United States, may,
without filing the certificate er-makiag-the-publieadien prescribed

in the-iast-geetisn Section 2466 , use in this state the partnership

name used by it there, although it be fictitious, or de does not

ghow the names of the persons interested as partmers in such business.

Comment. The amendment deletes the reference to publication and makes

technical, nonsubstantive changes.



SEC. 3. Section 2468 of sald code is amended to read:

2468. (a) The certificate filed with the clerk as provided in
Section 2466 must 5hall be signed by the person therein referred to,
or by the pertners, as the case may be, and acknowledged before some
officer, authorized to take the acknowledgment of conveyances of
real property, by personally appearing before such officer, notwith-
standing the provisions of Section 1195 of-itke-fivil-Cede .

_(_El Where a business is hereafter commenced by a person under
a fictitlous pame or a pertnership is hereafter formed, the certifi-
cate must shall be filed and-she-publiention-designated-in-that
geetion-muet-be-made within one month after the commencement of such
business, or after the formation of the partnership, or within one
month from the time designated in the agreement of its members for
the commencement of the partnership. Where-the-business-Mas-beer
keretofore-econdueted-under-a-Ffietitious-name-or-vhere-the-parinership
hag-been-beretofore-formedy-the-eertificate-mics-be-filed-and-the
pabiieation-wade-vwithin- sin-menths-afier-the-passage-of- this-aes-

{c) To person doing business under a fictitious name, or his
assignee or assignees, nor any persons doing tusiness as partners
contrary to the provisions of this artiele chapter , or their
assignee or assignees, shall maintain any action upon or on account
of any contract or contracts made, or transactions had, under such
fictitious name, or in their pertnership name, in any court of this
Btate until the certificate has been filed and-ihe-publieation-hae

been-made as kereim required ty Sections 2466 and 2469 .

(é) Any person may serve a demand that the required certificate

be filed on any person or partner that has falled to file the
-7-




certificate as required by Section 2466 or 2469. The demand shall

be in writing and may be served either (1) by delivering e copy to

the person or partuer personally or (2) if the person or partner

is not found at his usual place of business, by leaving a copy of

the demand with a person having charge thereof and sending a copy

of the demand through the meil addressed to the person or partner

at his usual place of business. If the required certificate is not

filed within 10 days after service of the demand, the person or

partner failing to file the certificate so demanded forfelts %o the

person who served the demend the sum of fifty dollars and all

demeges which such person may sustain by reason of the fallure to

file the certificete, which forfeiture and damages may be recovered

in 8 civil action.

Comment, The emendment deletes the reference to publication, makes
a number of technical, nonsubstantive changes, and deletes an obsolete
sentence. The amendment also adds subdivision (d) which provides a sanction
designed to make the Fictitious Name Statute an effective means of obtalning
information needed by a person having a claim against or a dispute with a
person or partnership transacting business under & fictitous name. The
sancticn provided for violation of subdivision (@) is based on Code of
Civil Procedure Section 1992 which provides e scmewhat similar sanction for

a witness discbeying a aubpoena.



SEC. 4. Section 2469 of said code is amended to read:

2469. On every change in the members of a partnership trans-
acting business in this State under a fictitious name, or &
designation which does not show the names of the persons interested
as partners in 1%s dusiness, except in the cases mentioned in
seetion-tventy-four-bundred-and- sixty-seven Section 2467 , 8 new
certificate mueé shall be filed with the County Clerk y<and-a~new
publication-made as required by this Awtiele chapter on the forme-

tion of such partnership.

Comment. The amendment deletes the reference to publication and

makes several technlcal, nonsubstantive changes.



SEC. 5. Section 2469.1 of said code is amended to read:

2469.1., Every person and every partnership transacting business
in this State under & fictitiocus pame, or designation not showing the
pames of the persons lnterested as partners in such business, who has
filed a certificate mag-eaused-ihe-puilication-and-Filing-of-the
affidavis-ef-publieasion-theresf according to the provisions of this
chapter, may, upon ceasing to use that pame, file a certificate of
abvandonment of name, stating the name in full and the place of residence
of such perscn, and stating the pames in full of all the members of
such pertnership end their places of residence. Such certificate
shall be signed by the person therein referred to, or by one or more
of the partrers, as the case may be.

Sueh-eertifieate-znst-be-publiched-pursuant-1o-Gdovernmeni-Code
Section-606L,-in-a-nevepaper-published-inythe- ecuntyy-if-there-be-oney
and-if-there-be-none-in-puch- eountyy-then~-in-a-Rewspaper-in-an-adjodn-
iag- eounty.--An-affidavis-shevwing-the-publieation-ef-suek-eeriifieate
ahall-be-filed-subsequent-to-the-eertifiente~-with-the-eounty-elerk

within-30-daye-afier-the-eomplesion-of-sueh-publications

Comment. The amendment eliminates the requirement of publication.
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SEC. 6. Section 2470 of said code is amended to read:

2470. Every county clerk must keep a register of the pames
of firms and persons mentioned in the certificates filed with him
pursuent to this artieie chapter , entering in alphabetical order
the name of every such perscn wvho does business under a fictitiocus
pame, and the fictitious name, and the name of every such partanership,
and of each partner therein.

Upon the abandomnment of the use of a fictitious name, the clerk

shall enter the fact of abandorment in the register.

Comment. The amendment makes a technical, nonsubstantive change.
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SEC, 7. Section 2471 of said code is amended to read:

2471. Coples of the entries of a County Clerk, as herein
directed, when certified by him, ard-affidaviip-of-publieatieny
ap-herein-direetedy-wade-by-ihe-printery-publishery-or-ekief
eierk-of-a-Bewepapery are presumptive evidence of the facts

therein stated. The presumption created by this section is a

presumpiion affecting the bturden of producing evidence.

Comment. The amendment eliminates the reference to affidavits of
publication and clarifies the presumptive effect of the certificate of

the county clerk. See EVIDENCE CODE §§ 601, 603, 60k.
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sec. 8. Section 10159.5 of the Business and Professions Code
is amended to read:

10159.5. Every person applying for a license under this chepter
who desires to have such licence issued under a fictiticus name shall
file with his application a certified copy of besh the entry of the
county clerk apd-ithe-affidavit-of-publieasien made pursuant to the
provisions of Chapter 2 {commencing with Section 2466) of Title 10

of Part U of Division 3 of the Civil Code.

Comment. This section, which relates to real estate salesmen and
brokers, is amended to delete the reference to the affidavit of publication.
The Fictitious Name Statute {Civil Code Sections 2466-2471) has been

amended to eliminate the regquirement of publication.



SEC. 9. Sectiorn 10522.5 of the BPusiness and Professions Code
is amepded to read:

10522.5. Every person applylng for & license under this chapter
vho desires to have such license issued under a fictitious name shall
file with his application a certified copy of Besh the entry of the
county clerk sad-the-affidavit-of-publieasien made pursuant to the
provigions of Chapter 2 (commencing with Section 2866) of Title 10 of

Part 4 of Division 3 of the Civil Code.

Comment, This section, which relates to mineral, oil, and gas brokers
and salesmen, is amended to delete the reference to the affidavit of
publication. The Fictitious Name Statute (Civil Code Sections 2466-2U71)

has been amended to eliminate the requirement of publication.
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SEC. 10. Section 26848 of the Government Code 1s amended
o read:
26848, The fee for filing and indexing & certificate of

fictitious name j-$neluding-affidavis-ef-pablieatiory is two dollars

($2).

Comment. The amepdment deletes the reference to the effidavit of
publication. The Fictitlous Name Statute has been amended to eliminate

the requirement of publication.
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