63 5/18/66
Sixth Supplament ts Memorandum £6-21
Subject: Study 63(L) - Evidence Code (The Officlal Information Privilege)

The office of the District Attornmey of San Diege County has raised a
questien concerning the O0fficisl Information Privilege, See Exhibit I
(pink pages) attached. The question is which sgency--the court or the
public offieer cleiming the privilege--should determine whether disclosure of
officlal information is against the public intersst?

Under the Evidence Code, the court must hold the information privileged
if the court determines that disclosure of the information is prohibited by
federal or state statute., If no federal or state statute prohibits disclosure
of the informatlion and the public entity claims the privilege, the court
is required to prohibit disclosure of official information if the court
determines thet digelosure of the information is 'hgaihst the public interest
because there 1s a necessity for pressrving the confidentiality of the
information that outweighs the necessity for disclosure in the interest of
justice,” BSee Evidence Code Sections 1040 and 915, BSaee also the Offieial
Comment te Section 915,

The office of the District Attorney of San Diego County takes the
position that the determination of whether disclosure of the information is
agalnst the public interest should be a decision to be made by the publie
officer and should be conclusive on the court if the publie officer acts in
good falth,

The existing California law is net entirely clear, dut the staff believes
that the California Supreme Court would approve the procedure described in

FPeople v, Glen Arms Estate, Yne, (the same procsdure provided in subdivision

" {v) of Sectien 915), See the discussion of this case in Exhipit IIT (green).
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This ia consistent with the position of the Uniform Rules of Evidence that
this iz a matter for the court to determine if the privilege is claimed.
While we are fairly confident that subdivision (b} of SBection 915 would
be held to codify existing California law, we believe that the question for
decision by the Commission is not what the rule is until January 1, 1967,
but rather whether the rule expreased in Evidence Code Section 915 should be
changed., You will recall the many occasions when this particular matter was
discussed by the Commisaion during the course of drafting the Evidence Code.
Hence, we do not propose to discuss the metter in detail in this memorandum.
Profeasor Wignore summarizes the case for Section 915 as follows:

In England, the political minister determines the existence
of the privilege; the court passes only on the guestion whether
the claim has been made by the proper person and in the proper
form: . . « In the United States, however--if opinions of the
courts rather than opinions of the executive zre to be the guide--
the court determines the claim. This is as it should be. A
court which abdicatea its inherent function of determining the
facts upcon which the admissibility of evidence depends will furnish
to bureauvcratic officisls too ample opportunities for abusing the
privilege., The lawful limits of the privilege are extensible
beyond any control if its applicability is left to the determina-
tion of the wvery official whose interest it may be to shield a
wrongdoing under the privilege. Both principle and policy demand
that the determination of the privilege shall be for the couri.

It followa that the govermment must meke a showing supporting
its plea of privilege. The kind of showing required depends upon
the circumstances. When, for example, the claim is that the
material contzing state smecrets, the showing need be slight and
the technlique of having the judge pursue the meterial in camera
(which may be employed in less sensitive instances) mey not be
available: {[Here follows a discussion of United States v.
Reynolds, which you will recall the Commission considered in
connection with this privilege.]

On the other hand, where the claim is that the information
is merely "official,” the government quite properly may be required
to disclose 1t to the judge in camera and bear the burden of
persuading the judge that disclosure would be harmful to the
govermment,

.




The argument in support of the position taken by the office of the
Saﬁ Diego District Attorney is set out in Exhibit IT. Consider alse
Exhibit III. It should be noted that the New Jersey law (a New Jersey
case is relied upon in Exhibit II) is now consistent with Evidence Code
Section 915. New Jersey Laws 1960, Chapter 52, Section 24:84a-27 {"No
person shall disclose official information of thie state or of the United
States (a) if disclosure is forbidden by or pursuant to any act of congress

or of this state, or (b) if the judge finds that disclosure of the information

in the action will be harmful to the interests of the public.") (Emphasis
supplied.} A New York case is also relied upon in Exhibit II. But in

Stratford Factors v, New York State Banking Dept,, 10 App. Div.2d 66, 197

N. Y. S.2d 375 (1960), the trial court was reversed because it upheld a

claim of a statutory privilege to exclude certain "reports of exsminations

ard investigations" without requiring the material claimed to be privileged

to be produced for an in camers examination by the court so that the court could
determine whether the papers were made confldentigl by statute. As far as

the Czlifornia cases are concerned, we believe that People v, Glen Arms

Estate, Inc. reflects the better view and the view that the California Supreme

Court would adopt in the absence of statute,

Exhibit IV (buff) is an opinion of the Celifornia Attorney General.
Fote on page 4 of Exhibit IV the statement given in justification for the
English rule:

It is manifest 1t must be determined either by the presiding
Judge, or by the responsible servant of the Crown in whose custody
the paper 1s.. The Judge would be unadle to determine it without
ascerteining what the document was, and why the publication of it
would be injurious to the public service--an inquiry which cannot
take place in private, and which taking place in public mey do all
the mischief which it is proposed to guard against,
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It appears to us, therefore, that the question, whether
the production of the documents would be injurious to the
public service, must be determined, not by the Judge but by the
head of the depertment having the custody of the peEper; . . .

[Emphasis supplied, ]

Section 915 meets the problem that led to the adoption of the English
rule. Section 915 provides for the judge examining the information in
camera,

In conclusion, the staff does not believe & case is made to change
Section 915.

Respectfully submitted,

John H.- DeMoully
Executive Secretary




EXHIBIT X

Counéy of San Dlego Aoatatant Disteies Aiiom s
cerce or R
torney
DISTRICT ATTORNEY cuoEne b, ALLen
143 DON KELLER COURTEOUSE el Invastigotor
cereeT ATIORNEY SAN DIEGO, CALIFORNIA 92112
May 12, 1966

Professor Joseph B. Harvey
Assistant Executive Secretary
California Law Revision Commission
Stanford University

Stanford, California

Dear Professor Harvey:

Perhaps you will recall that after your excellent talk to the
District Attorneys' Association in Los Angeles last February om
chie Evidence Code, I briefly discussed with you my concern over-
what effect section 915 of the Evidence Code will have on what is
aow section 1881(5) of the Code of Civil Procedure, i.e., how the
determination of whether the public interest would suffer by the
disclosure of confidential information claimed by a public official
to be privileged is to be made. The comment to section 915 states
that the section is a codification of the existing law, citing, among
others, the case of People v. Glen Arms Estate, Inc.

Frankly, I believe the comment is wrong. The reason for my
delay in expressing this opinion ~-- which is done with all respect
due the Commission -- is that I had hoped to have an opportunity
to prepare material for. the Commission which I believed would be
more tailored to what the Commission would like. However, due to
the extraordinary press of business, I have not been able to do
s0. %nd such an opportunity now appears all but impossible in the
near future. .

And if my views are correct, I certainly would prefer having
the question resolved by the Commission rather than having to
fight a court battle -- which, now, would be in the face of the
Commission’s comment.

Therefore, I am enclosing three items: one, a 1e2ﬁthy
petition; two, a shorter memorandum which supplements the petition;
and, three, an opinion by the Chief Justice written when he was
the Attorney General of California. :

The first is a copy of the petition which was filed by this
office when the reports of one of our investigators were subpoenaed
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in a civil (paternity) case. The petition gives the facts. And
though some of the arguments contained therein may not be directly
in point, perhaps the petition, as a whole, will give the Commis-
sion a better appreciation for the problems with which an office
such as ours is frequently confronted. Unfortunately, the real
party in interest in this particular case withdrew the subpoena

in issue which rendered the matter moot and resulted in the
appellate court not having an opportunity to give an answer to

the guestions presented.

The second item is a memorandum written to supplement the
petition after the decision in the Glen Arms Estate case. It,
also, is self-explanatory. .

The third item is a copy of the opinion written by the Chief
Justice when he was the Attorney General and which, as I read it,
advises that it is for the public officer to determine whether the
public interest would suffer by the disclosure of privileged infor-
mation in the public officer's possession.

I would also like to point up that the reason the Oceanside
H School Dist. v. Superior Court (1962) 58 Cal.2d 180, 23 Cal.
ptr.375, 373 P.2d 439 and the San Diego Professional Assn. v.
Superior Gourt (1962) 58 Cal.2d 194, 2§ Cal.Rptr. 384, 373 P.2d 448,
cases are not specifically treated in the petition are (a) I first
overlooked them and (b) after finding them was of the opinion that
t?ey‘wére, in principle, sufficiently covered by the cases already
cited. '

Lastly, in pointing up the types of problems with which
offices such as ours are confronted (in addition te that which is
shown in the petition) it is not uncommon for an attorney to
cause to be issued a subpoena duces tecum for our case files or
for reports of investigations of criminal matters by law enforce-
ment agencies, or both, in other ways. For examples, an attorney
who represents a2 defendant in a pending criminal action will file
a civil action (e.g., false imprisomment) aris out of the same
facts and, ostensibly under c¢civil discovery in the ¢ivil actiom,
will cause to be issued a subpoena duces tecum (perhaps, also,
for a deposition) to discover the files in our possession and
those in the possession of the police (and, when calling for a
deposition, will attempt to examine the police officerxs and the
deputy district attorney assigned to the case); this has been
done when the criminal action is pending despite the fact that the
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civil action would not go to trial for many months hence and
despite the fact that the attorney bas not attempted, formally or
informally, to pursue his rights of criminal discovery. Attorneys
representing defendants in criminal actions have also taken a

more direct iﬁproach by causing a subpoena duces tecum to be issued
calling for the police reports, etc. when, again, they have not
attempted, formally or informally, to pursue their ecllients' rights
of criminal discovery.

I know I have asked for a considerable amount of your time,
but the question is an important ome to this office. Please feel
free to make any use of the enclosures as you or the Commission
might deem appropriate.

Lastly, Mr. Keller sends his warmest personal regards to
you.

Sincerely yours,

JAMES DON KELLER
District Attorney

Deputy District Attorney

RHB/ jk
Encs.
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EYHIBIT II
6th Supp. Memo 6621

EXTRACT FROM PBTITION

v

WHETHER THE PUBLIC INTEREST WOULD SUFFER BY

THE DISCIOSURE OF A COMMUNICATION MADE WITHIN

THE MEANING OF §1881(5) IS A DETERMINATION TO

BE MADE IN GOOD FAITH BY THE PUBLIC OFFICER

Ehving shown that the communications made by Shella to
petitioner are privileged and confidential within the mean-
ing of §1881(5), the next question which must be answered
1s: Who 1s to determins "when the public interest would
suffer by disclosure” of such a confidential communication?
That 1s, does the public officer or does the court decide
vhether in & particular case the public interest would suifer
by the disclosure of a confidentlal communication made to
the public officer. The answer to this question is not
clear. But the weight of authority and the practical con~
siderations indicate that the determination of whether the
public interest would suffer by the dlsclosure of confiden~
tial commnications which are within the purview of §1881(5)
13 to be made by the public officer acting in good faith.
The Californiz case which contains dicta contrary to
wlh=
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;épetitioner's position is Markwell vg, Sykes, 1959, 173 Cal.
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15
16
7
18
19

2

| ppp.2@ 642, 343 P.2a 763. However, the authorities clted

in the Sykes decision, supra, 4o not, when analyzed, support
its dicta. .

The case of Pecople vs. Curry, 1950, 97 Cal.ipp.24 537,
281 P.2d 153, c¢ilted in the Sykes decision, supra, is not
suthority for the proposition that the court, rather than
the public officer, is to determine whether disclosure of a
confldential communication within the purview of §1881(5)
will cause the public interest to suffer.

In Curry, supra, the court was decidlng whether state-
ments made by the defendant in a eriminsl action to a proba=-
tion officer which were inconsistent with his sworn testimony
were privileged within §1881(5). It was the defendant's
contention that his statements'ware privileged; that is, the
public officer, whether or not he was a public officer within
the meaning of §1881(5), was not claiming the privilege.
Thus, the Curry decision, supra, is not authority for the
question here presented for several reasons: (1) 48 s
pointed out in the Sykes decision, supra, 1t is the public
officer who must olaim the §1851(5) privilege, and if he
fails to do so it may, as in the Sykes case, result in a
walver of the privilege; (2) statements made by 8 defendant
in a oriminal action to a prosecutor or a law enforcement
agent are not intended to be made in confidence; and {3) the

N




O B N B

the court there properly rade the determination as to whether
dlsclosure of the communication would cause the public lnter-
est to suffer as the communleation was made to the court by
virtue of the fact that a probation officer 1s an agent of
the court; the court, therefore, was the publlie officer to
whom the communication was made and it then made the deecision
whether the disclosure of the communication would cause the
publlce interest to suffer.

The Curry decision, supra, is authority for the propo=
sition that the court determines i1f §1881(5) applies. Peti~
tioner does not quarrel with this rule, l.e., petitloner
agreeﬁ that the court must determine if the person to whom
the communlcation was made is a publie officer within the
meaning of $1881(5) and it must determine if the communica=
tion was of a confidential nature. But, a&s shown in the
above arguments, both of these determinations have been made.
And the Qurry declslon, supra, is not authority for the
proposition that the court, after determining that §1881(5)
applies, must then go forward and examine the communicatilons
which were made and make the additional determination of
whether the communication, if diaclosed, would cause the
public interest to suffler.

The Sykes decision, supra, also cites Dwelly vs. McRey- |
nolds, 1936, 6 Cal.2d 128, 121, 56 P.2d°1232. But here,

again, .all the court in the McReynoidg case, supra, held
relative to the issue here presented 1s that it is for the

-28~
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| ¢he questlion of wihc it to determine if disclosure of the

court to determinc whather the communication was privileged

within the meanin: o {1881{5). The court dld not consider

compunication weuld cause the publie interest to suffer.

Though Professor Wigmore was of the opinion that the
court should determine whether dlsclosure of a privileged
communication made to a publlic officer would cause the pub~
1ic Interest to suffer because he was appréhensive of the
eongequences which might follow from allowing the public
officer to make the determination, his fears have not neces-
sarily been shared by the c:t:.»ux‘i:.sz.lL

Another Calilfornla ease c¢lted in the Sykes decision,
supra, as authority for its dlcta is Holm vs. Superior Court,
1954, 42 cal.2d 500, 507, 267 P.2d 1025, 268 P.24 722. But
the languag'a' referred to in the IHolm case, supra, does not
support the dicta in Sykes. In Holm, the- court merely states
that 1t 1s for the court to determine whether a communication
was intended to be confldentlal. The court then holds that
if the communication 138 nmade to an &ttorney for a single pur-
pese the court is to decide whether the communication falls
wvithin the purview of $§1881(2); and 1f the communication was
nade to an attorney for & dusal purpose; the court must deter-

mine, acecording toc the evidence taken for this purpose,
3/ 8 Wigmore on Evicence, 3d =d., p. 798, §2379.

4/ Lewis vs. Roux Trucking Corn., 1927, 222 App.Div. 204, 226
Nth S‘m‘p- ?0-
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3§whether the "deminant" purpose was 2 confidential cormunica~
zétion within §1881(2) and then deciare, accordingly, whethep
1| the privilege of $1.881(2) attaches to the communication.

{ | The ocourt in Holm, supra, 4did not havé—§1881(5} before it;

1t was deciding a question which arose under §1881(2)==the

L)

¢ | attorney=client privilege. Thus the Hoim decislion neither

7| touched upon the language in §1881(5) nor suggested the pro-
¢{ cedure which should be adopted in applying $1B81(5). 4ng,

9 of course, & decislion iz not authority for a proposition not
0| considered. Peonle vs. Cole, 1964, 226 A.C.A. 187, 37 Cal.
11| Rptr. 798.

i2 The Sykes decision, supra, also refers to Volume 95 of
13| the Lawyers Edition of the United States Supreme Court at

M| page 451 and Volume 97 of the same reports at page T40 as

151 additionel authority for the proposition that 1t is for the
| sourt to determine whether the disclosure of a communication
17! within §1881(5) wduld cause the public interest to suffexr.

18 Neither of these citatlons, however, contein authority for
1 the proposlition advanced in the_Sykes dicta. Both co%lec-

0 tions of cases, of course, contain federal decisions.

21 And many of the federal decislons which petitioner here
rings before this court are not clted or discussed. Addl=
tional ¢ollections of cases which deal with the questlons
2 presented 1n this petitlon and which may assist this court
are: 165 A.L.R. 1302: Anno.=-~Forbidding Disclosure Bﬂ Public
% Cfflcers, which annotation supersedes- and supplements 47
AJL.R, 694: Annco.-=Statute Forbidding Disclosure By Official;
% g AJL. R. 109G: Anno.-=Evidence: Privileze of Communication
<:: Made to Publlic COfficer, whlch amnotation is supplemented by
2% 59 A.L.R. 1555: Anno.~--Evidence==-0f{iclal Communication--
Privilege; and 140 A.L.R. 1466: Anno.--Defamation--Communi=-
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wion and Curry decisions, supra, eite Crogby
Tines, § Cir. 1943, 133 F. 24 470, for the

:.proposition that the court is to make the decision as to
whether the disclosure of a communication within §1881(5)

¢ ! would cause the public interest to suffer. The Curry deci~

¢| sion, supra, cites the following dicta from the Crogby case, |

;| supra: "All reason says that the question 1s one for the

;| court to determine.” The "reason" ecited as authority for

9! the dicta in the Crosby case by the federal court is the
5| same reason as given by Professor Wigmore. But as has been
11 | shown in Lewls vs. Roux Truekinz Corp., supra, such reason

21 15 not Yall" reason. Moreover, 1f the courts are to deter-
;3 | mine this question, is there any privilege? The decision in

««| the case of Boske vs. Comingore, 1900, 177 U.S. 459, 20 Sup.
5! Ct. 701, 44 L.Ed. 846, seems to indicate that such a rule

i | would render the privilege meaningless.
7 Furthermore, ‘that the Sykes dicta is Just that--and not
6! the law of this state--is shown by the case of Chronigle

% | Publishing Co. vs. Superior Court, 1960, 54 Cal.2d 548, 7

3 cal.Rptr. 109, 354 P.2d 637. The Sykes decislon 1s cited

s | cation to Police {IV. Communlcation to prosecuting atiorneys,

p-l‘lv?'f&, et seq. )u
Also, the student comment. in 22 Cal.L.Rev., 667-677 (1933~
r

34); e for Co cations to Pol 0 iy
R of Pol is extensively researched

. and may be of assistance to the court.
“| 6/ 8 wigmore on Evidence, $2379, supra, footnote 3, page 29.

C s
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by the Court and the Court zpproves of the following language
from the Sykes decislon:
M es'The privilexe iz for the benefit of

the state # *-* or its agencieé.and the c¢logk

of testinmonlal immuunity ia thrown only around

such public officlals * * # [Plhe existence

of & privilege 1ln the state presents a ques~

tion for the court * * #,'.,." {7 Cal.Rptr. at

115. ) N

It is to be noted that the Supreme Court does not--with
the dicta of Sykes squarely before it--go on to approve of ’
the proposition that it is for the court to also determine
whether disclosure of & eommunication within §1881(5) would
cause the public interest to suffer. But, rather, the court
gtates that the law is as petitioner contends it %o be.

And ¢an the courts make such a declsion? In every
instance where a court would be called upon to declde this
question 1t would be limited to the facts of the case before
it. And the public interest, as in the case at bar with the
files of a prosecuting attorney, involves consliderations
which reach far beyond the scope of any particular éése.
Then, 00, it must be remembered that the public has expressed
1ts conf'idence in its public officers, such as petitloner,
by electing them into office. Is this public confidence--

and the trust it necessarily irports--so meaningless that
, 3o
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the courts cannot o should not azccept the good falth repre-
sentations of public officers? Also, it mus:t be remenbered
that each public oi'Ticer 1is 2z specialist: For example,
petitioner speclalizes in protecting the publie welfare by
performing the gilven duty of prosecuting those who commit
public offenses; he works closely with law enforcement
agencles and the private citlizens who he represents in his
capacity as the prosecuting attorney; he 1s in the best po-
sition to determine what effect would be had or what conse-
quences would follow if information communicated to him.wara’
to be made publie. And, contrary to Professor Wigmore's
expressed fears, what abuses has the privilege whlch has
been given to public officers by the legislature led to
over the years? Must we bhe ruled by shadows and ghosts?
Professor Wigmore advocates that the courts should decide
this question because, inter &lia, the courts will act in
good faith. Must we presume that all public officers will
act in bad faith? And 1f the privilege which the legisla-
ture has glven to public officers presents such a potential
danger, would it not be appropriate for the legislature to
withdraw or restrict the privileze?

Our Supreme Court does not approve of the presumption
that public officers will abuse the prifileges of their
offices. Nor does it disapprove of the policy whieh allows
& desrae‘or ﬁecrecy in the conduct of the affairs of publiic

..33..
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officers. To the contrary, and, it would seem, to the con-
trary of Profeasscr Wigmora, our court presumes that the pub-
lic officers will rnexform the duﬁiés of their officez and
that there 1s a rezod Jor ssersey and non-disclosure in the
conduct of certzair aflalrs administered-hy public officers.
Thus, in the Chronicle Publishing Co. case, supra, our couxrt
stated:
¥, ..'I% 1s presumed that the members of

the [State Bar] committee, beinz publie

officers [emphasia the court's]), regularly

performed their duiy ® % ®,' .., Thus the

Board of fGovernors of tha'State Bar and its

secretary not only come within the splrit of

section 1881 but actually are 'publlc offi-

cer{s)' within its terms.” {7 Cal. Rptr., at

118.)
And, later in the opinion, the court approves of the language
used 1n,zggnlg;gg&_2§§;§gg, supra, 111 Cal.App.2d 9, 24, 244
P.2d 35, 47, where the court stated:

"See also [the Pearson case] where it is

held that papers of a sheriff's department

vice squad were not open to publlie inspec-

tion. !Public policy requires that docu-

ments in the sheriff's office relating to

law enforcement be treated as confidential.

-3




# * ¥ The asontents of such documenis are not

Ay

to be divulzed by their custodian when thelr
ssereey would serve the public interest.t”

(7 cal.Rptr., at 120.)

*~

This court must, in a finsl analysis, determine what

(%)

si the legislature intended by its language when 1t enacted
7! 51881(5). To determine this, let us first look to the

£

3
’

| cases which, conirary to the Sykes decislon, indieate that
; the only determination which the court is to make in this i

i

! pegard is whether the putlic officer asserting the privi-

i
o
|

i

lege 15 acting in good falth and he 1s of the opinion that
the disclosure of a communication within §1881(5) would

3! cause the public interest to suffer then that answer 1s to
| ve accepted by the court and the court's inquiry is at an

1
Sl end.

An interesting case on this point i1s Pegple vg. Alaniz,
1957, 149 Cal.App.2d 560, 309 P.2d 71.” There, in the opinion

*

I -
Ny I

of Mr. Justice Wood, the procedure of allowing the witness

¥

(f.e., the public officer) to determine whether the public

%1 interest would suffer by the disclosure of = communication
| whieh was within $1881(5) is approved. There, after citing
:i $1881(5), Mr. Justice Wood states:

o “,.. Offfcer Smith testified that the

information given by the informers was ¢on-

3 I/ This case was overruled on other conslderations in Preistly
vg. Superlor Court, 1958, 50 Cal.2d 812, 320 P.24 39.

-.-35-
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fidentlal and the public interest would suffer

1f the namces of the informers were disclosed.

4z}

In Peonle vs. Gonzales, 141 Cal.hpp.2d 604

A
/]

{297 P.2¢ 50], it was heid (pp. 607-608 that,

L

under the circumstances therein, the court did
not er:r in refusing to allow ihe defendant to
crass-exanine the police officers as to the
name oI thelr informant. It was said in that
case at page 608: 'The officer's information
must have come from a reitable [emphasisg the
court's] scurce and the officer must act in
good faith in testifying that he had received
s information from a reilable person, and
such good falth must pass the scrutiny of the
trial Judge. Ho abuse of discretlon having
been shown, the court's rullng was correct.?
In the present case, the court dld not err

in sustaining objections to qQuesticns as to
the identity ol the informers.” (141 Cal.épp.
24, at 567).

_ That the oplnion of Mr. Justice Wood was meant to stand
for the rule that the publlic ofificer ac¢cting in good faith 1is
to make the determination as to whether the public interest
would suffer by the disclosure of 2 commnlcatlon within
§1881(5) 1is shown by the dissent of Mr., Justice Vallee.

-36-
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Tn his dissers, Mr. Justice Vallee states that "...

{t]his procedure was menifestly wrong. The authoritles are
legion that it is for the courd, not the witneszs, to deter-
mine whether the cormunications were made in offielal confi~-
dence and whether the public interest would suffer by
diselosure..." (149 Cal.App.2d, at 580.) The "1egion” of
authorities then cited in a foctnote to the dissent amounts
to 8 Wigmore on Evidence, 3d Ed., 799, 32379, supra. As
petitioner has stated above, he agrees that the authoritles
state the rule that it is for the court to determine whether
a communication was made to a public officer in conflidence. .
But, again, where coes one find the "1egion” of authorities
supporting the dissents second proposition, l.e., that it is
also for the court to determine if the disclosure of & ccm=
miication within $1881(5) would cause the public interest
to sufffer? The only authority cited by the dissent is
Professor Wigmore.

In his §2379, Professor Wigmore cites many authorities
for the proposition, conceded by petitioner, that the court
1g to determine 17 the communication was made in confidence
to a public officer. Dub let ug look at the authorities
which he ¢ites in support of his sontention that the court
is to determine whether the public interest would suffer by
the disclosure of a communication made within $1881(5).

And let us also examine the authoritles which he does not
-37..
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eite which are consrery wo the rule which he proposes.
As authority for his propossd rule, Professor Wignore

cites the opinion of Chiel Jusilice learshall in the trial of

Asvon Burr (Asron Burrlg Tpicl, Robertson's Rep. I, 121, 127,
186, 255, II, 526). But he does not point up that this case
has been Judicially internreted as supporiing petitioner's
position in the cace at bar. VThus, in Tnompscn vs. German
Valley R. R., 1871, 22 N.J. Eg. 111, where a subpoena duces
tecum had been served sn the governor commanding him to
appear and testify and to %ring with him an engrossed copy
of a private statute which had been passed by the legisla=-
turae and sent toc hin, &8s governor, for approval, the court
stated:
... Waether the highest officer in the

govermment or stale will be compelled to

produce in court any paper on document in

his possession, iz a dlfferant questiocn.

And the rule adopted in such cases is, that

he will be allowed to withhold any paper or

document in hiz possession, or any part of

it, if, in his opinion, his official duty

requires him to do sc. These were the rules

adopted by Chiel Juntice [sic] Marshall in

8/ The fact that Professor Wigmere found 1t necessary to pro=
pese what should be done lends credence to the bellef That
the rule is different; else why advocate a change? Or, sven
if the rule was not filrmly established as contrary to view
he preferred, 1f the rule was not open to question why advo—
cate a solution? 58
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the tricl of Aeron Zurr ... 1 Eurr's Tris]
182; 2 Tnid. 535-6.°
Professor VWizmore also cites Britlish cases in support

of his proposed rule. But, though he cltes Eecaston vs.
Skene, 1860, 5 H. & ¥N. 838, for the purpose of eritlcizing
the court's declsion for having announced the rule which 1is
contrary to hils preposed rule, he falls to cite of criticlize
in his §2379 the following British cases: _ﬂggggggéz vE.
Yrisht, 1881, 21 Q.B.D. 509; Hushe vs. Vargas, 18393, 9 T.R.
661; Trisl of Steinie iorrigon {Notable British Trilals 1911)
240; Asiatic Petroleum Co. ve. fnglo-Persian 011 Co., 1916,

1 K.B. 822; and Ankin vs. Ionden & North Eastern Railway,
1930, 1 K.B. 527. And though he criticizes the court in the

Beaston case because the court did not belleve itselfl compe-

tent to declde the broad question there, as here, presented,
he fails to criticize the court in Lord's Comm'r th
Admiralty vs. Aberdeen Stean and Pishing Co., Lfd.,, 1910,

8.C. 335, where, at 340-341, the court is also of the cpinlon
that considerations of public interest are based on matters
not in the posseseion of the court. Likewise, Professor

Wigmore cites the Canadian case of Suzy Vs, Magulre, 1863,
13 Iow. Can. 33, but he does not ¢lte in his §2379 the case

In his citations in $2379 of United States courts and

of courts of the several states which support his thesis,
- 39-
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iare gontrary to hi:z nropozed rule. He not only falls to

analyze Lewls vs. Tioux Truciing Jorp., supra, 222 App.Div.

204, 226 N.Y. Supp. 70, where the court expressly disagrees
with some of hls rccommencations and concluslons, but other
!

cases have been coverlocked.

In the case of Gray_vs. Pentland, Pa. 1815, 2 S. & R.

23, where a subpoena duces tecum was directed to the governor
| commanding him, inter alia, to produce a written document,
the court held that the governor, to whom the subpoena was
addressed, must exercize hls own Judgment with respect to

the propriety of producing the writling.

And in Boske vs. Comlngore, supra, 177 U.S. 459, 20
Sup.Ct. 701, 44 L.Ed. 846, Justice Harlan's opinion for the
court suggests that if a publiic zgency or department dces
not have the right to determine the use and preservatiocn of
its records, papefs and'property there would be no privilege.
The opinion states:

" .. The papers in gquestion, copies of which
were sought from appellee [government agentl,
were the property of the United States, and
were in his official custody under a regula-
tion forbldding him to perm;t their use except
for purposes relating to the collectlion of the
revenues of the United States. Reasons of pub-

~40m




lie policy may well have suggested the neces-
8lty, in the interest of the government, of
not allcuing access to the records in the
offices of collectors of internal revenue,
except &s might be directed by the Secretary
of the Treasury. The interests of persons
compelled, under the revenue laws, to furnish
information as to their private business affairs
would often be sericusly affected if the dis~-
elosures zo made were not properly guarded...
"In our opinion the Secretary, under the
regulations as to the custody, use and preser-
vation of the records, papers and property
appertaining to the business of his Department,
may-take'from a subordinate, such as a collector,
all discretion as to permitting the records in
his custod:.;" to be' used for any other purpose
than the collectlons of the revenue, and
regerve for his own determination all matters

of that character.” (177 U.S., at 469=-470.)

But, once again, the decision of this court on this
question must depend upon what the leglslature meant when,
in 1872, 1t enacted what is now §1881(5). If the legisla-
ture intended for the court to determine whether disclosure

of & communigation within $1881{5) would cause the public
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interest to suffer it is, in petitioner's view, failr to
assume that the lszislature would have so sfated. I, for
exarple, $1881(5) wuc amended to read as does the comparable
Colorado statute, then 1t would be for the court to decide
the question. Note the otherwilse identilcal language in the
Colorado statute which governs this question:
"153-1=7. tho May Not Testify Without
Consent.~=There are particular relations in
which it 1s the policy of the law to encourage
confidence and to preserve it inviolate; there~
fore, a person shall not be examined as a
witness in the followlng cases:
R I I
?(S) A pub11c officer shall not be examined
&8 to communications made to him in official
confidence, when the public interests, in the
Judgment of the court, would suffer by the
disclosure,

ﬂ*g* ]

{Colo.Rev.Stats. Vol. 6, 1953, Chap. 153,Art. 1,37.)
If the Colorado legislature had not been of the opinion
that the rule would be the same without adding "in the judg~
ment of the court,"” then the court must hold that the legis-
latures use language wilthout meaning or purpose. Thus, the
only logiﬁal feason why Colorado would &dd the additional
-l D
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meaning the phrase could be given 1s that the court must

language would be o make the rule different from what 1t

would be wlthout the addltionzl language. And 1f the Call-
fornia legislatursz intended ts have the Colorade rule, it
must be assumed th:t they would have so stated by adding
language aimilar tc that usad -y the Colorade leglslature. I

If, however, we are not to attribute meaningless acts

or meaningless words {o the legislature, how do we explalin
the use of the phrase "when the public Iinterest would suf~-
fer by disclosure?”’ I{ 1is at this point that petitioner
and the trial court took different views: The trial court
assumed that the information which respondent endeavors to
have revealed to him was a communication within §1881(5)
but, when coming upon the above quoted phrase the trial court
gtated that it must have some meaning and, contrary to peti-
tioner's position that it meant that a communication within
§1881{(5) can be disclosed when the public officlal deter-
mines that such a diseclosure would not cause the publlc
iriterest to suffer, the trizal court then held that the only

study the communication and then it, the court, must deter-
mine if disclosure of the communication would cause the
public interest to suffer. Petitloner agrees that the phrase
mst be given meaning. But petitloner disagrees that the
phrase means what the trial court held 1t to mean.
All of the foregoing argument and the authorities cited
. .




b " A

i0
It
12
13
14
15
16
17
18

19 |

20
2]

R

25

support petitioner. Dut there 2o @
and its preamble most he read oo

but one loglceal internretzoticn; one interpretation which

o

is conslstent with the spirit and the policy of the section

and with the authoritles which netitioner has cited in sup-

port of his position. The answer ls seen in the Chroniele

Publishing Co. decislon.

34

The court there states:
«es A5 to 21l of the confidential com=
munications made privileged by sectlon 1881,
Code of Civil Procedure, there is a right in
someone or ones to waive the privilcge.
Thus, a husband and wife may waive thelr
priviiesze, 2 client nmay weive the attorney
and the client priviisge, a confessant, a

patient, a publisher, editor or reporter

noy waive his respective privilege, and &

public officer wnen $n his fudgment the

publiec interest would not suffer, may disclose

communications made to him in official con-

fldence.” {Bmphasis added.) {7 Cal.Rptr., at 121).
Therefore, from the above langurage, we not only see that it
is public officer who determines whether dlsclosure of a
commnicatior within §18381(3) would cause the public Inter-
est to suffer but we also see why the phrase "when the

pudblic interest would suffer by disclosure" was placed in
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§1881(5) vy the Iezislolure: It was placed there not to

Qualify the privileze ziven the publle officer by the legils-
lature but, rather it was placed there to qualify the right
of the public official to wailve the privileze; i.e., even a
publlc officer to whom a 3$2881{5) communication 1is made can~ !
not walve the privilege if disclosure would cause the public
interest to suffer, he can only wealve the privilege when in
hls good falth judgment disclosure of the communication will
not cause the public interest to suffer. i

It is clear, therefore, that in California 1t is the

pubiic officer acting in good faith who determines whether

the disclosure of a communication within §1881(5) would cause
the public interest to suffer. And, especially in petitioner's
clrcumstances, loglic and public policy support petitioneris
position. One can easily see what the results would be if
betitioner was reguired to say, to the Sheila's and to all
other citizens who might come to petitioner to bring peti=~ i
tloner's attention to the possible commlasion of a publie

offense: "We thank you for coming forward; we thank you for

doing your duty. But we must 2lisc tell you that whatever

you say might, depending upon how a Judge views the matter,

be used against you as we cannot guarantee--even if what you

way tell us does not result in a prosecution--that what you

nay waﬁt to report can be done in confidence. 4And, conse-

quently, We cannot give any guarantee that, in return for
-} G




doing your duty cs s clilizen and in the exercise of wyour
rights as a citizen, we, in turn, can protect you." No,
vetitloner contends Lhat any r»ule other than that which he

here advances can only cause severe injury to the public's

interest.
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SEHORANDUM

Do Claude B. Browm, Acsictant Zistricel Attoynzy
Froo: Richard B. Bein, Depuly Dlistrict AL torref

Subleet:s Iisclosure of Confldential Cenmunications Made to
ghd Inv st igaticn Mies ¢f Police and 2rosecutors;
Proposed Anondment to Civil Code of Procelure,
Scetion 1881,

The recenc cases of Feoplo B: "h¢.y,pt. o; Publilc Works
e Glel‘! &i\ims E,»uaf'{‘_, I"‘c 2 S0 a 2:‘30 l.C _|u_. J.L 5 "1'.1 CEI....?DL.I'-
333, eagain po*ntu up tiie quection of who determines whether
the pun1&c interost will suffor by the disclosure of a confi~
centlal comnmunication made within $18381.5.

It is our contention (333 Potition Jor Writ of Prohibi-
- oicn dn Jimes Don Xeller v. Jurerior Coh»,s .C.n., tn App.
Tist., No. & CLV 7042, hereinziter rorersed Lo 48 "wetitien")
that in cur cases and with regard to ou Foyel poliee ﬂiles ¥e,
i.e., trhe public offficer, deteruine uwhediicy the pubklic interest
will suffer by the disclosurs of a cormunlcalbion privileged
‘within §1881.5. The position azgaiast vhich we are syrguing, is
~that it is the Judge in camera who makes this determination.

The Glen Avrs BEstato coase, o 2, is a cloud on our pPoOsSi-~
ticr-—xnﬂch aven velores was not as izght as vc would have liksed.
In this case (&n eminent demain procesding) a right-of-way aszent
- Lor the S“ﬂte Ddvision of H;~‘way and, tncrefcre, a public e
. ployee, made an gppraissl of ¢ 3ain propervy. This agpralsal
was corzumicated to the Pcoplets attorney for the purpeses of
nezotlation and was cc“,iuc rad by the People o be & ccnfliden—
tial cormumication. An atteret was nade Lo have the gporaisal
- report intwoduced inte evidence; the People objected, prlmar;ly,
on the ground that fhe repcrt was a prlvéle ed ccimnunication
within the attormey-client nrivileze {C.C.P. $1331.2). The
t=ial court held the reno»t o La within the attomiey-client
S privileze and excluded the regport from evidence.

On appeal, the Distrlct Court of Aspeal (First Appellate
; Sricﬁ) affimed the trial courtis ruling based on the facts

£ T e P



round by the t»ial court.® The nroblon~—op cloud—ein this case,

kouever, ardises in the D.C.5\.'s fcotnote 1 {230 A.C.A., at 917~
- 918) where the Court siatan:

"In the brie? of nlaintiff and rezpondent on
file hereldn 4% io sitased that 'irlespondent's
countsel aszerited L attorney-client privilase.!
Taat part of the rocord vo which we are rofopr-
r2d as supporsive of thoe statemeat (Cai. Rules
of Court, Rule 15(a)}) discloses that plaintiffis
councel merely chated t Ythe plaintill here
asserts the privilsge? thout indicaiing what
privilege was being asssried. Ve shall thero-
Tora treat the assortion made at this point of
- the proceedings as that ol the aitorney-ciient
privilege. (Code Civ. Proc. $1881, subd. 2.)
Hougver, we cbserve that during the ensuing
interrogation of Howieki and the asubseauent
arsuzent of counssel, the record indicates an
acvtexpt by plaintilflls counsel 2iso to assers
the public=orficial privilege {Code Civ.Proc,
§i88%, subd.5). As we ncte inlra, plaingif?

asserts both privilezes on this appeal.

"Under the circuwistances wa comment briefly
on the in canmera inssection procedure which
vlaintlifts counsel suggested to the trial judze.
woen the assersed privilege 1z that zppiying to
ste. ; secrets {secs United Stotes v. Buwy (Va,

o

Te 52C, OF L.BE. 727, T32-733%, 32 ALLR, 28
382, 388[; & ¥lgmore on Evidence, IeNaughton
Rev. 1801, §2378, p. 752) oz tc official comun~
ications {Cocde Civ. Proc. $18831, subd, §), the
government may often be regulred te ¢isclose the
material which 1s claimed to be »eiviiezed to
the judge for perusal In coamsrs in bearing the
burden of persuading the judge that disclosure
would be harmful tc the governnent. {Halgggg‘
ve United Stotes (2¢ Clr. 1958) 258 F.2d 30,443
Miteholl v. Bass (Oth Cir. 1938) 252 7,24 513,
517; Cresnmer v. United Statss (D.0.N.Y. 1049)

9 F.R.D. 203,204; Tnited States v. Cotton Valley
Cogrators Cornmlttzz (D.CuLa. 1949) 9 FeneDe T19,
720~721, aif'd by cividad court {1530} 339 U.S.

#Inis holding would be some authority supporting our secondary
rosition, as set forth in our petition, that ecommunications
-méde to cur office by citizens or the police are within the
-~ afterney~-cllient priviiege as thiy arg--25 are police investiga-
dpn Liles--primarily recelved Ifor the purpose of preparing for

-3
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gko [70 8.ct. 797, L s %iZELs § Ligmore,
C&pc Cv-au a3 .‘\‘23 ;’9 o i~ 4 ‘.-::.'C‘n u-- Of'T'V'"
1leze of official o nieacions 2 cl:imc

- - LY —
ag a ground Jer orciuilan a doaunont fron

evidence the quoesiticn for She trial j"éﬁe is :
— - whether the publie iuiorect will sufise. (0P, —

Jessun v. Sure 1857) 151 Cai.fpn.2d
302, 108 [311 L7731 Pecnic v. Cavey (1950)
97 Cal.kpp.2@ 537, 548 [2i8 P24 1521 (overruled
0 other grounds in Psonle v. Helaunhan {19587)
19 Cal.28 AGQ, 420 {317 P.2d G745): see &lso
”eon”e V. Doane {zga:} 1B2 Cal.ipm.2d 4900, 512
1&gy 2,20 QJiﬁ } It was not inausropriate in
cne ¢auuanu case, Cherefore, ror plaiﬁh* s
cownsel . ﬁo;arm 5o &ITer Fthe oot 0 the
coufv Jow examination In camers 17 he was claln-
ing thet the ra@Dﬂ“ wWag priviiesed as an oificial
docunent under the provigions of Code Civ.Proc.

§1881, Subdi 50

THowever, when the solec pni tvilage belng
clained is that of & COﬁﬁuulcauLﬁu wotvesn
atcorney and c¢lient Lt s not nsually cusionary
O necesgary Ior the court Lo ernamine the
allegedly privilesed document itself, since the
Pac“ual deterzination ay tLa cou re éces not

Involve The nature ol the contends of tha doou~
ment and the elffact of *’ﬂ¢* o seclogura btut,
Tavher, it *qvc”vo“ The existence of the rﬂiau
tlonshiy at the tire 0* uPP c0ﬂ.unﬁc“*“uﬁ, vhie
intent of tha olient, ond vaether the commumica-
tion ciuanates Iron Ghe clisnt. See, for exaﬂble,
San Dlese Professional fzan, v, Swoeplar Sound,
supTa, 58 Cal.2d 164, coh, fn. 5, whera the
coury, in the course of deeidinz wheshar or notd
& report was a coalidencial com.unicaticu,mnde
clear that i1t desired %o "cia any suzsestion

that 1t mizhi Le necessary for a arty to divulge
the contents o a runo“* in order to susztain a
claim of n%v leze.t {For exarmles of cases
oiding that bnc ceneents of the docunents o

. comrunications thowalves need not be dlscleose

in che“ to p“ﬁ?h‘ﬁﬂ: claimed nrivileze se e;;\
 parte Fiday (1503 it Idanc 539 (08 P.845, 8id)s
Tajee v, UWidsen {1o21) 27 u.E. 112 {156 P.,ﬂ¢,

A1d ] _}

Prom the Couri’s opinion in the (en Arws Fotata case,
supra, it would appear that the People {0 were repracented




by 2 private law #imz) concoded, 2% letoh by condues, that 1t

was for the Judoe in Gamen: e ceverming vhethor the public in-

ze“es- would su*”ﬁ% by vhe Jisclozurs of a communication which
as otherwlse priviiezed wul: viZ8%. 5.

Az 32 shown 4n the = 2 o Tootnota, the D.Cuibas
dicta is contrary to our ERCIO. tion of $1681, The case
_of Chroniele ?Ublluhlu” Co._v, ior Couvt ¢9QO, Jﬂ Cal.2d

s T Cal.foiw. 103, 354 .o WaE cited by the T.C.A. in
its opinicn but the D,C.A. Gid ite the case as havi any
bes "1ng on its dicta as it set digta fowvth in its foot-
NOTL, supra. And the [hronied iziiaz Ce, CLE&, ic., is
the best au ITHRGTILY we hove i 't ol our positicn. Speeclf~
ically, the Cour: there stated

ToeohAS O 811 07 the eanlifeniicl conmuni-
catlons made priv Zlezed Ly section 1881, L...
thore is a o3 ”Pt in some Sne 0¥ ones o walve
the priviliege. Tius, a hushand and wife nay
waive thelr p“¢v;1c“e 2 client oy waive the
attorney and urc client privilicge, ¢ confeg-
sant, 2 patient, 2 puklicher, clitor or repovier
Ay waive his re;pcctivz rivile o, and a gggglg
gfficer whey in his corent the nublic interest
would not sufien, close commuaicssions
tade ©o him in oificial conficdence.” {Tughasis
edded. ) {7 Cal,Rut: 123.)

iarguage fron the Chronicle
» 4iv Iis Bossitle that the ;

ot hav;“~ coasideped 2 ahewva
Publishing Co, caze, id., cg dieda
Aon drae Petoge dicta coulld i arnucd As2insi succ &350 11¥.
it, in oy case; 1% stiil creates anoiler problem when a0 other
pxoblexns are walicona,
Dus“ﬂic AtSorneya, prossculors aand police mey tcke 61881, 5
o grgnﬁba, belleving that there is no ¢loud cu thois privileze.
But per:ubﬂ the District Attsrner's Azoociibioa should be ine
formed of the cuestlons in this avea and porhans they chould
reeormiend an umbhcnbw* to $1E801 o make c¢loar Lhe covrectness
of the position we have takan,
, Suecn 2 pouit¢un is net &t o4ds with the »ule that an
informant must be disslozed o a éefesaan; in certain cases.
indesd, that ruls is ecnsist;nt ith cur int arprctgtion of
5188_.3 in thet in cuch sases tho courts do uot cecrel the
Aigtrict atio “ney 0 disciose the identity of the Inforrant
the district attornoy rofuzesn o wske suel infermotion i 'ﬁown;
dnstead, 17 thne ai**“¢ct atborney takes the posjt*or that the

L]

Informant (i.e., the puu3i )
the case is diamissed,
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. EXHISTT IV
= Supp to Memo 66~21

vou. | APPEnIs TC COURNAL ©F Thit BdEnaTE,
1955 SvEQAL YEMATE LOmM FOS HOYY AGm gy
PLHLIC RACORDA BLAVEY o

" ..
. " fan Franclaco, Derember 12, 1039
Honorable Jeorpe W. Movdonai
DHairiet Aliorney of Moders (aunty

IoII have before me your communicotion uader date of Deceraber 5, 1033, which is o»
wihe Bherill of Maders County and I have bean served with the enclosed
suhpoenan duces lecom by the pubcommiticr of the Commitiee on Fducation amd
Lahor of the Uinited Stetes Seuate prosently itting in tbe Ciky and Conaty of
Ban Franeisce for the purpose of taking testimony under the authority of &
resolution of the Usnited flailes Senate.

These sabpoonss call for & maks of documents bearing on low enforeement
conditions in Mnadera Connty. Some of them sre part and parcel of peading
eriminal enses atd investigutions in the Goiection of eciree, all of whirk omw of
a bighiy confiuirntinl vharacter. 1t in sur goeire 1o cooperste with the Committee
aml prodoce eny and all doenments she discloaure of whieh will not interfere
with ounr ubligations un Mt onioseoment pilicera oad I would chereiore request
your epinion ar te our duty upder these sxbpoenss to the Committee xad to the
people whoxe we perve.”

The subpoenas duses teeLm strved upon you and Sherif W. O. Justice of Maders
Qoumty nre mimifar in their gooeral hopost end reguirements, and will therefore
here be consideved topether, for the principles sod rales which will be beteinalter
anasunced apply alike both to the district alloroey snd the ‘sheriff of sny covoty
of the Siate of Califorala.

- The docminents and imformation salled for is the subpoona fxl generally into five
classifientions, as follows: :

1. Public rosords or copies Lhereof which are in your posestion:, of copies of

- pullie"records in your posscssion the originale of whick sre in the poxseasion of

other Binte, srunty, township or municipal oficor;

2, Public records not in year possession ]

8. Correspondence, documents, rocords cnd iaformation {other than public
rochrds ond documenta), and correspondence with private lndividualn, eorporu-
tions and associations; .

4. Reports of and inforwation eonceruing or reccived from inforiners, and

& Reporia of and informantion eoncerning oy rectived from undercewer ez-

ployees, aad inter-ofice and uterdeparimentsl comrounicstions. L



PLHLIO BECORDS BUNVEY 37

i the Commitces and t6 preduce any aod
ot inierfers with ypour obligntions a# law
enforcemant wilwers; aind with most o Lhe clirsilicntiors cbove sot forth lttle diif-
culty ghmiid b expegiencmi n exiending such cooperalien.

With eegard o classilicstiong 1 aosd 2, you shoald mebe available o the Commitice
all pulilic reenmis or copies of pubiic reconls which your have in yaur possessinn, and
with regicd to such reeemiv Bnb ip vewr poskessina s 6f which you o ot have
eopics, you sheuid {ully advise the Commiltec 13 to the ofliee in whieh the Bame
oy be Do, B5 snel eformation s williin youe keowledge,

With reguml ta the third classibestion, you should mulke {0l dinclosure of the
eorresponle dociinenis, records, etes therein eeferred ta, where sueh dikglosure
would not v © the rule of privileged onminvnientiony herelanfier ceferred to.

It & only with vegard o the Tourth wmd St classifications phove aet forih tiat
a tibstunticl gorstion ariscs,

Under the Fughsh comman iw it wes etrly recognized that in many inatances o
pablie oliery was & frusies on Webell of the pulilic of informaiien nogpieed by Ll
in hls eflicin]l enpicity avd in enntdence, und that rnle wig well expreasod by Mr
Justice {iray of the Suprenws Julicing Court of the State of Massachusetts in the
ecnga of Worthinglon v, Scribaer, 109 Musa, 457, 12 Am. Rep T26G, wherein ke siid;

"It iy the duty of every citiven (o communicate io his geverminent any iafor-
mation which Le hoe of the commission of an affcese aguinst ity laws, To
encourage Line in pesforming this duly witheut fenr of ¢onsequenses, the law
holds suel informatios to be umong the seecets of state, onil leaves the guestion
bow {ur aad wmder what tircumstances the sames of Lie informers and the
channel of eoimmunicution shali bie sulfered to be kuowa, to the nisolute disere.
tion of the government, to be exercised according {6 its views of what the inter
ests of i puilic require, Conrts of justies, therefore, will not compel or ollow
the discovery of much iplormation, either by the suberdinale officer te whom it
is givea, by the informer himseld, or by any other perken, wilitout the DLraEsion
of tiie gevernment. The svidence is excluded, not for the nrotection of Lthe wite
ness or of the purly in the particulur ease, but uwpon genersl grounds of public
policy, weciuse of the confideniiol wature of sueh commuvaicktion.”

Tou mlate your < o
Lil dme e al e

ire tay foopor

The rute was aiso enrly reeogoized iy the Attorsey {ioners! of the Uailed Seaton
and expressed in an epinien addressed by 1hat oilicer to the Seeretary of the Treesury
i IBTT. (Oponens of Allerney Geweral, Yoi, XV, puge 378}

Even the Congress of the Tnited Sietes bns, in effeet, recognized this guestion
6f privitege by aulhoriciar certain departmeuts of the Federa] government—uotalily
the Treasrry Departmesnt and the Federsl Durcaw of lavestigation of the Depart-
ment of Justice—to adopl vukex and regulations, under wivich lepislutive suthority
rules mnd reguantican with xegard o the secrecy and privileze of documents and
information of the character with which we tre bere concerned Lave been ndopled,
and yustnined by Lbhe Feoderil couris,

The United States Deparlent of Juatice, {or esnmpie, sdepted the following ruie
for the Irivision of Investigalion !

“Records and Informalion, Al records and wmforimation in the offices of tha
Diivision of foveatipation are in the vastody end contrsl of ithe division for the
purpess of (he deteetion and prosecution of erimes against the Uaited States
ur the prepurxlion of o i Loike Thnited Btules is or may be a pariy
in interest. Wmployees save to conirol over saeh peeoeds o informatien, witk
regard te peemitling the use of same for any other than eificial purposes,
exeept in the discreticn of the Attorney Genornl or an Assistent A¢lorney
Generai eeting for im. Fopioyees nre hereby prohilnted from presentieg such
records pr informstion in « stite court, whether in arewer Lo & subpocna duces
tecam or otherwise, Whenever a stale court subpoens shail hove Geen served
upon then ibey wiil appesr in eourt snd respeetiuily decline o present the
rerords or divoige the ionformation calied for, busing theie refusal wpon this
rule.

[ . + L] L} - L)

"With regardé o employess testifring on official mwatters of a confidential
patbre in & Federal court, considecubion must be given Lo ench individueal coge
& it arises. The division will coffer every possibie mssistunce to the courts.
Nevertheless, the rnuestion of disciosiog privileged information is a metter
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Mdicely in e diserelion of the head of the depuztment, snd shonid an attor-
wer for g adefemwinng aliemipt do eobijiet an employee to dinclose sourcen of
olivial inforantion o soniie mniler deemed to bhe canfidentint, the emplayes
slol) respectinily deeline to undwer, Il Liv ressons nrg requested by the court,
hie il enirteonsly sfaie thnt the miatter iy privileged o vn oot be diselosed
withont specitic approval rom the depnrtanent. The Cnited States attorney
shnnld e promptly conswied and jis sdvice foliewed.™

In tie eane of B parte Rarkctl, T4 Weod. {24) N2, privilege was cliimed hy an
acting specind ageal in charge of the division of investigation in the United States
Deparivirar of Justice, under the auihority of the ryle nbove referred to, The
court sabi o parc:

“In view of the fuet (hat utler tlese regulutions tie dneumenta, sithough
physically i the possession of the wilness, are in tow in the custody of Lhe
Adlorney Genersl, and he is prodibited froan producing thein by the lawful
e of the Depariment, the court imd noe pawar or ruthority t6 compel Lim
to de ko,

See alko 1he cnse of Naricosd v. Alcdluriry, 22 ited. Sup. 072, in which was
invelved & regolation of the Lreagiry Department adopted undep statutory authority,
and wherein the court said:

“I am of the opinien that, under gection 161 of the Revised Statutes,

6 USB.0A, See. 22, aud the reguistions issusd pursvant thereto, the custody

"ol the records and papers in the Treasury Department is venied excluaively

in the Secrctary of the Trenauvy, nnG without Lis consent the court ig without

the power to require any officer of the depariment to produce & copy of it or
to testify in regard ihereto, Koske v. Uomingere, 177 1.8, 459"

A gimilar rule 2ad legislative declaration of publie pelicy on the part of the
State of Californin is to be found in aubdivision (0} of Section 1881 of the Code of
Civil I'rocedure, which is sa follows:

“A public officer caniot be examined as to eommunicationg mude to him in
olliciol conildence, when the publie jnterest would suffer by Lhe disclosure.”

The validity and yropricty of this atatutory declaration of pubiie poliey ham been
recuguized by our courts in the enmes of People v, Hing, 122 Cal. App. 50, and
Coldwetl v. Board of Public Works, 187 Cal, 510,

There ave many Maglish and American ocases BRpporting this principle of V-
Iege, ablliough the grounds therofor are not in ril crses the smne and are somptimes
intermingled, In some of the coses the reognition and enforcement of the rule is
apparenily basad upen the relationslip and priviiege cxisting with regard to attorney
and eiient, aithough the {aetual reletionahip ia that of publie prosecutor and in-
former; in others, npon the ground that the matters invalved conktitide state secrets;
and i others, vpnn the ground of injury to the publie scrvice, interisrence with the
administrotion of justiee, cte

In the United States of America there exiss n dual soversignty s holween the
Federal and the state governmends, but it is universally recognized that the state
bag retained as a portion of it sovereignty its inkereng police power, sad has ROt
surrendered (e same to the Federal Eoverument,

It is not lere, however, necessary o assert or consider conflicting  suvereign
Fights, nov 1o based wpon ihae fproand the views bereinnfrer expressed, for it ja
well recognized that as & matier of tomily between the Federal and state govern-
wenls, i theiv respective fields, one shouid not override of encrench upon the other,
gxve nuder exiréme or wnusual Circemstances,

Sec: United Stater v, Brazeria County Irv, Dist., 2 Fed £2d) 561,
See, also: Stcte ex rel Thompson (Maq.}, 4 B.W. {28) 423.

Here we are considering the guestion of your duty as a publie official to a sub-
committes whiek Is the representutive of one of the coordinate branches of the chief
law-malting autbority of the United Stateq of Americn, and which is &g & matter of,
comity, if for no other reeson, entitled to the respect and full ecoperstion of all
citizens and officers of the law, 8o far &s the BRIk CIth be given without viclation
of law or official duty. N
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e ol Daw enforeriment, e Iiforminiion and many
Taw o {heers in the highest ennfidenee,
atul 1he = : Inzseil vt wire wanld haotper or impede
the edminisiration of o ve, Lhe jor Yien o erime o the preservidion of the
bulilic fience. Wielher o1 3or such o wure wilk regard te a jroticular come
munientian or stter of anfeoinetion wordd ke reautt, muki 6f neeesnity ba left 1o
the diserotinn A of {he wdie elfieinl whe in Lhe eiitodian of the
PELECWIAT Svibenor whieds G0 ie keuzic 0r hive diredonmesi,

This rule appiivs wai enly in yending ar eonlemplnied eriminal cases or investi-
gntiens, bl MEkewise o matoees of ecine prevenlion and tie preservalion of the
pablic proer.

Where 3 o S fanadd in thie deeisiong seare cmhiet as 36 wheee lies the daterming-
tion &8 to the Loiviieged ar Bonprivitegad eharneler of 1he dacnmwents er motters
BOUght to Le disclosml-the grestion & wvrivilige, of cerrne, hejwg raised by the
eustoding tiereosi—— il while soee of the suthorities bokl that this drlecmination
Tea with the court, thw woight of vt vay and the wetler reasepn for Lhe zrule
Indientes that e custoling & to determine uren the facly whedior or pot the
disclosnre soughi wovld be prejudicind to the puhlic inberests, .

Thiz guestion is weil eovered in the ajiitien of Chief Haren Paileck in the ieading
Eaglish cnse of Mealson. v, 8keue, deeidcd ¥ Lke HEoglish Conrt of BExchequer in

CoratnRical hihs

w Shide gint

3

1860 nnd found in 167 Wagkish Reports (Ful Hopeint), page 1415, wiersin e said

It ds manifest (we ihink} that there must e o dimit to the duty ar the
power of conpelling 1he prodivtion nf popera wirich are eaanected with acts
of State. ® * * We arn of opinion that, If the production of a State paper
would ho ijnrious to the puhlic serviee, the gencral nuiiic interost must he
considered parameunt to the individual interest of & mwitor v 8 Court of
Justice ; aud the question then arises, how §s his te e determined?

It is manifest it must be fdcterminet either by the presiding Judge, or by the
responsible sesvand of the Crown in whose custedy the paper ia. The JFudge
woull be unabic to sietermine it withont aseertnining what the Jdomment was,
and why the publicatien of & wonld be injurious te the pulitic gervice——an
inguiry which cannot take plice in private, and which taking place jn public
may de all the misehief which it is projosed to gunrd sy ingt.

I apperrs to s, therefove, that the question, whether the nroduction ef the
dogunients would be infurieus to (he pehiig servier, must be fetermined, not by
the Tudge g by the wad of the depariment having the oustody of the paper;
and if he is in atiendance and sietes that in hia epinion the production of the
Gocement wauld he injurious ta the poblic wervies, we think the Judge ouwght
not to cempel the produetion af The srpinistration of justice is only a part
of the geacral conduct of the a¥airs of any State or Nation, and we think is
(with vespect to (he peoduction or asa-predinction of o Stade paper in & Court
of justice) suloriinate to the general welinre of the community,?

In determining the fuestinon whh which you are ronironted, you shonid weiph
and balanee the severd) puidie fulerests involved and furnish to tie investigating
committee 8l doenmicnrs and {nformation teferved to in the subpoena that mey be
discloged without violation of Section 1881 of the Oode of Civil Procedure or your
duty as a puhlic law onforcement ofiicer, ns hereinbefore indieated.

Im order to demonsicste to Lhe (nvestizatimg committes yout desire te fully co-
opeTake In every respecl in which you Iawfudly may, end to make s record of your
desire to sn comiply, and of vour reason for & partinl non-complinnee with the sul-
peena, if such theee by with gegard to aor decuments or information BHight therehr,
I sngpest thal in vexponse fo Ihe gubpeena you prepate £ formasl written rerurn in
accordance with the ddean and principles bereinbefore indicsted, present the eame
to the investizniing commitiee wpon yonr appearanee before it, and have the same
made n it of the oificial record. ’

In conclusion, I way soy that in aoswer to the subpoens bere ender consideration
You may weli be puided in your appearance before the Committee by the laniguage
used by the Attorney General of the United Sintes in tbe opinion hereinbefore re-
ferred to, when be guid:

“While I entertnin no doubt thit the letters and teiegrams which passed
between the Conunissicaer of Internal Revence and the United States*nitorney,
regard being had to their subject-mnotter, fairly eome under the protection of
the principle above adverted to, it seeme to me that it would be praper for the
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lrter 2hienr $o apponr before ihe conet in esddicnce ta the subjemms, and to
there oLieet (o proviaes the papers catlod Do on Lie grosint that Ahelr preelietion
wonbl b predudieing oo dhe poidies interosts, §f, i bix judineni or in thai of
the Commissioner, sach would he (e gase. TE may reaxonabiy e presumed Lhing
Lhe canri, e e eldection being marde, will be poverned by the prevailing Mue
of Taw, neeeniing to which Lke prodnetioe of the papers would seem not Lo be
comanellnbliett .

I trust that che foregoing exprossion of principiea nnd cieation of authority will
he sudicicut to guide you iu 1ae il performance of your duty not oniy to the Com-
mitiee it (o the peeple whonm Fou serve,

Very trtly yours,
Frany Waznen
Atlorney {Generni




