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#63 5/24/66
Memorandum 66-29

Subjectt Btuﬂ§ 63(L) - The Evidence Code {Revisions of the Agricultural
Code

Atteched as Exhibit T (pink pages) are the sections of the Agrieultural
Code thet should be considered in connection with the Evidence Code, Ve
have included all sactions that relate to presumptions, ineluding those that
make evidenes of one faect prima facie evidence of mnother,  We have mlso
ineluded any other sectlons relating to evidence that are in need of revision.

I have read the entire Agricultural Code in an effort to find sil
pertinent sections; In addition, our Administrative Amsistant has read the
entire Agricultural Code to find all presumptions and prime faele evidence
sections, We feel falrly eonfident that all pertinent sections have been
located,

We auggest that we go through the pink pages geotion by ssction., The
conments to the segotions indleate the reason for the suggested amendments.
You will nots that reference ia made in some of the commsnts to Opinions of
the Attorney General, The opinions to which reference 1s made are attached
as Exhibit IT (yellow), IXX (green), IV (vuff),

We have sent the Exhibits attached to this memsrandum to the Callfornia
Department of Agrieuliure for commesnt, We had hoped to have thelr comments
prior to presenting this material to the Commission, However, it appears
that the eocpments will Be delayed, and we have concluded that the Commission
must ecommence work on these sections if ﬁe are to summit a recommendation
to the 1967 legislative sesasien,

A nonsubstantive reccdificatisn of the entire Agricultural Code is

now under way with a visv to submitting a new Agrieultural Code for enactment




in 1967, See Senate Preprint Bill No. 1 (1967). Hence, the Commission
should conglder suggesting nonsubstsntive changes to the appropriate
committee working on Senate Preprint Bill No, 1. This would minimize
the problem of conforming the new Agricuitural Code to our bilil amending
the existing Agricultural Code in the event that it appears that the new
Agricultural Code will be enacted. Accordingly, as we go through the
rroposed emendments on the pink sheets, it is suggested that we consider
vhich of the amendments could be considered nonsubstantive changes that
could be recommended for inclusion in the new Agricultural Code.

Respectfully submitted,

John H, DeMoully
Exeeutive Secretary
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EXRIBIT 1
SEC. o Section 18 of the Agrieultural Code is amended
to read:
18. In all matters arising under this code, when the fact
of possession by any persen engaged in the sale of a cormodity -
is prima-faeie-evidenee-that-sugh proved, the commodity is deemed

to be possessed by him for the purpose of sale unless he proves

that his possession is not for the purpose of sale .

COMMERT
NHumerous sections of the Agricultural Code prohibit the sale of

a commedity that is not in' cormplisnce with standards established by statute
or regulation, "Sell" is defined in.Agridultural Code Section 2(j) to include
"have in possession for sale.” The purpose of Section 18 is to facilitate
proof that a coomodity in possession of a person engeged in the sale of that
kind of commodity is "in possession for sale." The effect of the section is
to shift to the person in possession of 2 commodity that is not in compliance
with the appliceble law or reguletion the burden of proving that his possession
was not for the purpose of sale. 17.Ops. Cal. Atty. Gen. 154 (1951). Cf.
21 Ops. Cal, Atty. Gen. 171 {1953). Whers a person engaged in the sale of
a particular commodity has substandard commodities in his possesaion, it
iz reasonable to assume that he has them in possession for the purpose of sale
unless he comes forwexd with evidence to establish that his possession is not
for the purpose of sale,

Section 18, as amended, is phrased in temmea of the burden of proof so
that it will be clear that it is a matter of defense to show that the commodity
was not being held for sale, When the sectian applies in a criminal case, the
defendant can establish his defense by merely raising a reasonable doubt that
he held the comoﬁity for sale, 5See Evidence Code Section 501 and the Comment
thereto., In a clvil case, the defendant would have to eatablish his defense by
a preponderance of the evidence unless the spplicable gtatute :'equ;.res a
different burden. See Evidence Code Section 115.
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7§ ]bs. New pests; eradication arcas; nuisances; regulations

New pests; investigation; quaraniine. Upon information re-
ocived by the director of the existence of any pest not generally dis-
tributed within this State he shall thoroughly investigate the exist-
ence and probability of the spread thereof, and the feasibility of con-

ol or eradication, He may establish, maintain and enforce quaran-
. e and such other regulations as are in his opinion neeessary to cir-
cumseribe and exterminate or prevent the spread of such pest.

Eradication arca. Such regulations may proclaim nny portion of
the State to be an eradication area with respect to such peost, preserib-
ing the boundaries of such area and naming the pest and the hosts

* thercof known to exist within the area, together with the means or

rwthods to be used in the eradication or contr_ol of such post.

Public nuisance; infested premises and arlicles. .Any pest with
nh=pect to which an eradication area has been proelaimed, and any
and all stages thereof, their hosts and carriers, and any and all prem-
ks, plants and things infested or infected or exposed 1o infestation
or infection therewith, within such area, are horcby declared to be
4 public nuisance, subject to all laws and remedies relating to the pre-

vention and abatement of nuisances. The director, or the conimission-
er acting under the supervision and direction of the director, in a
Summary manner or otherwise may disinfect or take such other action,
including removal or destruction, with Yeference to such nuisance, as
in his discretion shall scom neeessary.

Regulations; application of Government Code. The adoption, re-
peal or rescission of any regulation referred to in this section shall be
In actordence with the provisions of Chapter 4, Part 1, Divigion 3,
Title 2 of the Government Code.

‘Begulations; validity. No such regulations are valid unless they
are clearly consistent with this chapter and are necessary to effectuate
the purpose of this chapter and such regulations must conform to a
strict interpretation of this chapter. gulation
shall create no presumption of thej paait full: ' 933,
¢ 25, p. 16, § 108, as amended Stats.1933, ¢. 723, p, 1789; Stats.1949;

€.261,p. 482, § L)
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SEC., » Section 115 of the Agricultural Code 1s amended
to ready

115. Vhen any shipment of plants, or of anything against which
quarantine has been sstablished, is brought finto this State and is
found infested or infected or there is reasonable cause to prasume
believe that it may be infested or infected with any pest, the shipment
shell be immediately destroyed by, or under the supervision of, the
officer inspecting the same, at the expense of the owner or bailee
thersof, unless:

{a) The nature of the pest is such that no detriment can be
caused to agriculture in the State by the shipment of the plants out
of the State. In such case, the officer making the inspection may
affix a warning tag or notice to the shipment and shall notify the owner
or balles of sald plants to ship the same out of the State within 48
hours, and such owner or bailee shall do so, The shipment shall be
under the directl on and control of the officer making the inspection
and shall be at the expense of the owner or ballee, Iimmediately after
the expiretion of the time specified in the notice, said plants shall
be seized and destroyéd by the inspecting officer at the expense of
the owner or bailee,

(b) Such pest may be exterminated by treatment or processing
preacribed by the director, and it is determined by the inspecting
officer that the nature of the pest is such that no damage can be
ceused to agriculture in this State, through such treatment or processing,
or procedure incidental theretc, In such case, the shipment may be so

treated or precessed at the expense of the owner or bailee in the

a3



manner, and within the time specified by the inspecting officer,
under his supervision, and if so treated or processed, upon
determination by the enforcing officer that the pest has been

exterminated, the shipment may be released,

COMMENT
The word “believe” is substituted for "presume" in the introductory
clause of Section 115 to reflect the obvious meaning of the section and to

eliminate the improper use of the word "presume.” No presumption is involved
in the determination referred to in Seetion 115.



SEC, » Section 12h of the Agricultural Code is amended %o
ready

124, When any shipment of nursery stock, plants, or their
containers, or applliances, or any host or other carrier of any pest
brought inte any county or locality in the State frem ancther esounty
or locality within the State, is found to be infected or infested with
8 pest, or there is reasonable cause to presume beliave that said
shipment may be so infested or infected, the entire shipment shall be
refused delivery and may be irmediately destroyed by or under the
supervision of the commissioner, unless the nature of the pest 1a such
that no damage or defriment éan be caused to agriculture by the retwrn
of said shipment to the point of shipment, In such case the officer who
makes the inspection may affix a warning tag or notice to the shipment
and shall notify in writing the owner or bailee thereof to return said
shirmant to the point of shipment within L8 hours after such notifica-
tion. The owner or bailee shall, at his own expense, return said
shipment under the direction and control of said commissioner, and if
the owner or ballee falls to return it within the time specified, the
cormissioner shall destroy the same. If such pest mey be exterminated
or controlled by treatment or processing prescribed by the commissioner,
and if it shall bHe determined by the commissioner that the nature of
the pest 1s such that no damage ean be caused to agriculture through
such treatment, processing, or procedure incidental theretc, such
shipment may be so treated or processed at the expense of the owner or

ballee of said shipment in a manner and within a time satisfactory to



the comissioner, and under his supervision, and if so treated or
Processed, said shipment may bs released to the conslgnee, If 1t

shall be determined by the said commiszioner that only a portion of
said shipment is infested or infected with a pest, or that there is
reasonable cause to presume believe that only a portion of said shipment
may be 50 infested or infected, then only such portion of said shipment
may be destroyed or returned to origin or ireated or processed a8

hereinbefore provided.

COMMENT
The woxd "believe" is .substityted fopr "presume".in Seetion 124 to reflect
the obvious meaning of the seetion and to eliminate the Improper use of the
word "presume," Ilo presumption 1s involved in the determination referred

to in Section 124,
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SEC. « BSection 152 of the Agricultural Code is amended
to read:. . . . . :

152, All plants within a citrus white Tly district which are
infested with citrus white fly er eggs, larvae or pupae thereof, or
which there ls reasonable cause to presume beliave may be infested
with citrus white fly, are declared a public nuisance, The existence
of any known host plant of citrus white fly within the boundaries of
the district shall be deemed reasonable cause to presume believe said

host plant to be infested with citrus white fly,

COMMENT
The word "believe" is substituted for "presume" in Section 152 to
reflect the obvious mesning of the section and to eliminate the improper
use of the word "presume,"” No presumption is involved in the determination

referred to in Bection 152.




SEC,, . Section 160.97 of the Agricultural Code iz amended
to read:

169;97; Any person suffering loss or damage resultling from the
use or application by others of any pesticide, or of any substanca,
method or device for pesticidal purposes or for the purpose of preventing,
destroying, repelling, mitigating or cerrecting any disoxder of plants
or for the purpose of inhibiting, regulating, stimulating or otherwise
altering plant growth by direct application to plants must, within
sixty {60) days from the time that the occurence of such 1léss or damage
became known to him, or in the event a growing crop is alleged to have
been damaged, prior to the time fifty percent (50%) of said crop shall
have been harvested, provided, such less or damage was knownh, file with
the county commissioner of the county in which the loss or damage, or
some part thereof, is alleged to have occurred, a verified repert of
loss setting forth so far as known %o the claiment the follewing: name
and address of claimant, type, kind and iocation of property‘allegedly
injured or damaged, date the alleged injury or demage occurred, name
of pest control cperator allegedly respensible for such loss or damage,
and name of the owmer or occupant of the property for whem such pest
control operator was rendering labor or services,

The filing of such report or the failure to file such repert
need not be alleged in any ccmplaint which might be filed, and the
failure to file the report as herein provided for shall not be a bar
to the maintenance of a civil action for the recovery of damages for
such loss or damage,

Proef-af-failure If a person fails to file the report hereln

required shall—ereate-a-rebuttabia—prosuaptisa—that-no-sueh-lcqs-sr
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damage-eeenrred , he may recover for only such damage_ror loss as is

proved by clear and convincing proof .
"Pesticide" means any economic poison as defined in Section 1061

of this code,

COMMENT

A presuzpticn 1s pot an arprcpriate method of acecrplishing the PUrpOSE
of the tkird paragraph of Section 160,97. Under the Evidence Code, the
only effect of a rebuttable presumption is to shift either the burden of
proof or the burden of producing evidence, See Evidence Code Sections 601,
604, and 606 and Comments thereto. Since the person required to file the
report under Section 160.97 already has the burden of proof, the third
paragraph of that section has no effeet other than to permit an inference
to be drawn fram the failure to file the report,

Section 160,97 has been revised to accemplish the apparent purpose of
the third paragraph of the section, That purpose sppears to be to place on
the person who fails to file the required report a greater burden of proof
than would exist if he had filed the report, This purpose is made clear
by revising the section to require that & person who fails to file the
required report may recover for only such damage or loss as is proved by

clear and convincing proof, See Evidence Code Section 115,



SEC, « BSection 332,3 of the Agricultural Code is amended
to read:

332.3+ In all sults at law or in equity, when the title te
any animal is involved, the brand or brand and marks of the animal

ghall be prima facie evidence that the owner of the brand or brand
and mark was the owmer of the animal at all times during which the
brand or brand and merk was duly recorded as provided in this code.

This presumption is a presumption affecting the burden of proof.

COMMENT

The presumption created by Section 332,3 is classified as a presumpiion
affecting the burden of proof in order that a brand will be effective to
establish ownership. See Evidence Code Section 606, Concerning the effect
of this presumption in a criminal acticn, see Evidence Code Section 607.

Classifying this presumption as a presumption affecting the burden
of proof clarifies which of two possibly conflicting presumptions will
prevail. The Section 332.3 presumption, being a presumption affecting the
burden of proof, prevails over the presumption provided by Evidence Code
Section 637 that the things which a person possesses are presumed to be

owned by him,

=10~



SEC, . Section 3L0.4 of the Agricultural Code is amended

to read:

340.4. Uhen the fact of possession or ownership by any persen
of cattle with an unrecorded, forfeited, or canceled brand is prima
faeie-evidenee-that proved, the person in possession or the owner

of the cattle has is deemed to have branded them with such brand

unless he proves that he did not so brand them .

COMMENT

Agricultural Code Section 340.1 provides that it is ynlawful to use
an unrecorded, forfeited, or canceled brand., The pwypose of Secticnm 3U0.k
is to facilitate proof that the cwner or person in possession of cattle with
an unlawful brand is the cpe vho used the uplawful brend. The probeble
effect of Section 340.4 is to shift to such person the burden of proving
that he did not so brand the cattle. Cf. 17 Ops. Cal, Atty. Gen, 154
(1951); 21 Ops. Cal. Atty. Gen, 17L (1953). there a person is the owner
or has possession of unlawfully branded cattle, it is reasonable to reguire
him to come forward with evidence to establish that he was not the cne who
branded the cattle,

The offense under Sections 340.1 and 340.4 is analogous to the provision
of The Dangerous Weapons' Comtrol Law (Penal Code Section 12091) that makes
possession of a flrearm whose identification marks have been tampered with
presumptive evidence that the tampering was done by the possessor. Penal
Code Section 1209) requires the possessor to go forward with evidence to
the extent of ralsing a resasonable doubt that he tampered with the identifica-

tion marks. People v. Scott, 24 Cal.2d 774, 151 P.2d 517 {1944). Under the

Evidence Code, as under the previously existing law, Penal Code Section 12091

-11-



has the effect of making it a matter of defense for the person in possession
of the firearm to show thet he 1s not the one who tampered with the
identification marks. Agriculitural Code Section 340,1, as amended, has

the same effect and is phrased in terms of the burden of proof so that

it will be clear that it is a matter of defense for the defendant to show
that he did not affix the unlawful brand. When Section 340.1 applles in a
eriminal case, the defendant can establish his defense by merely raising

& reasonable doubt that he held the commodity for sale. See Evidence Code
Section 501 and the Comment thereto. In a civil case, the dgfendant would
have to establish his defense by a preponderance of the evidence, GSee

Evidence Code Section 115,
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§ 423. Livestock on public highway
‘No person owning, or controlling the possession of, any live stock,
shall wilfully or negligently permit any such Hve stock to stray upen
or remain unaccompanicd by a person in charge or control thereof
‘upon a public highway, both sides of which are adjoincd by property
_which is separated from such highway by a fence, wall, hedge, side-
walk, eurh, lown or building. No person shall drive any such live
stock upon, over or across any public highway between the hours of
sunset and sunrise without keeping a sufficient number of herders on
continual duty to open the road so as to permit the passage of vehi-
cles. In any civil action brought by the owner, driver or occupant of
a motor vehicle, or by their personal representatives or assignecs, O
by the owner of live stock, for damages caused by collision hetween
any motor vchicle and any domestic animal or animals on a highway,
there is no presum tion or infercnce that isio
negligence on behalf of the owner or the person i i
live stgck. (Stats. , G, 29, . ~¥ 423, as amended Stats.1935,
e. 265, p. 951, §1.})

NO REVISION NEEDED



SEC. . Section U430 of the Agricultural Code is amended
to read:

438. The director is authorized to make any and all necessary
investigations relative to reported violations of this division, as
provided by Article 2 of Chapter 2 of Part 1 of Division 3 of Title
2 of the Govermment Code. Coples of records, audits and repcrts of
audits, inspaction certificates, certified reports, findings and
&1l pepers on file in the office of the director shali-be-priws -
facie-evidence-of-the-matiers-thevein-containedy-and-my-be-admisted
into-evidense are admissible in any hearing pursuant to said article

of the Govermment Code as evidence of the truth of the matters which

are stated in them .

COMMENRT
The second gentence of Section 438 apparently is intended to provide
an exception to the hearsay rule and the best avidence rule. The section
hes been revised to make this clear. Concerning inspection certificates

and other official certificates, see the Comment to Section T51.
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SEC.. . BSeection 651 of the Agricultural Code is amended
to read:

651. As used in this division, "imitation milk product" means
any substance, mixture or compound, cther than milk or milk
products, intended for human food, made in imitation of milk or any
milk product. Proof that any fat or oll other than milk fat has
been combined with any milk product and that the rgsulting substance,
mixture, or compound has the outward appearance and semblance in
taste and otherwise of a milk product and is sold for use without
further processing shall be prima facie proof that such substance,
mixture, or compound is an "imitation milk product,” This section
shall not apply to any substance, mixture, or compound in which the
presence of oil or fat other than milk fet is expressly permitted and

provided for in this division.

COMMENT
2 are unable to determine the meaning of the second sentence of this
section. Hence, we are unable to revise the section in light of the

Evidence Code. The cases shed no light on the matter. See Aeratiocn Processes,

Inc, v, Jacobsen, 184 Cal, App.2d 836, 8 Cal., Rptr. 85 (1960); Midget

Products, Inc. v. Jacobsen, 1kO Cal, App.2d 517, 295 P.2d 542 (1956). Hence,

the revision of this section is deferred until information concerning

its purpose is received from the State Department of Agriculture,



SEC. . Sectlon 695 of the Agricultural Code is amended
to read:

605. The use of any container, cabinet or other dairy equipment
by any person other than the person, or association whose name, mark,
or device shall be upon the same, and other than the members of any
association registering the same, without the written consent provided
for in Section 690, or the possession by any junk dealer or dealer
in second-hend articles of any such containers, cabinets or other
dairy equipment, the description of the name, mark or deviee of which
has been so filed and published as aforesaid is presumptive evidence
of unlawful use of or traffic in such containers, cabinets or other

dairy equirment. This presumption is a presumption affecting the

burden of proof.

COMMENT

Section 695 is & part of a comprehensive statute designed to regulate
use of containers and other dairy equipment mari:ed with a registered brand,
In substance, the statute requires that any person who finds or receives
such equipment must return it teo the owner within seven days (Section 692)
and prohibits use or sale of such equipment by any person other than the
owner (Section 693). Section 695 is apparently designed to facilitate proof
of violation of the statute by creating a presumption that operates to place
on the person who uses such container or equipment or upon the junk
dealer or second-hand dealer in possession of such container or equipment
the burden of proving that his use or possession is not unlawful. See

Evidence Code Section 606,



When Section 695 is applicable in & criminal case, the presumption
applies only if the facts that give rise to the presumption have been found
or otherwise established beyond a reascnable doubt and, in such case,
the defendant need only raise a reasonable doubt as to the existence of the
presumed fact, See Evidence Code Section 607, In a civil case, the
defendant would have to prove that the presumed fact does not exist by the
preponderance of the evidence unless the applicable statute requires a

different burden. See Evidence Code Section 115,
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SEC. . Section T46.h of the Agricultural Code is amended
| to read: | |
Tho .k, All-ha.ndlers, including prdducer-handlers, shall
keep complete and accurate records of all milx fat which they
’ purchase, or possession or control of whieh they acq_uire from
-producers in the form of unprocesaed milk, CYesn, or in m Ty
other unproceseed fom. Produeer-hanﬁlers shall 1nelude their
.. OWL. production in auch recorda 'mey shall also ]seep emlete
and accura.te records of all milk fat utilize& by 'l:.hem fuz-
7 proceasing. Such records shall be in such fom and con‘bain
| such. information, relevant to the purposes of this chap'ber, as
_ | the director may, ,by order or z-egu.la.tion, prescribe, shsll ‘be |
| ( o - ' preserved for a perioa of two (2) years, and shall be upen t0
\ ‘ 1nspec'bion a‘t eny time on the request of the directorr | !lhe ‘
' director DE’,‘,F, hy ru.le, ord.er, or regula.tion, req;aire every auch -
hancller and producer-handler to rile wi-t;h him remms an fo:-ms
to be prescribed a.nﬂ furnished by him, fiving . ‘hhe infoﬂatiqn, o
or any part. thereof, of which sald first hanalers are i-equized
‘to keep records, as aforesaid. In the case of any failure ef
any handler or producer-—han&ler to nake adequate returns, when

required, the director shall eatimate the amount of delinquency

- “ from the records of the department, or from auch other- scurﬁce or )
saurcea of in:f.'ormtion as ma:,r be a.vailable, and in any action by | 7
the director to reéover fees hereunder, a certificate of the’ AR
‘director showlng the amount determined by it to be reqnireﬂ to | |

‘ C a . be paid by the person required 1o pay the. fees shall 'be pr:lm

facie evidence of the fact of delinquency of the axount due.

AT 75#13 pxega__mgtimr iB ‘8 preﬂmmn a.rfecting 'i:he’:




COMMENT ’
The ﬁesumption created by the last sentence of Section '31:6.&_ LV
c].ﬁﬂsified ag a pi'esumpticn,affeeting 'l;he burden ef pmof-. As & re'éult s
 the person who claime that the amount estimated by the direc'bor i naﬁ
correct hes the burden of proof to esteblish the correet amnt» see
Evidence Code Section 606. ’
Classifying this presumption as one affecting the burden: or proof
1‘5- consistent with the apparent purpoee of the eection.. The premtion s
* 1s & means of forcing. a person to furnish the infomtian needed to | 7
dstermine the aount of ‘the fess. Since the '_person has not furnished the .
. director with that infornat:lon, the director may not be in a posi'bicm to
,(.' N | 'prove the amouut due but can oan; make an estimate of the amount Dn 'I:he
o other hand, the peraon required to pay the fees is: req,u:l.red to kaep ‘bhe , !- .

‘records tha:l; are needed to. eate.'blish the amt:runt due. If he hea not kepfﬁ

..‘euch records or if he refuees to file an agpmpr:la-te remrn he shcmld

"Ihave the burd.en of proof if he cla.:l.ma the directc:'a estimate- 13 nnt -

correct.




SEC., . Section 751 of the Agricultural Code is amended
to read: | ‘ o

751. The directpr may investigate and certify to- shippers
or cther financially interested parties the analysis, classifica—
tion, grade, gquality or condition of fruit, vegetable or other o -
agricultural products, either rav or processed, under such rules.
gy and regulations as he may p:gqcribe, inclqﬂing the payment cf. '
reasonahle fees.; | - - -

Every certificate . relating to the analysis, classificctian,
':conditicn,,graﬁe or quality of agricultural products, either rag g
or processed, and every duly ‘certified copy of ‘such certificate, ;

_ :hall be receivea in all the courts eof- the-ﬁtatewaf-ﬂaliia!ni:
' as prima-faeie evidence'of the truth of thc statemcnts,thgrgiq~
- contained, if duly 1ééced either: o .
(1) By the director under authority of this code;. or
(2) cooperation between federal and state agencies,
fauthcrities,:or prganizations;under authority of_an act'ofVCangfcgcl
 and an act of’the'Legislature of eny state; or |

13) Under authority of & federal statutes

Any certificate 1ssucd by the Stateé under the prov1sions of this ‘lggi

chapter or by any person shall truly state thc grade,quality\an& |

7 condition of the product or prodncts certified, and a true Cpr bf ;_:r,;_

any such certificcte shall be furnished to the director or to thc

;ccmmissioner of tﬁe ccunty where the shitmenikcriginctcd; on deﬁsnd

mede in writing. o | | |
-Nothing in this chapter applies to any investigaﬁicn made or gny;

ggcqttiﬁiccia,igsHEQfﬁyiaag_pergcc,;£i#m ??J“??EQ' tipn




canned or drizd fruit shipped, packed or stored by it or to any
investigatlion made or any certificate issued by eny bona fide
chanber of commerce, board of trade or other bona fide nonprofit
agscciation of producers or merchants in respect to canned or
drisd fruit sold, shipped, packed or stored by any of its members
or other persons for whom it msy make any such inspection or issue
any such certificate. |

The director is authorized to cocperate with the United
Stated Department of Agriculture in carrying out the provisions

of this chapter.

COMMENT

The second paragraph of Section 751 has been revised to make it clear
that this paragraph states an exception to the hearsay rule and dest
evidence rule, It is not clear whether this paragraph was intended to
provide not cnly a hearsay exception but also a preswumption. See 12
OPS, CAL. ATTY, GEN. 102 (1948). Under the revised section, no presumption
exists, but the certificate is evidence upon which the trier of fact may
base its finding., See, however, Commercial Code Section 1202 which provides
that a document purporting toc be an official weigher's or inspector's
certificate or other decument suthorized to be issued by & third party shall
be prima facle evidence of its own authenticity and gemulneness of the facts
stated in the document by the third party. The presumption crested by Section
1202 would apply to a certificate referred to in Section 751 if such certificate
is authorized or required by a contract. -



SEC. . Section 763.5 of the Agricultﬁral Code is amended
to read: _ |
763.5. TFach lead of tomatoes ‘offrerred for delivery by a grower -
to a canner in accordance with the: terms of -a‘ contract bet#gep them : | ,‘
shall be.givén such inspecticn as way be required w:l.thou‘t undue |
delay and vithin a reasonsble time after such losd arrives &t the
- canhery or other goin‘b specif‘ied for such inspectian. ' o
Any load of tomatoes 80 offered for inspection and delivery'
- _ that is rendered u.nsuitable for ca.nning TuUrpoees B8 a direct result
of unwarranted delay in inspection, wilfully or negligéntl:,r cauaeﬁ
or pemitted by the ce.rmer, shall be pa.id for by the canxer at 'bhe
) - full price agreed upon for tomatoes suitable for canning purposes :._ o
C B rland on the basis that ‘such tomatoes were of the grad.e, q_uali‘laf, ‘ _; B
| " condition stipulated in the comtract. ‘If no price is stipulated m' B S :
'l:he contract, payment shall be made by the can ner to the grcwer cn _'- o e
the basis of t.he then prevaili.ng market price for tomatoes of the -
‘ gra.de quality and cond:l.tion gpecified in the contract. C
In addition to any other remedy, the grower 80 offering for |
1nspection and. delivenr any loa.d of tomatoes: who has. incurred anar

_added hanaling coets as a di:ect result of the unwarranted delay in

inpectibn_anﬂ delivezfsr,_ wilfully or ﬁeéligently ¢aused or permitted | ,
b,v & camner, may,recch'rer the apount of such aﬁdedﬂ handl:lng -ciglsﬁs' by -
an action at lsw againat such canner. Sl |
A delay in such :Lnspection and acceptance for deliwery for &
C | S period of six hours or more after a load of 'I:oma.toes is offered for

inspection and deliver:.r in accordance with the terms of a contra.ct

o beﬁraen the srmr and the camer sbsu ;ﬂm-&m-




sueh-delay-was is presumed to beé unwarranted and csused by wilful-

ness or negligence on the part of the canner; previdedy-hewevers
"mt ut during 15 24-hour peak periecls in any tmwmng séa-.
"son y--delay-in-pueh- insges%isa-and—aeeeptaaee-ef—delinry-shal&. o -_ L

nst-he—pm-fae;e-eviaeaee-that-sueh-aeaay-ma-msea-hy-wmﬁ' L

neu-e!-negligeaee-en-the-pm of-the-eanaer this presqtiqn doas

- - ' not am unless such delay covered [ periad of more. then 12 hmra.
7 B Such peak period.s shall be the periods of maximm delivery a.a !hﬂﬂm
by the records of the canner and ahall be desigmted by the camera
for eaach eannery or other specified inspection poinb proml:];v after
. bhe c.'l.oae of each tomato carming season by postins -3 notiee of the

peak periods for ea.ch cannery or inapection point 1n a conspimous

. ( - | .~ place at such cannery’ or j.nsyection ‘po:lnt. '.l!ha presumption estahe

No grower shall have a.ny rights under this section unlesa he

shall regiater each loaﬂ of tcmatoes with the _canner a‘b the t:lme h:e L
‘cffers such load for 1nspectian and delivery. Such regiatration |

" .sha.ll be nade by obtaining from the c&nner a- cer'hifica.te, which auch

‘ canner 1s here‘by required 4o furnish, stating the time of arriva.l of .
the load a.t the cannery or ot.her apeciﬁed inspection ;point. -
- S{he presumption crea.ted by . the fourth paragraph of Sectinn 'i"63 5 haa ‘ | e
been class!.ﬁed as a preatm:ption affec'bing ‘the burden of proof. As a. e
C ' _freault, when ‘the grower establishes that a 1oac1 of tomatoes was rendered o

unsuitable for canning purposes because 1t vas not inspected within 'l:he_ 7 e




eptablish that the delay wae not wilfully or negligently caused or permitted ~
'by him. ' See Evidence Code Section 606.

Claseifying this presumption as one affecting the"mmien of proof ia.'
‘coﬁsistent with the apparent purpose of the section. It appea.rs fﬁat the
s:l.x—hcmr and twelve-hmm t-ime limits are eatablisheﬂ (and the presumptibn

' made ayplicable) :1n order to prescri'be by statute what cnnatitutes a reascm-

-able timefwithin'which to make the i;nspection.r The grdwer. may nat be in.a |

position ;Bq introduce any evidence as t_n" the. reason why an i_:iapéctiéﬁ. was

not expeditiously made. For this reason, the statute 1ncludes s 'preéw*-iéh' o

that shifts t.he buraen of proof to the cammer who shmxld e in B position

to prove why Le failed to ha.ve the tma.toes inspeeted within the tim épeciried Z" s

in the a‘ta.t-ute.

(R




gee, . BSection 768 of the Agricultural Code 1z amended

to read:

768, The inspection certificate 1ssued pursuant to the
provisions of this chapter shall be prima-fasie received in the
courts as evidence of the percentage of defects according to the

definition of such defects as defined in this chapter,

COMMENT
Seotion 768 has been revised to meke it clear that this section
statez an exception to the hearsay rule. It is not clear whether ¢this
section was intended {o provide not only a hearsay exceptioen but also a
presumption, See 12 OPS. CAL. ATTY. GEY. 102 {1948). Under the revised
section, no presumption exists, but the certificate is evidence upon which
the trier of fact may base its finding. But see the Comment to Section 751

which discusses the effect of Commercial Code Section 1202.

-25.
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SEC, . Section 772 of the Agricultural Code is smended
to read:

772, The certificates provided for in this chepter sheall
be prima-faeie-evidenee-before-any-eourt-in-this-State recelved

in the ecourts as evidence of the true average soluble solids

test of all of the grapes in the lot or load under consideration,

COMMENT

Section 772 has been revised to make it clear that this section states
an exception to the hearsay rule., It is not clear whether this section
was intended to provide not only a hearsay exception but also & presumpticn,
See 12 0P8, CAL, ATTY. GEIl, 102 (1048). Under the revised section, no
presumption exists, but the certificate 1s evidence upon which the trier
of fact may base its finding. put see the Comment to Section 751 which
discusses the effeect of Commercial Code Section 1202.
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SEC.

to read:
' 782.

. Section 782 of the Agricultural Code is mmgd'

-The director and the com:ssioners of ea.ch count,y gf the CoL

S'hate, their deputies and inspectors, uder the supervision qnd

control of the director shall enforee this chapter. Tha refusal*

o of -any ofﬁcer authorized under this chapter to ca.rnr mxb the Qrdemk o '
‘ a.nd directions of the: director in the enformént saf this chapter e
| is neglect of duty. " l

‘ Tne dimctor by regule.tion ma.y pres’cri‘be methods of uelecﬁﬁ o

samples of J,o'l:s or cont.ainers of ﬁvuits, nuts and vegetablea m a.

-

'baais or size or other speeiﬂ.e classi.ﬂcation, uhie‘n éhall 'be

. reasonably calcula.ted 40 proquce: by sich sgnpling fatr nprenntatm 5
of the enti.re 1ots or ccntainers sanpled establiah and in;ue ofﬁcilﬁlw
color charts depicting 'I:he cglor standarﬂa and requireﬂéats attahli!hedrﬁ-
;n this chapter, and make such other rules and reglﬂ.ations as m
reasonably necessa.ry to secure mifomity in the enforeement or thk
chapter.,_ | | PER R
Any éémple taken unaer the provisions ‘of tms ehap‘ber sml bi yrins_

facie evidenc*e, in any cou.rt i.n this State, of tl;e tm conﬂ.t‘biens

' or the entire lat in the exam:i.natsl.on of . which said. smla ﬁas mem <

This gresgtion is 8 presxmption a:t‘fecting the bur&en o:f FM

oy writtan nntj,ce of violation, issued h; a duly quauﬂed rqpl;-asent&-
tive of the director or by comissioners, f.heir deputiea a.nd. inspectﬁra 7
holding valid standardiza.tion c&rtiﬁcates of eligﬁility as- enforci:ng
ofﬁ.cefs of this chb.pter, sta.ting that a certa.‘.ln 101: of - prbduca 15 1n

violation of the prov:l.siona of this chapter angd be.sed upon ‘Bhe pm:lnatiﬂﬂ

-

Hﬁ_.

‘5’_



of such sample, shsgll be peima-feeie-evidenee;Ain-eny-eeareain-

this-Statey received in the courts as evidence of the true

. condition of<the entire lot.

COMMENT
' The presumption created by the first sentence af the third pnregraph

of Section 782 is classified as a presumpticn affecting the burden of proof

‘tso that the method of selecting samples establiahed pursuant to this sectian .

will be effective to establish a sampling procedure that will withstand
‘ unmeritorious attack. o

Thls presumption arises when it is established that the sample wes
teken eccording to the method prescribed by regulation..'Thereupcn, the
-. burden of proof shifts to the person claiming thet the sarple- is not '
representetive of the entire lot to prove that fact. ‘SeeeEtidence code
Section 606 ‘ Concerning the effect of presumptions in crﬁnnnal eciibne,'
see Evidence Code Section 607 and the 0cmment thereto. o

The 1ast sentence of the section has been revised to make it clear that
this sentence. statee an exception to the hearsay rule.: The notice cf

violation is given the same effect as a certificate af condition, grade,

quality, or the like maﬁe under Section 751 and similar sections.




SEC. . Section 796 of the Agricultural Code is emended
to reati: |

796, Grapefruit shall be (1) mature , {2) free,frcm serious
decay, (3) free from serious damage by freezing or drying due tc'
any cause, (h) free from serious in,]ury due to any ceuae, {5) free

from serious scars, including those caused by inseeta, (6) frea frmn

- serious scele, (7 free from serious dirt smudge 8tain, Bent:,r mald

- - rot residues or other foreign materiel, (8) free from eericus sta.ining
{9} free from sericus greenish or browniah rind cil spots, (10) fme '

from serious spotting or pitting, (11) free fron sericus mughn%ss, BT

. {12) free from Bcricus aglng, (13) free fram serious sef‘bness, {1#}

free fm serious sun‘burn, (15) free frem serious. sheepncae.
The following standerds shall be a,pplied in determining whether
or not grapefruit meet the requirements cf thie section* ,

(1) Grepefru:f.t are not mature unless (a) at the time cf picking

" ang a.t Bll times thereeften the juice conteins scluble sclids, A

__determined by ‘s Brix scale hydrcmeter, equal te or in excess of five -
and one-half parts to every part of acid ccntamed in the .]uice (the
o acidity of the Juice to be calculated 88 eltric acid withcut weter cf
crystallizeticn) s except that in view of differences in climatic
- ccndxtions prevailing in the deaert areas; which result in the_- o
| grapefruit ‘grown 1n thcse arees having, at maturity, & higher percentage
of soluble solids to gcid than the mature grapefruit grown in’ other "
areas of the State, grapefruit produced in the ‘,‘desert area# are
considered mature if at the time of picking e.nti at all Atimes'\thereaftey_r',-' |

‘the julce contains soluble solids, as determined 'hi‘y a Brix scale .




hydrometer, equal to or in excess of eix parts to every ps.rt of acid
contained in the juice (the meidity of the juice to be calcula.ted aB’
citric acid without water of crystallizat.mn) , and (b) 90 pereent
or more of the grepefru:.t, by count at time of p:.eking and at all
S S | times thereafter ‘nave attained, on at. least two-thirds of the fruit
| surfaee, e.t J.eaet a min:lmm chara.cterist:.e yellow or grapefrui‘l: eolor, '
a8 inqicated by Color Plate No. 19 L3 in “Dictionary of Calor, Maerz _.
& Paul first 'edition 1930. Gra.pefrﬁit pre&uce& outsidé-o?‘ 'this State .
‘under climatic eonditlone similar to those prevailing in the desert _ _' °‘
areas and. offered. for sale in this State shall meet the same matunty )
_ "standa.rd a8 that preserlbed fer grapefruit produced 1n desert a.reas. E
C o | . The geogrephlcal beunda.ries of the desert areas of the Sta.te of |
o ‘ California shall 'be ﬂefmed as. Imperial COunty, the pcrtiene of Riversidﬁt;
" and San Diego Count:.es loes.ted eaet of a line exhending north end south .

through White Water, and that portion of San Bernardino County locateﬁ

'ea.st of the 115 meridian.
(2) Decay is serious if any part of the grapefruit if a.ffected
wi*th decay.

(3) Damage by freezing or dry.’mg due to any cause is serious if

20 percent or more of the pulp or- e:hble portion: o:t‘ the grapefruit ‘
shows evidence of drylng or a mushy eondrb:.on, and da:mage by freezing or '
o drymg due to any cause is very serious if kO percent or more of the ‘
pulp or edl'ble pertion of the grepefruit . shews evidence of drying or- |
a mushy cendi'bion. Evidence of damage shall be determ:’l.ned by as many :
C N cuts of eeeh individual grapefruit as are necessary.
| (h) Injury due to any cause is serious if. the slcin (rinﬁ) 1s bro;rnﬂ
and ithe injury ia not heelea. P o |
B




-(5) Scars, including those caused by insects, are serlous if they
are dark, or rough, or deep;a.nd if' they aggregate 25 percent or more
of the fruit surface. .

(6) Scale is serious if 50 percent or more of the fruit surface
shows. scale infestat:.on in excess of 50 scales per square inch. '

(7) Dirt, smudge stain, sooty mold, rot residues, or othet foreign : " :
ma.ter:.e.l are seriaus if an aggregate area of 25 percent or more. of
the fru:.t surface is affected. |

(8) Staining of the skin (l.’l!lﬂ) is serious if 50 percent or mora B
of ‘the fruit surface is affected with a pronmmce& discolmtion.

(9) Greenish or brownlsh rind oil- spots sre sermue if they

: " cover an aggregate a.rea of 25 percent or more of the fm:tt surfaea. ' '_
: (_ | - : (10) Spotting or pittmg is serious if the spota or pits are
| | 'sunken and cover an aggregate area of 10 percent or more of tbe |
fru:.t surface. ‘
(11) Roughness is serious if 90 percent or more of' the fruit
_surfact is reugh and coarse, or lumgy. o
_ 7(12) Aging“is'seriqus,1f*one-thira or;mofé qfithe'ﬁurfa;e;df |
the grapefrult is dried and ha.rd | _ | .
(13) Softness is serious if the gra.pefruit is iflab'bjr.

(1h) Su:niburn is serious if it causes decidecl fla.ttening ci‘ the

ffﬁit and dry:tng and discoloratmn of the skin (rind) aff-ectingr mie‘ : F

than one-third of the fruit surface, A TR
(15) Sheepnose 4is serious if the stem end of the gratpefruit

Pl"O'l'-rudes dec:.d.edly

The compliance or noncompliance vn.th the standa.r&s for grapefruit

_ _,prescnibed in this chapter, except as to ma,turity, may be determined from" o

-",a ;‘e'presentative sample taken a; i‘pllmm- |




“1

grapefruit P except that where th,e tota.‘l. ﬁmn‘ber of gra.pefruit in the bulk
1ot is less than J.,OGD grapefruit. a representative sample shall emia{'. '

‘of 10 percent of the grapefrult.

o &efects, except as to ma.turity, bu*:r tmly ene defeet sﬁall be cmmte&

- oY score& against any individ.aal grapefruit. .
, consist of not less than 30 grapefruit.

of the character of the entire 1ot fram winich suck aanpla ves taksn R
| ,-ae—psevided-in—Sention—?S@-othhis-asda ' sy e

R presm‘hion affeeting the burden ef prgof-

_'hereby established. The grapefruit in any ‘one cmtainer or bulk lot

,shall be deemed 88 8 whole to meet the req;airements of . B‘i:anglards

' Numbers 2; b, 5,6, 7, 8 9, 10, 11, 12 13, 1h and 15 of this Seetien<;
A . so 1ong as not over 10 percent, by count » -of the individual grapefruit

: in sm:h container or hulk lot are below said standa.rdé am-i ao long

"sta.nda,rds. _The grapefrus.t in any one container cr ‘nul.k lot shs,ll 'be ‘:__t

‘ deemed., as a who}:e, to meet the requirements of Star;darﬂ mmber 3

_(a) When in containers the sample ghell consist of not leﬁ's__thaq_
10 percent, by count, of the grapefruit in each of the containers

selected as the sample.

{v) Vhen in bulk the sample shal}. consist of not lass than 100

k.

E&ch 1ndivzaua1 grapefmt may be ea:amined for one ar all of the 7

The of‘ficial sample ‘for testing for maturity of grapefrn:lt shnll

Any such sample so taken sha.'l.l const1tute prima facte eﬁdence'-

Tolsrances to be applied to cert-ain of the furegoing atandards a.n

as not nver 5 percent by count, therenf are below anar one ﬂf aaid

of this section so long as not more than 15 percent, by counts °_f_ »'hhe'



iﬁdividual grapefruit .in such container or bulk lot are sericusly
: _damaged by freezing or drying due to any ] cause, but not to e:xcéed
. one-third of this tolerance shall be allowed for very serious &amége

by freezing or drying due to any cguse.

',The presmption stated in the second to last paragr&ph of Sec‘him ?96

A is clasaiﬁed ag a preswnpt:.on affecting the burden ‘of proaf so tha.t. the

a T

' '-method of selecting samples specified i.n the sta,tute wi]_‘L be’ ei‘fective t.p
-*_esta‘bliﬁh a sampling procedure that will. mths‘l;and umeritarious ﬁttaek.

.. See the first paragraph of the Ccmmnt o Seenon 782, ,sue lang:age "a:s

: f,provided in Seétion 782 or th:l.a code is daleted ‘a8 mecassm

o
i .
b i T
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SEC, . Section 841 of the Agricultural Code is amended

 to read: |
_.-8111. The director and the comissmners of eaeh count;v of the
, S‘ta.te, their dejputles -and inspectors ’ under t‘ne superv:.sz.on a.nd contml
: ‘“ : of . the director shall enforce th:.s chepter, The r.efusal of amr L
P o _loi’ﬂcer authorized under this chapter to earry ‘put the orders mﬂ
:F'_,{__-: '  ‘__* ) - ‘directions of the director :m the enforcemnt of this chap‘ber is :
N neglect of duty. c '?_  ' " P S \ o
_ 'I'he director by regulation may prescribe methods of aelqctinc

sa:mples of 1ats or containers of. hone:,r, which ahall ba reasmw

caleulated to produce by such sampling fair represnnt.a.tions of tht

‘ 'entire lats or conta.inera sampled, estabhsh and {ssue affici&l calof
C o S char‘t.s depicting the color standa.rds and mquiremnts eutablisheﬂ 1.n thia-: .
L | chapter, and’ maké\other rules and. regulaticns as are reasonﬂg].g "

: k_!’necessary to seeure uni:f‘omity in the eni‘ercenenﬁ of 'I:hia ehap'l;er. | ,

R ‘ | Any samp]-.e taken umiqr the proviaions of thiﬁ ::hapter sﬁall be 7
‘ 'prima facie eﬂdence, in any eourt in thm State of the tmé emditién

or the entire lot in 'bhe examination af which sam sample m 'emn

- }'I‘h:.s prelmtmn is & _preamuptiqn affectiqg “the' burdsn ar proaff. :

Sl cmm |
. | The presmption established 'by the last paragragh af Section BhL ia
classifieﬂ as & presmnption affecting t‘ne bnrdgn of proof sc that the methoﬂ‘
of selecting sangles esta'bliﬁheﬂ pursuant to Section 811-]. will be e’ffectiv?a E
‘to establish a sampl“lng procadure that will withstand unmeritorious ai‘:wck

‘ C - gee the irst paragraph of the Cc:ment to Section 782




;

SEC. « Section 892.5 of the Agricultural Code is amended
to read:

892.5, The director may investigate and certify to shippers
or other financially interested parties the grade, quality
and condition of barley. Sald certificates shall be based upon the
United States standards for barley and shall be prima-faeje

received in the courts as evidence of the truth of the statements

contalned therein.

COMMERT

 The second sentence to Section 892.5 has been revised to make it
clear that this sentence states an exception to the heaysay rule. It is
not clear whether this sentence wasz intended to provide not only a
hearsey exception but also a presumption. See 12 OPS, CAL, ATTY, GEU,
102 {1948). Under the revised secticn, no presumption exists, but
the certificate ia evidence upon which the trier of fact may bage its
finding. But see the Camment to Section 751 which discusses the effect of
Commercial Code Section 1202,
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SEC, . Section 893 of the Agricultural Code is amended
to read:

893, The director shall inspect and grade upon request and
certify to any interested party the quality and condition of any
field crop or other agricultural product under such rules and
regulations as he may prescribe. Certificates issued by suthorized
agents of the director shall be recelved in the courts im-the
Ssate as prima-faeie evidence of the truth of the staiements therein
contained, Such inspection shall not be made or such certificates
issued by any person not specifically authorized by the director in
reference to any field crop product for which State standarde
have been established., Any person so authorized shall comply
with the rules and regulations issued by the director relative

to the certification of field crop products.

CONMMENT
The second sentence of Section 893 has been revised to make it

clear that this sentence states an exception to the hearsey rule, It is

not clear whether this sentence was intended to provide noct only s hearsay
exception but also a presumption, See 12 OPS. CAL, ATTY, GEI, 102 (1948).
Under the revised section, no presumption exists, but the certificate is-
evidence upon which the trier of fact may base its finding. But see the
Coment to Section 751 which discusses the effect of Commercial Code Section

1202.



_ erfective to establish a sampling progedure that will uiﬁhsﬁ&nﬂ mitariaas

SEC. . Section 920 of the Agricultural Code is a;hendéd

~ to read:

920, Any sample taken by an enforcement officer in accér&anc_g '

with rules and‘reguia'tions promulgated under . the -prwisions of this . .
‘article for the taking of official samples shall ve prime fhcia
-evidence, in any court in this State, of the true cand.itiﬂn of the

entire lot f5am which the sample Wi taken. This presmgtion is p.

:;esn.@tion affecting the burden cf proof. A writtan report i.nau&d

f‘ny the Sta,te Seed La‘boratory showing the a.nal;rsis o:f' any auch mle
shall be’ primu-faeie eviéense,-in—any—esua% in-thia-ﬂﬁate; . eeg ix 3

in the courtd as evidence of the true analysia of the entire m _ g
frcm which the sa.mple TR taken. ' - : .
- ,cuﬂunnr» |

_ The presumption esta'blished by the first sentence of- Bectrimi 920
is classified a.s a. prestm@tim affect:l.ng the burden o:f' praof 80’ that. ‘&he

method of seleating samples esta‘blishe& purauant t»o regulat;lan will be

' a.ttack. See the first paragrap“h of the - (k:mant to Sect:l;ms 732 ~

The seccnd sen'bence of the secticm has ’oeen revised to make it cJ.ear
_‘ that t.his aentence states an exception to- the hea,rsaar rule. | The repart of
the Sta‘te Seed I;ahoratory ‘is given the seme effect a8 a certiﬂcate of S
conditlon, gra.de, qua.li‘ty, or the like made un&er Secfrion 751 or aimilar

sections.




'e:ecepﬁan to. the hea.rsay rule.' Tt 1s not’ clear whether thia sec‘binn ms
- irrﬁended to pmvid.e not on}.:,r a Jheu'sa,:,r emeption but also a presuiption- ‘
l: See 12 GPB. GAL. AT‘IY. GEF 102 (19&8) Under the reviaad sec‘hinn, ~
'r_preamption e:d.sts, but the cez-tificate is evidence upon whieh tbe triszriof

\fa.ct may: bnse it finding. VR

SEC. . Section 1040 of the Agricultural Code is emended . e

" to read: _ | ,
1040. In any éctiﬁn,r civii or criminai, An any court in thig o
Ste.te, a certifieate of the director stating the results of amr N
‘analysis, purported to heve been- ma.de under the prmrisims of "l;hinj‘
. act., ahnll ’oe 3riua-=£aa§e received a8 evidence of tne fact that 3
' ;the sample or 'samples mentioned in sa:l.d a.na.l:.rsis or eertiﬁeate
-were properly analyzed, that such samples were takan ns herein
' ‘provided; that the suhstance analyzed cuntained zhe cmponem
| parts atated :m such cer“\;ifieate and amlysia; ami that the mlea
‘ _J.-were tnken from the ‘Lota, parcels or packages mnt:l.oned in sa,:ld ,

| .cert;ficate. PR SR S e

Section 10110 is revi.sed to make it r.:lear tha.‘b this seetion statn an



SEC. . BSection 1105 of the Agricultural Code is fepealeﬂ. 7. o
1105, - -It--shall-be-presumed-from-the-faet-of-posseasion-by -
any-persengﬁiirm-ar~earparatiea-eagégedrin-the-aale—efneggs—that “';‘rk

s%h—éggs—m-far-aale-: '
CCXMEET ‘
E 'Section 1105 18 wnecessary in light of &gricultural Code Section
18, Bee’ Section 18 and the Comment thereto. Compa,re 21 0ps. cal. M:ty.-.’ e

Gen, 171 (1953)(concernins Sectmn 1105) with 17 Opgs ced, Atty. Gen,’ 151;
: ( 1951}{ cnncerning Section 18} ‘




SEC. . Section 1106,1 of the Agricultural Code is amended

read:

1106 1, The director, by regulation, shall presﬁri'be mfhﬁds"
- of selecting samples of lots or contalners. of eges which sball be
i reasonably. calculated to produce by such sa:cpling fair repfeuentaﬁm
of: the entira 1ots or containera samled. An':.r samlvtakea hereum:-
TR shall be pr’i:na fac'le evidence, in. any court in this Btata, ar tbe e
feni e - true condition of the entire 1ot 'in the examimtiam of mieh m@

sampla was. ts.ken. '.’Eh‘ls res

© burden uf :Qroof. . e

Cag L affect.i:‘-:g the burden of groaf g0 that the nathod of. salec‘ﬁiug auplas
BRI . ' Bstahlishad 'by the director wﬂl be ei‘f‘ect:lve to embnm a mﬁq




§ 1211 Presumption nf lcssors eontrol over pmdueﬁ pmdueed
. on land; acﬁomagamstlessortomﬁommntnet
. TIn any action upon sich marketing agreements, it shall be con-
clusively presumed that-a landowner or landlord or lessor is able to’
wontrol the delivery of products produced on his land by tenants or”
others, whose tenancy or possession or work on such land or the terirs -
of whose tenancy or possession or labor thereon were ereated or -
changed after execution by the ]andowner or landlord or lessor, of
such a marketing agreement; and in such’ acuons, the furegcing rem-
vdieg for nondeiivery or bréach shall lie. ahd be enforceabla’
wuch !andowner Jandiord orlessor (Stats.1933 c.:z:: p 26% § 1211 3

NO REVISION NEEDRD




SEC. . Section 1267 of the Agricultural Code is amended
to read:

1267. For the purpose of enforcing the provisions of this
chapter the director is authorized to receive verified complaints
from producers against any commission merchant, dealer, broker,
cash buyer, or agent or any person, assuming or attempting to act
as such, and upon receipt of such verified complaint shall have
full suthority to make any and all necessary investigations relative
to the said complaint. The director or his authorized agents are
empowered to administer oesths of verification cn sald ccmplaints. He
shall have at all times free and unirpeded access to all tuildinge, yards,
warehcuses, storage and transportation facilities in which any farm products —
are kept, stcred, bandled or transported. BHe shall full sutbority to
administer caths and take testimony thereunder, to lssue subpenss requiring
the attendance of witnesses before him, together with all books, memorands,:
pepers ard otker docunents, articles cr instrurents to compel the dis-
closure by eucth witnceecee cf all facta.gnown to -thsr yelative. to the natterg
under ipvestigaticn, and a1l parties discbeying the orders or sulperas of ‘
sald director shall be gullty of contempt and shall be certified to
the superior court of the State for punishment of such contempt.
Copies of records, audites and reports of audits, inspection certifi-
cates, certified reports, findings and all papers on file in the
office of the director skall-be-primn-faeie-evideree-of-the-matters

therein-eonsninedy-and-may-be-admisted-inko-evidence are admissidle

in any hearing provided in this chapter as evidence of the truth of

the matters stated thereln .

COMMERT
The last sentence of Section 1267 apparently is intended to provide an
exception to the hearsay rule and the best evidence rule. The section has

~been revised to make this clear. Concerning inspection certificates and
other official certificates, see thﬁecOmment to Section T51.



under Division 8 (cmencin,g with Secticn 900) of the Evidence Code, the e

SEC. | . BSection 1268.2 of the Agricultural Code i‘sl
smended to read: | '

1268.2. (a) Oral evidence shall be taken only on oath or CU e
affirma.tion. | ' "

(b) Each party shall have these rights: To call and-e:éinine -

witnesses* to mtrod.uce exhi‘bits, to cross-examine opposing witnesses' e
on anar ms,tter relevant to the issues even thuugh that matter m not
covered m the chrect examination, to impeach an;,r witness regarﬂleaﬂ
of which par‘ty first called him to testif:.r, and to rebut the ev:mme?
‘ 'againat him. If rﬂspondent does not teatify in his mm 'behal:f ha -
ey be. called and examined ag if e cross-emminatidn._ L
| (c} The hearing need not be conducted. aecqr&ing tc téchnic&l
Irules relating to evmence and witnﬁaaes. Any re}.evant evidme pmi

L,be admitted if it 15 the sort of evidanae on which ﬁsponsiw.o m&

-‘n‘_»‘_g'

-are accustomed to rely in thn conduct of‘ serious affa.irs ¥ .
-'of the axistence of azr,r comon 1aw or statutory rule which mig‘ht mke ;
7 imprcper the a.dmission gi‘ such evidenqe over ubaection in civil &cl‘-ienl-
The rules of privilege sha,ll be ei’fective to the sm e:cbent that ;

- they are ae’a ar-hezeaﬁer may otherwiae required by ata_j;gte to ba <.

‘_recognized in-eirril aetions at the hear:l.ng anﬁ :.rrelevant and m&ly

;repetitious evidence shall ‘be excluded. | 'f T Q. L

CDM&EI‘IT

'.{31& revision of the last sentence of Sectim 1268.2 15 neceasary bemse,

privilegea s.pplicable in scme administra,tive proceéﬂings are at tiues ‘
different from those applma.hle in civil actions. As revised, the }.ast -
aentence of Sect:.on 1268 2 eonforms to the last senten::e of Goverment cnﬁe

Seetion 11513 (State Administrative Procedure Act) as amenﬂed in the a.ct th&t :
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- shall keep a cor:t!ect record of auch sales, shmring in deta:l.l 311

SEC. . ‘Section 1272 of the Agricultural Code is amended -

to read:

1272, When requested by his consignor, a eomission merchantz.- -

shell before the close of ‘the next business day following the ‘sale

l.of any farm products consigned to him transm.t or deliver to 'I:he i
- owner or consignor of the . fam pro&ucts & true. written repor‘b oaf _
_‘ , such sala, Bhowins the amount sold, and the aelling pr:l,u:e, Raﬁit-- X
'hsnce in fu:u of the' ammt realized from. such sales, 1ng1ﬁamg all
- i “;'collections, wercharges a.nd damgea, J‘.ess “the agreed cmission ‘, :

oot other d“ge“’ m@mr with & complete account of sales, ahsﬂ T
“__'ne mad’e to the mnﬂ@ﬁi‘ Withim ten days after reeeipt of the u }

o mOneys by the comisg:l:on mercha.nt, unless otherwise aéreed :I.n writ-' ) E

" In the account the names and aaarea”s mﬂh&wrs nea& not | |

ve' given, exce'gt a5 required 1n Section 1271. Provided, mr, 3 "
: where & commission merchant has en‘bered inte & written contract uith ‘_ .

' two or more owners or ccmsignors which con'br&ct provides that the R

returns far farm proé.ucts s0ld" for the accaunt of such mmers or -'i

| eona:l.gnors shail be pooied un a definite bas.ts &g to size andfo:* -

g‘me during & certain periqd of 'I:in:e then & domn:i.aﬁian merchant v

” vaha.ll be required to rena.er an sccount of saJ.es, shmrin,g the m‘b
) a.vera.ge paolfeturn on ea.ch size and{or gra.de fmm ssles mnd.e anﬂ "

information as req,uired in Section 1271 o:E the . Agricultura.l ﬂade

Every comiasion merchant sball reta.in a oopy of all remr&ﬁ

covering each transaction, far & period ‘of one yea.r fram the da.te" '

thereof, which copy ghall at all times be availa'ble for, and open __'
1 & the mmmma inspaetion of tueaiuetbrm he: o6
o '.1‘1-?'. \,

S




or authorized representative of either, In the event of any dispute
or dlsagreement between a consignor and a commission merchant aris-
ing at the time of delivery as to condition, quality, grade, pack,
quantity or weight of any lot, shipment or consignment of farm
producte, the department shall furnish upon the payment of a reason-
able fee therefor by the requesting party s certificate establishing
the condition, gquelity, grade, pack, quantity, or welght of such
lot, shipment or consigmment. Such certificate shaii-be-priwa-faeie

evidenee 15 admissible in all courts of this State as se-~the-weeitails

sheyeaf evidence of the truth of the statements therein . The burden

of proof shall be upon the commission merchant to prove the correct-
nesg of his accounting as to any transaction which may bte questioned.

Every dealer must pay for farm products delivered to him or it
at the time and in the meamner specified in the contract with the
producer, but if no time is set by such contract, or at the time of
said delivery, then within thirty days from the delivery or taking
poseession of such farm products.

No claim may be made ag against the seller of farm products by
a dealer or cash buyer under this chapter, and no credit may be
sllowed to such desler or cash buyer as against a producer of farm
products by reason cof damage to or loss, dumping, or disposal of
farm products sold to sald dealer or cash buyer, in any payment,
scoounting or settlement made by sald dealer or cash buyer to sald
producer, unless said dealer or cash buyer has secured and ie in
possession of a certificate, issued by an agricultural commissloner,
county health officer, director, a duly asuthorized officer of the
State Board of Health, or by some other officlal now or hereafter

authorized by law, to the effect that the farm products involved
45



have been damaged, dumped, destroyed or otherwise disposed of as
unfit for human consumption or as in violation of the fruit and
vegetable standards of the Agricultursl Code as contained in
Division 5, Chapter 2 thereof. Such certificate will not be
valid as proof of proper claim, credit or offset unless issued
within twenty-four hours of the receipt by the dealer or cegh

tuyer of the farm producte involved.

COMMENT
The second :sentence from the end of the second paragraph of Section
1272 apparently is intended to provide an exception to the hearsay rule.

The section hes been revised to make this clear. gee the Comment to Section

751 which discusses the effect of Commercial Code Section 1202.

- h§-



SEC. + Bection 1272.5 of the Agriculitural Code is amended
to read:

1272.5. Any sale of farm products made by a comnission merchant
for less than the current market price to any person with whom he has
any financial connection, directly or indirectly as owner of its
corporate stock, as copartner, or otherwise, or any sale ocut of which
said commission merchant receives, directly or indirectly, any portion
of the purchase price, other than the commission named in licensee's
application or in a specific contract with the consignor, shall be
prima facie evidence of fraud within the meaning of this chepter,

This presumption is a presumption affecting the burden of proof.

o commission merchant, dealer, or broker who finances, lends money,
or otherwise makes advances of money or credits to another commission
merchant, dealer, or broker may deduct from the proceeds of farm
products marketed, sold, or otherwise handled by him on behalf of or
for the account of the commission merchant, dealer, or broker to whom
such money, loans, advances or credits are made, an amount exceeding
a reasonable commission or brokerage togmether with the usuel and
customary selling charges and/or costs of marketing, and may not
otherwise divert to his own use or account or in liguidation of such
loans, advances or credits the moneys, returns, or proceeds accruing
frem the sale, handling or marketing of farm products handled by him
on btehalf of or for the account of the cormission merchant, dealer,
or broker to whom or for whom such loans, advances, or credits are

nmade.

COMMEITT
Jection 1272.5 creates a rebuttable presumption which has been classified

as a preaumption affecting the burden of proof. Thus, when the facts that
T



give rise to the presumption have been established, the commission merchant
has the burden of proof to show the absence of fraud. See Evidence Code
Section 606. Concerning the effect of this presumption in a criminal
action, see Evidence Code Section 607.

This presumption is classified as a presumption affecting the burden
of proof in recognition of the fact that a commission merchant serves in a

fiduciary capacity. See Raymond v, Independant Growers, Inc., 133 Cal, App.2d

154, 284 P.2d 57 (1955). See also Section 1272 which provides that the
commission merchant has the burden of proof to prove the correctness of his

eccounting as to any transaction which may be questioned.

-48-



SEC, » Section 1300,3-2 of the Agricultural Code is amended
to read:

1300.3-2, (a)} Oral evidence shall be taken only on cath or
affirmation.

(b) Each party shall have these rights: To call and examine
witnesses; to introduce exhibits; to cross-examine opposing witnesses
on any matier relevant to the issues even though the matter was not
covered in the direct examination; to impeach any witness regardless
of which party first called him to testify; and to rebut the evidence
against him. If respondent does not testify in his own behalf he may
be called and exemined as if under cross-examination.

(c) The hearing need not be conducted according to technical
rules relating to evidence and witnesses. Any relevant evidence shall
be admitted if it is the sort of evidence on which responsible persons
are accustomed to rely in the conduct of serious affairs, regardless
of the existence of any commeon law or statutory rule which might make
improper the admission of such evidence over objection in c¢iwvil actions.
The rules of privilege shall he effective to the same extent that they

are RevW-er-hereafter-may otherwise required by statute to be recognized

" #n-eivil-petiens at the hearing , and irrelevant and unduly repetitious

evidence shall be excluded.

CCMMENT

The revision of the last sentence of Section 1300,3-2 1s necessary

because, under Division 8 (commencing with Section 90C) of the Evidence Code,

the privileges applicable in some administrative proceedings are at times

different from those applicable in civil actions. As revised, the last

sentence of Section 1300.3-2 conforms to the last sentence of Govermment

Code Section 11513 {State Administrative Procedure Act) as revised in the

act that enacted the Evidence Code.

~hg-



SEC, . Section 1300,5 of the Agricultural Code is amended
to read:

1300.5. (a) BEvery processor other than a licensed winegrower
who purchases farm products from the producer thersof on a packout
basgis shall promptly upon completion of said processing inform the
producer of the results obtained, and in so doing shall account fully
and completely for the entire weight of the farm product so received
from the producer,

Where & specific grade or quality is a condition of a packout
basis contract between producer and the processor, such grade or
quality skall be determined at the completion of said processing by a
state or federal agency duly authorized to determine said grade or
guality, and the certificate issvwed in conpection with said inspection

shall be prime-faeke received in the courts as evidence of the grade

or condition or both of the finished product,

Every contract between a processor and a producer covering the
purchase of farm products on a packout basis shall, in addition to
designating the price to be paid for the specilic grade, designate
the price to be paid for any other grade into which the farm product
is processed as determined by inspection of the finished product by
a duly authorized state or federal agency.

(b) Every processor other than a licensed winegrower who receives
farm products from the producer thereof for processing on a consigned
basis shall promptly make and keep a correct record showing in detail
the following with reference to the processing, hamdling, storage, and

sale of saild farm products:



(1) The name and address of the consignor,

{(2) The date received,

(3) The quantity received,

(L) The size or sizes of the containers into which the finished
product is packed,

(5) The grade or grades and quality of the finished product.

(6) The price or prices obtained from the sale of the finished
product.,

{7) An itemized statement of costs and charges paid in connection
with the processing, handling, storage, and sale of the farm product.

(c) Where the processor has entered into a written contract with
two or more owners or consignors, which contract provides that the
returns for the farm products handlied and sold for the account of such
owners or consignors shall be pooled on a definite basiz as to grade
or quality, or both, during a specific period of time, then the processor
shall render an account of sale showing the net average pool return on
each grade and quality from sales made, showing in detail all charges
in connection with the handling, processing and selling of such farm
products, and the processor shall keep a correct record of such sales
and charges,

(d) Every processor shall keep accurate bocks and records showing
the names and addresses of all producers selling and making delivery
of farm products to him, including the dates of deliveries, the quantities
thereof, and the agreed price to be paid therefor, and if no egreed
price has been arrived at, or a method for determining the seme agreed
upon, then such agreed price shall be considered the value of such
products as of date of delivery. For the purpose of ascertaining such

-51-



value and in addition to other evidence, reference may be had to
price quotations from the federal-state market news service.
Accurate grading and weight receipts bearing the date thereof shall
be given by all processors to each producer, or his agent, upon each
and every delivery, such receipt to bear the name and address

of the producer and the name of the processor, Not later than five
days after demand the processor shall give to every such producer

50 requesting a full and complete statement of such producer's
account, showing the entire quantities of products delivered by him,
the grades thereof, and the amount owing for every lot and for the

whole thereof,

COMMENT

Th= second paragraph of Section 1300.5 has been revised to make it
clear that this paragraph states an exception to the hearsay rule. It is not
clear whether this paragraph was intended to provide not only a hearsay
exception but also a presumption., See 12 OPS, CAL. ATTY, GEN., 102 (1948).
Under the revised section, ho presumption exists, but the certificate is
evidence upon which the trier of fact may base its findings. But see the
Comment to Section 751 which discusses the effect of Commercial Code Section

1202.

-52-




aBC. . Section 4135 of the Agricultural Code is amended
to read:

4135, The sale by any retail store,. or manufacturer or
distributor, including any producer-distributor or nomprofit co-
operative assocation acting as a distributor, of milk, cream, or
dairy products at less than cost is an unfair practice. Cost as
applied to manufacturers and distributors, as used herein, shall
mean the cost of raw product, plus all costs of manufacturing,
processing, handling, sale and delivery, including overhead costs;
and cost as applied to retail stores, as used herein, shell mean invoice
or replacement cost, whichever is lower, plus the cost of doing business
of such retail store. "Cost of raw product,” in the case of market
milk and market cream, whether or not such market milk or market cream
is used in the processing or manufacture of dairy products, shall be
the applicable minimum price therefore, if any, payable by distributors
to producers pursuant to stabilization or marketing plans in effect under
the provisions of Chapter 17 (commencing with Section 4200) of Division
6; provided, however, that the foregoing definition of "cost of raw
product," as applied to sales on & bid basis to public agencies or
institutions, shall be appliceble only to market milk or market cream
utilized for Class 1 purposes, as such purposes are defimed in Chapter 17,
Division 6 of this code. Evidenee Proof of cost, based on audits or
surveys, made in accordance with generally accepted cost accounting
procedures, shall constitute prima facie evidence of such cost at the

time of the commission of such viclation, This presumption is a

presunption affecting the burden of proof. The director shall establish

=53~



By rule and regulations pursuant to Section 4143 the proceduves whieh -
shall be considered as "generally accepted cost accounting procedures.” . ..
Such preeed.ures are those found by the director to accurately :
det_erniine actual costs, . |

- COMENT

The presmptlon created by Section l3,11‘35 is classified as a presmptien

'effecting the burden of proof because the mfoxma,tion as to cost is partieula.rly-.':
) w:.thin the knowledge of the person making the sele. Thus, the perscn mnking
_' the sale’ ha,s the burden oi" proef to prove that the cost is lower thau the
, cost besed on audits or surveys, made in a.ccords.nce with generally acceprteﬂ.
cost acceunting procedures. See E\ridence Code Section 606 |

| then Section 1&35 is applica‘ble in & criminsl case, the presumption
arises only if the facts that give rise to the presmp‘bion ha.‘\re ‘been : -' _, . : ‘
found. or otherwise established beyond a reasena‘ble &oubt and in such ea.se, ‘»
the defer_ldant need 'only reise a reasoeable doubt a8 to the existence of
the preSumed f‘act. See Evidence Code Sect:.on 607, Ina civil cs.se, the |
- defendant would haire to prove that the presumed fact does nbt exist by the
'prependserance ef the evldence unless an epplica‘ble statute requires a

4 different 'burden. ‘See Ev:.dence Code Section 115.

e




SEC, . Section 4148 of the Agricultural Code is amended
to read: | |
H148, Prices flled,pursuant to Section hlh? shall be made - in _%
-such offlce of the director as he shall designate. Such-priceg
shall not becqme effectlve until the seVenth daay #ftér :ilinga
Evidenee Proof of any sale‘éf; or qffef‘o;,ag?eemenf tdfééil sunh‘-li
market milk, market oream or dairy products by a di:étriioutor a,i;?le-ss
‘than the prlces theretofore filed with the director by su&h ﬂistr1butor
‘pursuant,to the pr0V1810nS of this artlcle shall constitute prlma

facie prsef evidence of a V1olat19n of thls.artlele. This

_'is a presqggtion affectlng the burden of prcof. foerS"and,agiéémsntS{if'  ;
(:' ;:7‘ : :rrto sell, as ised herein, shall 1nc1ude offers anﬁfagreepén£§'uhich,a}¢;'hﬁ':
| | conditionai or which.shall becameleffEctive, upon fﬁé filiﬁg théref3-f ‘
‘after of amenaed prices by the istributor making such offer, Upm |
: receipt of such fillngs or amendments, the dlrector shall forthwith
' _date, file and index the same in such msnney that the infermatlon
| therein contalned shall at all tlmes be kept ¢urrent and be -readily
a.va:.lable to a.ny 1nterested person d.esiring.- to inspect =-the same--. Any .
other distributor in the marketlng area may meet any sunh prices so
| filed; provided, that such dlstnhutor ghall fi].e with the director a

schedule of prices not exceedlng the prices so met by him within Eh houra -

after meeting the same.‘

COMMENT

(j‘ o The presumptidn created by Section hlhB'is classified as afpresﬁﬁptian

affécting the. burden of procf in.order that the person who makes a sale or

£&r or sgrgemeqz to sell aﬁ 1ess than the prices theretn




the director will have the burden of proof to shew that he came nithin.a
provision of law authorizing such se_.ie or agr_eement or offer to sell. eee
E!fidence Code Section 606. Since the circu:’astences just-ifying the‘.sale,
agreement or offer to sell are known to the dlstrlbutor and . might not be _
knovn to the director, it is apprepr:.ate that the burden of stiowing that the -
- sale, agreement, or offer vas authorized 'by law be placed on the. dietr:i.bntor. 3
‘ " Yhen Section 48 is appl:.ce‘nle in & criminal case, the preemption
arises only if the facts- that g:.ve rise t5 the presmption heve been fuund
or othemiee established beyond a reesonable dou‘bt and, in such. caee, the .'
S . defendant need only raise ES reesona‘ale doubt. as to the ex:tstence of the
| preeumed fact., See Evidence Code Section 607. In a civil ce.se, the 7
7 ( | , | defendant would have to prove that the presumed fect dces not exist by ‘the
| preponderanee -of the ev:.dence unless an epplicable statute requires a. differeﬁb

burden._ See E\ridence Code Section 1_1.5. Vk |




'§ 4355, Consideratlon of soonomle Factors

In detormining minimeum whaelesale ang mininum retai] pricas for fluig milk or
Tuld eremm, op toth, for any markeling hrea, the direcetor shabl take into considera-
Hon the following eeonaale factors aperative jir suel marketing avea in addition LG
otlor mattors required Dy thiy chapter 0 be taken into consideration by kln:

{a} The quantitios of Quld milk or fekg £rein, or both, distribogeq fy sMcl: market-
Ing areq, ‘ S 7
{9 The quantitios of Taid milk or flutg Creat, or both, morually required by coge

SUIEEs in such marketing ares, o

(¢} The estimated purchnsing_powcr of consumers jn sueh marketing area,

() The cost of fuig milk or finig erean, or ivvh, in such marketing area o dis~
- Eributors ang retail stores, which in all ensps shitll bao, respaekively, the pirtces peid
© by distributors to producers and the mintmum wholesate privgs, as established pur-
( LEURZL to this chapter, L ' : E
| . te} The reasonably necessary cost of handiing flutg milk or fiold eream, or both, .
! Ineurrog by distributors; Ineluding all costs of hanling, Processing, selling ang do-
Hvoring ang reaeonnble return on necessary ennleal investruent, for ency, of the gev.
eral ethods of distellmtioy used In wuch murketing aren In accomplishing such
haufing, brocesslog, selllpy angd delivery, exchding eosts whicl nre not reasonably
Recessary to eflloient operetion, as sueh costs are determined by impartial coat sup.

~.veys, oF examination of the books ang records, or both, of ail, or stielt portiow of the

Jdtstriutors In gueh marketlng area ay Lré ressonubly determined by e u:rectﬁrt
£ be suiliclontly representative to mdiegte the rensonably Necessary costy of syfl.
-etont eilictent distetimtion for sueh maurketing area, o .
i) The estimateq amount of the svallable capacity for«protessing apd distrfbuting
Buold milk or fuig <reatn, or hath, of distributors iy such merketing arey and the es-
timated axtent to whicli such avatiable capacity 1s being used by sueh dstributory,
{#) The reasounbly necossary cost of handtng fuid mibk or Hluld erenm, or botl,
Aneurred by retall stores, ay snel CURES are determibed by Lirpartia? post BUTVAYS, or
examination of the books nng records, or both, of sueht portlon of the retall stores
In suel markethiz aren aa nre reasonnbly determined by the director b be suM. -
‘elently representatdve to indleato such costs of nll rotug] stores in such marketing
aren.  In determining suel: costs tuchrred by reral) storeg handling commeditios tn
additlon to fluld wmilk or Hakd crom, op both, the director siall deterining the cost
of doing business for ench such represetitntive potal) Stofe and for speh purpose

Cshall conglder all 00sty and exponses of dolng busl:mss including deprecintion ag -
U ventory nng qipment, It ahsence of slg‘tisfnctorg evidence to rhn gontrary, the
cost of handling snelt Ayl Jalk or #Hufd ercam, or both, shall be presumed ta Dp TR

Blne percentage as the cost Of dobny- buslness of gie retall 2676 Tn eonductiug fin
- 2ntivy busliose,  TAm nmesded Stags 1955, e, 1310, p. 29778 —

P}

HO REVISICN NEEDED
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SEC. . Section 5551 of the Agricultural Code is amended
to fead: _ _
5551. The Celifornia Table Grape Commission shall‘berand is
hereby declgred and created a corporate body. It shall have the
pover tﬁ sue and:be sued, to contract and be contracﬁed‘with, and _ iii i;gw

~to have and possess all of the powers of a corporation, It 5hqll |

adcpf a cozporéte segl, Copies of its proéeedings,‘QEcorda and X
acts, when certifled by‘the secretary and. authenticated by the
corporate seal, shall be admissible in evldence 1n all courts of

the State jy-ard-skail- bevpfiﬁa faeie as evidence of the truth of all

statements therein.

.The last sentence of Sectlon 5551 is apparently 1ntended to prnv1de
an exception to the hearsay rule and the ‘best evidence rule. The sentence

has been revised to make this elear.
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EXHIBIT 1X

Bxtract from 12 California Attorney General's Opinions 102-106 (1948)
: Opinion No. 48-184—August 23, 1948

SUBIBCT: TOMATO INSPECTION CERTIFICATES: Certificate Issued by State

IupmeponDdhmomewuforCmnhghPﬁmmm

_ in Later Controversy Beeween Producer and Processor, of Facts Required by
. Stature 1o Be Shown in the Certificate. s '

Requested by: DIRECTOR OF AGRICULTURE

OphﬁnprlEDN.HO‘WSBR.AmGeMDL

' * Paul M. Joseph, Deputy. :

The Directoe Of Agriculture has submited the following question:

-'haamiﬁanimedpumwmpmh.mvhioniddgm-
Code indicsting that = Jot of canning tomatocs ‘olies with th¢ standards sec
upinthnzchapmpﬁmfacieevidmohh: jon of such somesoes in &
ounmmrheween:luprodmmdpmm?

The conclusions resched are summerized as follows: ‘
,'UMNU&MWM»MM&(N&&I”&WI”&
%d&ﬂM)MMhMﬂM‘MM'
idm:iﬁed.uprimfadeﬂidmohhefamnquindbrmmhmm
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ANALYSIS
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a hearing is a matree of right. : ) iy

nxequcs:iunisvhe:hctﬁucmﬁmeniwedhpﬁmafadeuidmuin
such court actions or administeative hearings involving the grower and canoer,
o&dwfmrequiredbymhn?mwhm&uhinhmwi&m
10 the condition of the romames, :

Mkmmﬁminmmwwiunwwm
mningmmspmﬁmmﬂimmnhdmbﬂe,huﬂmmhm
awgmdpmkimhﬁumdemkiqhqmﬂmmﬁﬁmdmmu
cvidence of the faccs required to be ser forth in such cestificases. ‘The peovisions in
ﬂn:cadewi:hrefemmminduigundqpuofwwm
dxeceniﬁmxgimwdu-meremkofmchimpwﬁémdunbedmhﬁﬂeinaip
dence, &g, shipping point inspection certificares (sec. 751) and rejection certi-
ficates under the Fruig, Nut and Vegemble Smndardization Ace (sec. 782). Sim-
ihﬂy.nsidcfrommehgricuhuml&de,thminmmmwiﬁonw
making inspection certificares in general admissible in evidence.

Basicaily, such cerrificates are hearsay evidence. Hearsay evidence a8 & gen-
erdpmpositionmnynotbeundinnmn:opmvea'minm In admin-
kuaﬁvehmﬁngsinwhichwhminginmumof:igb&hamyevﬁmmyhe




seceived by the board, commission or officer conducting the hearing in explans.
tion of other evidence bue, unless an applicable statute provides to the coacrary,
hearsay evidence alone will not sustain o finding or an order on an issue rised
in such administracive proceeding { Walker, v. City of San Gabriel, 20 Cal, 2d 879).

The rule of evidence precluding the use of hearsay is subject co many ex-
ceptions, some of which are vague in pracrical application. The issues inwolved,
the availability of ocher evidence and a multitude of other considerations come
inco play when considering these exceptions, One exception o the “hearsay rule”

is ser forth in secrion 1920 of the Code of Civil Procedure in the following lan-

guage; -

“Entries in public or other official books or records, made in the
performance of his duty by a public officer of this State, or by another
pm:ndwpcrfommnceofadutyspccmllyenymmdbthmprm
- facie evidence of the faces swted therein.”

In5WmcmEvidcme?M,rhcdimmdmismndebcmmdone
byoﬁmumdmdepuuamulnngmnmdbemgkeprbythedﬁmofﬂn
faces connected with such ace and the sitvation where an official certificate is given
hythenﬁ:umhudepuqmmmmesmdpmywhuctﬂqxwluddnwm
not made a marter of departmental record. The relucrance of courss 20 admit such
certificates is commented upon in that work snd explained on the basis that the
courts believe that where an official record is maintined of the act done there are
mnfegwdsmﬂwmncyofthempmthnnlfawﬂﬁ@mfs furaished
0 & private person without mcorpomtmg the results in a register, cpmpil:mn,
docket or the like. Pethaps o liberal mtcrprctamn of section 1920 of the Code
of Civil Procedure would make the canning tomato inspection cortificarcs issued
under soction 762.5 of the Agricultural Code admissible ns prima-facie evidence
of the facts required 10 be set forth in such cercificazes. (See Amras v. Empire Star
Mines Co., Lid., 17 Cal. 2d 213; Davis v. Standard Rice Co. {Tex. €iv. App.) 293
5. W. 393; Grant v, Fisher Flowring Mills Co., 190 Wash,, 356, 68 Pac. 2d 210; 32
Corp. Jur. Sec. 502}, However, as a practical marter, it would be unsafe to rely upon
section 1920, Code of Civil Procedure, alone in presenting an issue as to the con-
dition of the comatoes at che time of inspection.

Another exception to the bearsay rule makes entries in books of account ad-
missible in evidence under a variery of circumstances and subject to many qualifi.
catiens, To get away from the restrictions, (Loper v. Morrison, 23 Cal. 2d 600, at
608) sections 1953c o 1953h of the Code of.Civil Procedure, known as the “Uni-
form Business Becords as Bvidence Act™ was adopted in 1941. By this statute, the
.scope of the actount book exception to the hearsay rule was considersbly widened,
. noc only with respect to the manoer of introducing the records but with respect
to the ypes of documents chat may be intoduced. .

Section 1953f of the Code of Civil Procedure provides:
"A fecord of an acx, condition or event shall, in so fac as relevant,
be competent evidence if the custodian or other qualified witness tescifies
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0 its identicy and the mode of its preparacion, and if it was made in the
regular course of business, ar or near the time of the ace, condicion or
event, and if, ia the opinion of the courr, the sources of information,
method and cime of preparation were such as wo justify its admission.”

Scction 1953e provides: ,

“The term ‘business’ os used in this arricle shall include every kind
of business, profession, occupacion, calling oc operation of institucions,
whether carried on for profir or not.” .

We belicve thar a cerrificace disclosing the results of an inspection of somaroes
catering a cannery is a document made out in she coursc of business operations 2
the rerm “business” is defined in section 1953¢ of the Code of Civil Procedure,
despite the fact chat a repeesentative of the Direcror of Agricultuze execures the
certificace and not a represencative of either the producer or canner. (Gumzer »,
Claggess, 65 Cal. App. 2d 636). The Uniform Business Reconds as Evidence Acr,
sacr.im1955:-1953!).00dcofCivithdure.wmldappwwhnndndmoi
apm\ding&momdﬂmrdsmpthnmthehwmyruk,umdiﬁdhmﬁm
lﬂaadeddﬂ?mdm,uwdlmwidening:hesmpcdadmisibﬂhyqf
accounting records. ’

Under dhis act the following are examples of documents_ that have becn’ held

t0 be admissible as cvidence: hospital recoeds showing ‘the' iréutment given to a

pasiens (Loper v. Morvisos, 23 Cak 2d 600; Caruey v. RK.O. Ridio Plcswrss, Ins.,
?SCal..App.2&659);maﬁd:ﬁ:ofmkedamﬁuﬁgndbyamm
indxwofmnmqmdphcedinhhﬁlsbmmmﬂud.:hepm
server having died before the trial, (DeHars v. Allen, 26 Cal. 2d 829); a superin-
tendenr’s book showing hours worked, macerials used and their cose {Argwar V.
Natiowad Suporior Co,, 67 Cal. App. 2d 763); a disability dischasge fromr the Naval
Reserve (Guator V. Claggens, 65 Cal. App. 2d 636); ‘1o prove the amount of off -
produced on leascd premises: a pumper’s daily gauge repocts, his record book of
oilsﬂd,andcrudeoﬂinvoiouofpurchasmmingthemmoioﬂm
(Doyle v. Chicf 0il Co., 64 Cal. App. 2 284); leundry delivery tickets (Owblond
Culifornia Towel Co. V. Zancs, 81 ACA. 399); business machine billing sheets
Tbomp:wv.Mabda,?SCnLApp.stm};arimemndwshdwﬂmawimn
was at work and not at a dinnes party at the dme in question (Peoplo V. Richerd-
:on,MCaLApp.zdszs)andnsmmn:dmwingmimmiudmnmiddﬁm
ished indigents by a councy (Brown v. Los Angeles County, 77 Cal. App. 2d 814.)
It appears chat the canning tomato inspection cortificaces would be admissible
in evidence under this recent legislation. However, the matwer of their admissi-
biii:yismagxca:exten:wiﬂﬁn:hedismﬁonofthe:rialmmdaﬂmra
discretion will not be disturbed on appeal in the ahsence of an sbuse of such dis-

* cretion, {Sce: Dacas V. Goldner, 71 Cal. App. 2d 332).

Even under chis staruce 3 foandation must be laid for dhe introduction of
the cerficate. “The custodian or other qualified witness” must tescify “co its iden-
tity and the mode of its prepaaction.” {Lasbrimger V. Moors, 31 AL 501, 313).

-y




.Appuénﬂy'&wmddmtbenemmymmﬂtbehupecmugwim Someone

gise from the State buresu administering the law pursvant to which the inapec-
tion was made who had knowledge of the geneml procedure foliowed in making
the inspections and who was familiar with the certificate forms used by the inspec.
tors and the manner che same were usuaily flled out wounld be qualified ro testify

" 'to these faces sod chen identify the particular inspection certificate a3 one of the

forms so used and further identify the handwriting and any signature, initials oc
ocher identifying mark of the inspector who flled out the certificate. (Loper V.
Mormisom, 23 Cal. 2 600; Doyle V. Ghief Oil Co., 64 Cal. App. 2 284).

Whether o not any particular wial cours would admit the certificate in ovi-.
dence we cannot predict, The macrers in controversy, the availability of the ingpec:
to¢ to restify in person, and many other factors mighe influence the judge’s decisin.

,Mwmvenid.ﬁwuhlomnhungm:_dcpoeoihﬁmdein;!ecidingupon:he

sdmidsibility of such evidence. wy ¥
“The matter could be made more certain by the adopdin BF appeopriate Jegis-

- Iation expresly peoviding for the admission of the cerrificates s prima facie evi-

dence of the information required to be placed thereon. _

. In sy evens, the certificates after their admission In evidence would be sub-

jJect to rebuttal by other evidence of s contrary naure and it is impossibl vo fore-

cast whas weight would be given to n certificare in any particular case byidny par-

ticulas eelal coure. - - . ) .
So, we conclude sthae the certificates in'question are admissible in evidencein

"« urial coust o sdministeasive hearing s pric facie evidence of the facts required

by section 762, of che Agricultural Code oo be included in such certificate “if in
the opinion of the conrs, the sources of informacion, method and time of prepess-
vion were such as to juwify its admision” (CCP. 1953¢) However, if legisla-

. tion weee adopeed to sccomplish shis result wich respect to.this parieular type

of cerdificate, certaln doubrs thar will be present esch cime the cersificate s offered

to & tris] court as evidence will be eliminated. :
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EXHIBIT IIX

Extract from 21 California Attormey Gencralls Opinions 172=172 {1953)
Qpinion No. S2-84—April 24, 1953

SUBJECT: EGGS in possession of a dealer who sells eggs in the shell, and who
also has # breaking plass, are not subject to rejection where they contzin
any inedible eggs (less than five per cent) where such eggs are o be used
for “breaking out™ pusposes, - '

Requesied by: DIRECTOR OF AGRICULTURE.

Opinlon by: EDMUND G. BROWN, Atrocney General.
W. R. Augustine, Deputy.

The Director of Agriculture has asked to be advised whether eggs in posses- -
sion of a dealer who sells eggs in the shell, and who also has & bresking plane,
are subject to rejection if they contain any inedible eggs (less than five per ceat)
and are to be used for breaking out purposes.

Our conclusion is that such eggs are not subject to sejection.

_ ANALYSIS
The principal provisions of the Agricultural Code which. are appli 0
this sitaation are the following: I C

_ 1101, {g) 'Eggs mean eggs in the shell from chickens, tuckeys,

ducks, geese, ot any other species of fowl”

“1101.1 (g) 'Dealsr’ means any person who contracts for or obtains
from the producer thereof or any other dealer, possession or conteol of

* any eggs, for the purpose of sale to ancther dealer or remiler.”

“1103. It is unlswiul two prepare, pack, place; deliver for shipment,
deliver for sale, load, ship, transpore, or sell in bulk or in containers or
subconuiners eggs:

“¢d) That ate or conmin inedibles and which are not denatured,
provided that not to exceed 5 per cent by count of inedibles shall be
permitted when eggs are going o a dealer for candling and grading”

*1105. It shall be presumed from the fact of possession- by aoy
person, firm or corporation engaged in the sale of cggs that such eggs
are for sale” ' .
In addition to the foregoing provisions, Secrions 1142, 1142.1 and 1142.2,

among othees, were added to the Code in 1951 (Stats. 1931, Chap. 1532, Sec. 4).
Section 11422 provides for cgg breaking establishments and sets forth cermin
standards and regulitory provisioas relating to such establishments. Sections 1142
and 11421 require persons engaged in egg breaking ro be licensed by the Stace
Department of Public Health,

" There is nothing in the Code which would prohibit  dealer as defined in
Secrion 1101.1 from also opetating an egg breaking establishment. It is crue thae
Scction 1103 provides that “Je shall be presumed from the fact of possession by
any person, fism or corporation engaged in the sale of eggs that such eggs are
for sale” However, that section must be zead in connection with Sections 1142,
1142.1 and 11422 above mentioned which cleasly contemplate that a person, firm
or corporation would have in jts possession eggs for breaking cut purposes and
which therefor obvicusly would not be for sale as eggs. The presumption con-
wined in Section 1105 must be held o be & rebutmble one. In our opinion, that
presumption would be rebutted by a showing tha the dealer was licensed to
operate an egg breaking establishment and dhat the eggs, or 2 certain loc of cgps
in his possession were, in fact, not for sale as eggs but wete intended for breaking -
our purposes in the egg breaking establishroent,

Answesing your specific question, it is our view thae eggs in possession of
& dealer who sells eggs in the shell, and who also has a breaking plant, are not
subject w0 rejection whese they contain any inedible eggs (less chan five per centy .
where such eggs are 1o be used for “breking out” purposcs. :



EXHEEIT IV

Extract from 17 California Attorney Generalls Opinions 154=156 (195)
Opinion No. 51-73—April 20, 1951 '

SUBJECT: FRUTTS, NUTS, VEGETABLES: Mere possession of, in bulk or in
containers pot co:” eming to requirements of Agriculeural Code s not viola-
tion of sections 784 or 785 of said code, but such possession may shift burden
of proof to possessor to establish that possession is not for purposes forbidden

. by those sections.

Requested by: ASSEMBLYMAN, 73td DISTRICT.

Opinion byt EDMUND G, BROWN, Arworney General,
W. R. Augustine, Depury,

Hon. L. Stewast Hinckley, Member of the Assembly from the Seventy-third
District, has asked us to review sections 784 and 785 of the Agricultural Code, In
this connection he has asked whether the mere possession of Fruits, puts or vege-
tables packed in violation of the code constitutes a violation of said sections, or
either of them.

Our conclusion is that mere possession standing alone does not constiture 2
violation of either section 784 or section 785 of the Agricultural Code, However,
those sections must be read in connection with other sections of the code and par-
ticulzcly section 830 in order 1o determine whecher and under, what circumstances
e violation of secrion 784 or 785 occurs. ‘ :

ANALYSIS _

Section 784 of the Agricujtural Code reads as follows: -

“It is unlawful 1o prepare, pack, place, deliver for shipment, dtliver

for sale, load, ship, transport, cause to be transported or sell any fedits,

nues or vegetables in bulk or in any container or subcontainer unless such

froits, nuts and vegerables, and their conaainers, conform 1o the pro-

visions of this chapter.” .

Section 784.1 makes it unlawful to prepare, pack, deliver for shipment, etc.
"8 deceptive pack . . . of fresh or dried fruirs, nuts, or vegetables”

The sections immediately following prohibit mislabeling, the making of false,
deceptive or misleading statcments or representations, moving fruits, etc. with a
warning tag or nctice affixed <xcept under written permis, etc.

Section 78% provides in subdivizsion {a) thereof thart:

_ “Any fruits, nuts o: vegeables, packed, stored, delivered for ship-
ment, joaded, shipped, or being transported or sold in violation of this
chapter, together with their containers, are a public nuisance and shall
be held by the person in whose possession they may be and shall not be
moved from the place where they may be, except upon the writien per-
mission or upon the specific direction of an enforcing officer.”

Subdivision (b) provides for a warning 1ag to be affixed to such nuisance;
notice to the packer, owner, or any person in possession of such fruits, auts or
vegetables 1o recondition or remark the same. Upon failure 1o do 5o within twenty-
four hours, the enforcing officer may seize and dispose of all such non-complying
fruits, nuts or vegetables,

Subdivision (¢} provides for condemnation and destruction or conditional .
release of such non-complying fruits, outs or vegetables.

Subdivision (d) relates to the jurisdiction of various courts in actions arising
under said section 785 and subdivision (e) provides that it is unlawful o fail
comply with the directions of any officer relating 1o the disposition of such fruits,
puzs or vegetables or with any order of court respeciing the same.



Nothing in either section 784 or 785 mzkes mere possession, as such, a vio-
faion of the code. The latcer section merely sets forth the condition under which
non-complying fruits, nuts or vegeebles with their containers shall constitute a
public nuisance and the procedure for abating the same.

Under sections 784 1o 784.G possession 2s such is not made ualawful, How-
. ever, if the person in possession of fruits, auts or vegetables and their containers
which do not conform to the provisions of the Chapter {Chap. 2, Div. 3}, pre-
pared, packed, placed, delivered for shipment ot did any of the other thines’ set

forth in those sections, such action would be urlawful. In other words, it would
be the doing of the things forbidden by those sections and nor the meze possession
which would be unlawful.

That mere possession as such was not intended ro be malawful would appear
to be evidene from the provisions of section 830 of the Code. That section pro-
vides as follows:

“Fruirs, nucs, and vegerables, of the kinds specified in this chapter,
if not wrapped or packed, are exempt from the standards established in
this chapter when being transpocted or delivered to the destinntions and
for the purposes herein set forth, or when prepared, londed, shipped, or

" s0ld under the following conditions: e

{2} From a packing plant which has not proper or adequate facili-
ties for processing, grading, packing, or reconditioning, to another pack-
ing plant within the State which has sach faciliries: )

{b) To a by-produce plane within the State for commercial pro-

_ cessing, preserving, of manufacture of by-produces for resale; provided,
* thar dates 2re not exempt from the standards established by Section 798

of this code, except when being transporred of delivered {a} 10 2 dis-

cillery for the manufacture of brandy or alcohol; or (b to any person for

the production of any product which is not for human consumption;

{¢) To a feed yard within the Stace for livestock feeding purposcs,

td)} To a dumping ground or waste disposal plant within the State
for disposal;

(e} From the orchard or field where they were produced t© a pack-
ing plane within the State for first processing, prading, or packing.”

The seccions immediately following section 830 provide for 2 warning notice,

disposal order, transportation permits, etc. le is self-evident that possession of
non-complying fruiss, nuts and vegetables for the purposes of section 830 and in
accordance with thae section and the sections immediately following would not be
unlawful. ’ '
' However, as already indicated, while the mere possession of non-conforming
fruits, nuts and vegetables would not constitate 2 violation of section 784, the
doing of any of the things forbidden by thar section would be unlawful nnless
they fall within the exemption set forth in secton B30,

In this connection we should perhaps also call auention to scction 18 of the
Agticelrural Code which provides chat:

“In all matters atising under this ceds, the face of possession by the
person engaged in che sale of a commedity is prima facie evidence that
such commedicy is for sale.”

The effect of this section would be to shift to the person in possession the
burden of proving that the possession was for a lawful purpose and that the pos-
session of non-complying fruits, puts or vegetables was not for putposes of sale.
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