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First Supplement to Memorandum 66-34

Subject: Study 26 - Escheat

Memorandum 66«34 relating to this topic was distributed for the
last meeting, It, tomgether with the tentative recormendation that was
distributed with it, will be considered again at the August meeting.

Attached to this memorandum (on buff paper) is a proposed revision of
the portion of the preliminary discussion in the recommendation relating
4o escheat of decedenta' estates together with a revision of Probate Code

Section 231 designed to effectuate the decisions made by the Commission

at the last meeting.

¥You will note that in the revised statute Probate Coade Section 231
has hecome & series of sections running from 231 through 236. These are
proposed to be a new article in the Probate Code relating to escheat of
decedents' estates. The comments to the sections explain their purpose,

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary




Bscheat of Property Upon Quper's Zaath Yithews: Helrs

Probate Code Section 231 provides that 1f & dscedent Jsaves no one to
take his estate or mny porticos theveof under the lavs of this gtate, the sane

escheats to this state at the deaih of the decedent. In Estate of Edlan, 135

Cal. App.2d 16, 286 P.2a 839 (1955), the court held that tbe rule stated 1n



Seotion 23y 34 supjoot Lo lhe ouls eabel ao S0onion 286 of the Jivii Jede,
o wit:

If there is ne Lav to Lne eordurury, Tn S ploes shers sersensl
property 18 situsted, i1 wereEsh of 1ts
owner, and is governsd by

Applying Seetion %46, aodrt held tha® & Salilvrnis Barl acesunt swned by
a Montana dawiciliazry whe disd vithewt heirs sschenied Te the ststz f Montans
and not Yo the sltate of Talifornia, Tue e steied by the zaurt i8 bread
enough to apply %e all personal oroperby, iasinding tongibls persensl pressrty
Jocated in California.

Other states bhave nod beern as solleitous of elifornis's sachest claims
as the Celifarnis court wes of Honbena®s escheat 2ladm in the Folen case. In

In re Rapoport's Estate, 317 Mich, 291, 26 #.17.2a 777 {1587}, and in In re

Menshefrend's Bstate, 283 App. Div, 463, 128 1,%,5.28 7238 {1954}, 4t waz held

that bank accounts locabted in Hishigan and Hew ‘*”ﬁzx that belonged 3 Jalifernis
domiciliaries who died without heirs sscheated vo Michigzen and Hew York
respectively, and not to Californis. Thus, under these desisions, Sslifornia
surrenders whatavar_right it hes to sschand perdonal mroperty lecszied within
Californin or in the nands of o hodder Jousted in Sslifornls when the swnep dies
domiciled elsewhere, and Oalilorple i powericss Lo olainm the ezchest of property
located slsevhere that balonmge oo (aiifornis dowmisiliariss whe die without tzeira.r

It iz Impeossible %o delepeing whot ¥, Hew Jersey, 379 U.B.

& 1965 have on the mesulis resened by “he Talivornis, Miehigan, and
L3 ¥ 2
Baw York couwrbs. The gitustion procented 4o the Jupnesme Court in Texas v,

edimed., Mo ane Knew what had

T
&
L)

Raw Jersey involved property wihich was mapsl
happened to the owmer. He bad merely disspresrad er hnd failed to olaim what
wag his, The Californie, Miehizen, aud HNew York courde were concerned with
proparty belonging o s lnown deeedant, In oech csse, the administrater of

that decedent wag aszerting & cimimm o the properiy, There was no digpute



in each case as t2 the domicile of the decedent, although the last known
address of the decedent frem the bocks and records of the holder may well
have differed from his last actual address., I: is possible that when =
decedent's estate i1s involved the Supreme Court may not raquire distribution
of the property to the state of the last known address according to the books
and records of the holder where that last known address is clearly neither
the domicile ncr the .last address of the owner. It is possible, too, that

there may be other departures from the Texas v. New Jersey rules occasioned

by the fact that facts concerning the last owner zre reasonably ascertainable,

Because the United States Supreme Court has not developed rules to
deal with property of persons dying without heirs that are binding on all
of the states, S=ction 231 of the Probate Code should be revised so that
this state no longer loses the property of both domiciliaries and non-
doriciliaries in every cas2 where there is nore than one state interested
in the situation. The sectiosn should be revised to express the following
principles:

1. BEReal proverty located in this state should escheat to this state,
This is the existing law in California and in nost other jurisdictions.

2. Tznzible personal property that the decedent customarily kept
ir this state at the time 2f his death should escheat to this state whether

ar not the decedent was a domiciliary of California,. Although Estate of



Holar, 135 Cal, App.ed 16, 285 ».2d 839 (1955;, actually involved intangible
property--a bank account--the basis of the decisisn was that all personal
property escheated to the jurisdiction where the decedert weas domiciled

at his death. However, if & nonresident custonarily keeps propsriy in

tnis state--as for example personal property kept at a vacabtion cabin--

this state should have the right to eschest the property, not the state

of domicile, because this state provided the protection for the decedent's
intereat in the properiy during his lifetime.

3. Tangible personal property found within the state after the death
of the owner should also escheat ta this state unless the jurisdiction
where the decedent custonarily kept the property during his lifetime can
estoblish $hat it would recognize the escheat clainm of Califarnia to property
founid in that jurisdiction which the decedent had customarily kept in
California, This type »f raciprocal provision will prevent the courts
of this state from surrendering any tangible personal property to the
gschest claim of another state if the courts of that state will not recognize
California’s claims urder similar circumstances.

L, TIrtangitle property--obligations owed o a decedent--should escheat
to this state if the decedent was doniciled in this state 2% the time 2f
his death. Intengitble property has no locatiorn, ard both the ohligor and
atligee may be subject to the Jurisdiction of several states. As indicated

in Texas v. Hew Jersey, 379 U,S, 674 {1945), several states may have a

legitincte basis for claiming intangible property. Under sxisting
California law, the state of the decedent's domicile has the right to

ascheat the dscedent's property. The rule is stund and shouwld be czntinued.
That stete has usually provided thz dscedent with protectiozrn for his pers2nal
and intangible intersgts and, therefore, should have the primery claim 2n

his intangivle assets.

L



5. If the decedent was not domiciled in Celifornia at his death,
but left intangible property consisting of obligations owing to him by
obligers under the Jurigdictior of this state, such property should escheat
to this state unless another state claims the property and establishas that
it would recognize the escheat claim of California to obligations owed
to a California domiciliary., Under this type of reciprocal provision,
California may still recosgrnize escheat claims--such as that made by Montana

in Estate of Nolan, 135 Cal. App.2d 16, 286 P.2d 899 (1955)--made by the

state of a decedert’s domicile, but California will no longer recognize any
suach c¢laim if the state of domicile would not recagnize a California claim

in 2 similar situatiom.



II%

Ar act to amend Section 231 of, to add Sections 232, 233, 23k,

235, and 236 to, to amend and renumber the heading of Article

2 {commencing with Section 250) of Chepter £ of Division 2 of,

and to add a new ariticle heading irmediately preceding Section

231 of, the Probate (Code, relating 4o escheat.

The people of the State of California do enact as follows:

SECTION 1. The hezading »f Article 2 (commencing with Section
250) of Chapter 2 of Division 2 of the Probate Code is renumbered
and amended to read:
ARTICLE #X 3,  GENERAL PROVISIONS
SEC, 2. A new article heading is added immediately preceding
Section 231 of the Probate Code, to read:

ARTICLE 2. ESCHEAT OF DECEDENTS' PROPERLY



BEC. 3. Section 231 of the Probate Code is amended to read:

231, {a) If %hke a decedent , whether or not he was domiciled

in thig state, leaves no one other than = state or govermmental entity

to take his estzte or any portion thereof by intestate successian

under the laws of this state or of any other jurisdiction , the

seme escheats to she this state es-of 3t the daste time of the death

of the decedent in accordance with this ariicle |

LEl Property passing to the state under this seetisr article
whether held by the state or its officers, is subject to the same
charges and trusts to which it would have been subject if it had
passed by succession, and is also subjeci Lo the provisions of Title
10 of Part 3 of the Code of Clivil Procedure relating to escheated
estates.

Lgl Hotwithstanding any other section or provisisn of this code
or any other statute, rule, regulation, law , or decision, moneys
held by a trust funds for the purposes of providing health and
welfare, pension, vacation, severance, supplemental unemployment

insurance benefits , or similar benefits shall not pass to the state

or escheat to the state , hut such moneys go to the trust fund holding

them .

Corment. Subdivision (a) has been revised to indicate that the rules

for determining whether o decedent's property has escheated to this state

are set forth in the remainder of the article. The words, "whether or not

he was doriciled in this state,” have been added t> make it clear that this

article prescribes the rules governing the escheat of property belonging to

nondomiciliary decedents as well as to domiciliaries.

D



Under the law of some jurisdictions, property does not escheat in
the sense that it does under the law 2f Califorrnin and most Anglo-American
jurisdictions., 1Instead, the government inherits the property when there
is no collateral kindred of the decedent within a specified degree of

kinship. See Estate of Maldonada, [19541 P. 223, [1953} 2 All. E.R, 300

(C.A.). The revised language of subdivisisn (a) makes it clear that the
elaim of such a jurisdiction will not prevent the property of & decedent
from sscheating under the law of California.

The words added at the end of subdivision (c) are intended to be
elarifying. The section did nol indicate previously what disposition should

be made of the unescheated property.



SEC., k4. Ssction 232 is added to the Probate Cade, t3 read:
232, Real property located within this state escheats to this

staie.

Corment. Section 232 continues the preexisting Californin law,



BEC, 5., Sectior 233 is added to the Frobate Code, to read:
233. All tangible personal property, whersver located at the
decedent's death, that the decedent customarily kept located in

this state prior to his denth, escheats 4o this state.

Conment. Section 233 provides for the sscheat 2f tangible personal
property that the decedent custzmarily kept in California prior to his
death. The property described in the section escheats to California even
though it may have been temporarily remcved from California at the time of
the decedent's death,

Sorne examples of the kind of property referred to by the section are:
Property usually kept at his residence by a resident of California; property
vsually kept at a sumer home in California by o nonresident of Californis;
and property used in connection with a business located in California.

The section does not cover tangsible personal property brought o Californda
temporarily. However, the length of time that the property was in Celifornia
prior tz the decedent's desth 1g not necessarily determinative of its
customary location. If a decedent had recently moved to California and
egteblished a permanent residence here, the personal property usually kept

at the residence would be customarily kept within this state sven though

it had been customarily so kept for only o briaf periosd of time,



SEC. 6. Section 234 is added to %he Probate Cade, to read:

234, (a) 8ubject to subdivision (b), all tangible personal
property found withirn this state afier the decedent's death escheats
to this state.

(b) Such property doecs not escheat to this state but goes to
another jurisdiction if that Jjurisdietior claims the property and
establishes that:

(1) Thet jurisdiction is entitled ©o the property undsr its laws;

(2) The decedent customarily kept the property located in that
gurisdiction prior to his death; and

(3) TUnder the law of that jurisdiction, this state has the
rignt t> escheat and take property found there after the decedent's
death that the decedent customarily kept located in this state prior

t3 his death,

Comment, Subdivision (a) of Section 234 provides that all personal
wroperty found within this siate after the owner's deeth without hsirs
escheats to this state. Subdivision (a) covers all tangibls personal praperty,
vhether temporarily located in the state or not. It alsoc applies t2 tangitle
personal property that may nave been bhrought into the state after the decedent's
death.

Subdivision (a} is subject o subdivisizn (b} sz thaot a state where
the property was usually kept by the decedent may claim the property if it
wishes to do so., However, the conditions of subdivision (b) are intended t3
make clear that California will not surrender any prsperty to the state
where it was usually located unless that state would recognize California's

claim t2 escheat property found in that state under the provisions of Section

233,
—fom



Subdivision (b) provides that the state claiming the property must
establish the matters listed. Thus, it must bs able to demonstrate thal,
under its statutary or decisional law California has a reciprocal right
to escheat property located ir that state. TIf il carnnot show that California
has such a reciprocal right--if its law is inconclusive--it has not established
the matters required by subdivision (v) and the property escheats to California

under subdivision (a).



SEC, 7. S=ction 235 is added to the Frobate Code, to read:
235. All intangible property escheats %o this state 1f the

decedent was domiciled in this state at the time of his death.

Comment, Sectisn 235 provides for the escheat of all intangible property
owned by a decedent who died domiciled in this state. The property referred
to by the section consists of all of decedent's assets that consist of
shligations owed to the decedent such as bank accounts, promissory notes,
sharas of corporate stock, dividends, wage claims, vensficial interests
in trusts, ete.

Section 235 containg no limitation on the intangible property owned by
a Californias domiciliary that escheats under its provisions. Wherever ths
sbligor may be located, wherever the obligation may have beer incurred, such
property escheats to this state because the decedent owner was a domiciliary

of this state.



SEC, 8. Section 236 is added to the Probate Code, to read:

236. (a) Subject to subdivision (b}, all intangible property
consisting of obligations owed to the decedent by anyone resident in
thie state, doing business in this state, osr incorporated in this
state, cscheats to this state whether or not the decedent was domiciled
in this state at his death,

{b) Such property does not escheat to this state but goes to
another jurisdiction if that jurisdiction claims the praperty and
egtablishes that:

(1) That jurisdiction is entitled 3 the property under ifts laws;

(2) The decedent was domiciled in that jurisdiction at his
decth; and

(3) Under the law of that jurisdiction, this state has the
right to escheat and take intengible property consisting of obligations
owed to a decedent by anyone regident in that jurisdiction, doing
buginess in that jurisdiction, or incorporated in that jurisdiction,

if the decedent was domiciled in this gtate at his death.

Corment. Subdivision (a) of Section 236 provides that all obligations
awed to o decedent who died without helrs by anyone resident in this state,
doing business in this state, or incorporated in this state, escheats to
this state, Under this provision, even if decedent was domiciled in another
gtate, his California bank account or shares of &« California corporation
escheat to California.

Subdivision (a) is subject to subdivision (b) s> that the state of the
decedent's domicile may clain the property if it wishes to> do> so. However,
the conditions of subdivision (%) are intended to make clear that California

_9...



will not relinguish cny of such property to the state of domicile unless
that state would recognize California's claim i escheat intangibles subject
to that state's Jurisdiction under the provisizns of Sectioan 235,

Subdivision (b) provides that the state claiming the property nust
establish the matters listed. Thus, it must be ablerts demonstrate that,
under its statutory or decisional law California has a reciprocal right
to eschent intangibles subjett to ites jurisdiction. If it cannct show that
California has such a. reciprocel right--if its law is inconclusive--it has
not established the matters rzguired by subdivision (b) and the properiy

escheats t3 California under subdivision (a).
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