s 9/2/66

Memorandum 66-52
Subject: Study b - The Fictitious Business Name Statute

You will recall that we have prepared and dlstributed a tentative
recommendation on this subject. A copy of the tentative recommendation
(dated May 31, 1966) is attached. You also will recall that when we
prepared this tentative recommendation we considered s number of letters
from various persons and organizations indiceting that the publication
requirsment served no useful purpose.

At the August meeting, the staff reported thet we had discussed this
tentative recommendation with the office of the Seeretary of State and that
that office would be in a position to handle the workload imposed by the
tentgtive recommendation by combining it with the financing statement
filings under the Commercial Code. At the last meeting, the staff also
suggested that it would be possible to eliminate the dual filing regquirement
and to have the Secretary of State provide the ceunty clerks with information
printed out by data processing equipment so that a duplicate index would be
maintained by the county clerks but no seperate filing would be required
with the county clerk. At the suggestion of the Commission, we have prepared
a revised tentative recommendation (dated August 28, 1966) revising the
Flctitious Business Kame Statute so that data processing equipment may de
used. We have attached a copy of the revised tentative recommendation.‘

We distributed copies of the tentative recommendation of May 3%, 1966, to
a substantisl number of interested persons. We attach to this memopandum
26 exhibits, consisting mostly of letters containing comments on the

tentative recommendation,
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At the direction of the Commission, we have invited county clerks, '
a representative of the office of the SBecretary of State, and representatives
of the newspaper industry to be present at ocur September meeting when we
discuss this matter.

STATISTICS CONCERNING FICTITIOUS BUSINESS NAME FILINGS

A compilation of information cbtained by a survey of the ecounty clerks
is attached as Exhiblit XXTI. The compilatlion shows that about L0,000
Fictitious business name filings are made annually. Of these filings,
approximately one-half are made in Los Angeles County.

The extent to which the number of filings would be increased if the
proposed legislation were enacted cannot be determined. We do not know
the extent to which persons now fail to comply with the statute, BSince the
present sanction is completely ineffective, we suspect that a aignifieant
mumber of persons do not file. Some increase in filings might result from the
enactment of a more effective penalty, espeeially when such penalty is include”
in a statute the enactment of which will attract the attention of the bar.

Y_ou also will find of interest the information concerning Los Angeles
County set out in Exhibit XXVI!* "The county elerk tells us that 21,000
certificates were filed and published in this county during 1965, He also
reports that during 1965, his office recelived 32,000 inquiries regarding
fictitious firm names over the counter and #3000 by telephone » plus 2,400
by mail."

The aggregate burden that the present statute imposes on small
businessmen is significant. For Los Angeles County slone, the annual cost
of publication is approximately $400,000 ($378,000 if the 21,000 publications

were billed at the minimum publication cost of $18). The staff estimates
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that the total cost of publication each year at about $750,000-$800,000, a

truly significant exaction from small businessmen.

GENERAL ANALYSIS OF COMMENTS
The following is a general analysis of the .comments received on the
tentative recormendation dated May 31, 1966, We have already considered
a number of letters when we prepared the tentative recommendation and we do
not again consider those letters in this memorandum. See also the letters
attached to the First Supplement to this memorandum.

Publication requirement

The newspaper industry objects to the elimination of the publication
requirement. See the letters attached to the First Supplement to Memorandum
66-52 and Exhiblt XXVI attached to this memorandum. The spparent basis of
the objection is loss of revenue to the ngwspapers and a claiﬁ that the coest
of publication is not a significant business cost,

A substantial number of individusls and organizations report that the
publication requirement is useless, In addition to the letters already
considered when the tentative recormendation dated Mey 3L, 1966, was prepared,
see the following exhibits to this memorandumi Exhibit T (State Business
and Commerce Agency), Exhibit II (Richard D. Agay, Los Angeles attorney),
Exhibit ITT (Morris Schwartz, Hollywood, Californias}, Exhi%it IV {The
Jewelers Board of Trade, San Francisco), Exhibit VI {Assoclated Credit Bureaus
of California), Exhibit VII (Dun & Bradstreet, Tne,), Exhibit VIIY (L.M,S.
Enterprises (Finance), Culver City), Exhibit I{ (Melvin E, Mensor, San
Francisco attorney), Exhibit X (Informative Research, Los Angeles), Exhidit
XT (Credit Bureau of San Franciseo, Inc.), Exhibit XYY (The Dectors Business
Bureau of Southern California, Los Angeles), Exhibit XIXT {Bank of America),
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Exhibit XIV (Sidney R. Rose, Beverly Hills attorney), Exhibit XVI (James
H. Planagan, Jr., Fresno attorney), Exhibit XVIII (John W. Brooks, Long
Beach attorney), Exhibit XX (Stephen 8. King, Los Angeles attorney),
Exhibit XXI (Assets Research).

A few persons suggested retention of the publication requirement for
various reasons. Mr. John Healy, Collection & Contract Agency, Oakland,
California (Exhibit V) suggests that there is a need to provide a notice of
the fomming of new businesses, He would like a listing of some type of short
notice stating that a business operating in a fictitious business name has
been formed and the address at which it is operating and the prineipals in
the business. The revised tentative recommendation contemplates that the
Secretory of State would provide dally or less frequent compllations or
sunmaries of filings for particular areas which would be available at% cost
to legal newspapers and cothers. These sumaries could be published if the
newspaper concludes that enough readers desire this type of information to
Jjustify the cost of its publication. In short, Mr. Healy does not want the
present form of publication, but an abbreviated form similar, we suspect, to
the publication of the summaries of financing statements that some legal
newspapers have under provisions of the Cﬁmmercial Code., See Exhibit XXIV
for a sample of the summary information provided newspapers by the Secretary
of State.

The Credit Bureau of Santa Clara County (Exhibit V) suggests that the
publication requirement be continued to avoid the need for a manual search
of the clerk's 'redords to cbtain information on new businesses. The statutz
contemplates that the Secretary of State would provide information on new

businesses for any particular area at cost to any person who requested it.

This would eliminate the need for a manual search of the county clerk's records
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and should meet the requirements 5f the Credit Bureau of Santa Clara County.
Incidentally, we have been advised that Santa Clara County is one of the
counties that do not maintain an adequate index of the fictiticus business
neme certificates and that it is necessary in that county at the present time
to check all certificates in order to find a particular one. The revised
tentative recommendation would provide an accurate and convenient index -
at the county level and this, too, would meet the requirements of the Credit
Bureau of Santa (lara County. In this connection, it should be noted that
the Associated Credit Bureaus of California take the position that there is
no need for publication, See Exhibit VI.

Mr, W.J. Xumli, McCords Daily Notification Sheet, takes the position
in Exhibit XI¥ that the publication reguirement should be retained so that a
credit reporting organization will be in the position where it can casily
obtain a copy of the fictitious name filing and forward it to clienta, "The
only practical way to do this is through the publication and I strongly
recamend the retention of it." As we have noted above, the revised tentative
recommendation provides a number of simple, inexpensive, and effective ways
of obtaining fictitious business name information, The alternative is to
search through each paper in the particular county to determine when and if
g fictitious name certificate was published. If the principal place of
tusiness is in another county, it will be necessary to search newspapers
in other counties as well. The recommended alternative appears to be far
superior. In this connection, see Exhibit XXIV which is a sample of the
sumary provided by the Secretary of State of [ilings of financing statements
in particular cities or counties.

In summary, we consider it significant that a substantial number of
responsible persons and organizations have been willing to teke the time to

o




()

write us that the publication requirement serves no useful purpose., Except
for the newspaper industry, the few others who believe that publication is
useful would probably find that the revised recommendstion better serves
their needs.

The central filing requirement

A number of persons who have reviewed the tentative recommendation of
May 31, 1966, advise us that the central filing regquirement is desirable.

Many persons who reviewed the tentative recommendation approved it as drafted,
and we assume that that approval goes to the central filing requirement as

well as the other provisions of the tentative recommendation, A few persons
specifically approved the cemtral filing requirement, See Exhibit VI
(Associated Credit Bureau of California), Exhibit VIT (Dun & Bradstreet, Inc.,
which recommended central filing in a prior letter}, Exhibit XTI (Credit

Bureau of San Francisco), Exhibit XVIII (John W. Brooks, Long Beach attorney),
See also Exhibit XXV (John R. Jacobson, San Francisco attorney) who commented
on the TentativerRecommendation on Suit By or Against an Unincorporated Associa-
tion and suggested that there be a central Tiling in the office of the Secretary
of State of the fictiticus business name statements. Mr. Jacobson did not

have our tentative recormendation on the Fictitious Name Statute when he made
this corment.

It is apparent that the central filing reguirement would be helpful to
various state agencies. See Exhibit I (Business and Commerce Agency). In
addition, it would make it possible to use dats processing equipment to process
and index this substantlal workload and should result in increasged accuracy
and reduced administrative costs. Several persons who originally objected

to the central filing requirement withdrew their objections after the purpose
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of the provision was explained to them. See Exhibit V (Collection & Contract
Agency, Oakland, California) and Exhibit XIX (MeCords Daily Notification
Sheet), The Credit Bureau of Santa Clara County questioned the desirability
of the central filing, but indicated that the system would be useful if such
information were made available by the state, Exhibit XV, The revised
tentative recommendation, as previously indicated, provides for several
methods of making this information awailable to interested persons,

Duplicate index in office of county clerk

The tentative recommendation datéd May 31, 1966, contemplated a
duplicate filing by the business firm with the county clerk and the Secretary
of State, 7The revised recommendation eliminates the need to file in two
places, the only filing required being with the Secretary of State. However,
the Secretary of State is required to furnish the county clerks with a data
processing eguipment "print out" of the fictitious business name information
and this will permit the county clerks to provide the same service that they
how provide,

You will recall that when we prepared the tentative recommendation of
May 31, 1966, we considered a number of comments that persuaded us that the
information should continue to be awvailable on the county level as well as
on the state level. In this connection, see the statistical data for Los
Angeles County contained in Exhibit XXVI. The Los Angeles County Clerk has
sdvised us that he plans to attend the September meeting. Mr. R.C. Kopriva,
Legislative Chairman of the Associated Credit Bureau of California, comments
personally that he considers the filing at the county level to be a filing
that should be eliminated to avoid the cost involved,

Based on the information we have received, the staff recommends that
the Commission ineclude provisions in the recommended legislation that will
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require the Secretary of State to provide the county clerks with the
information concerning fictitious business names used by businesses having
8 principal place of business in the county and that the statute further
provide that the Secretary of State remit a sufficient portion of the filing
Tee to the county clerks to cover the cost of maintenance of the fictitious
business name information on the county level. The revised recommendstion

includes such provisicns.

ANALYSIS OF COMMENTS PERTINENT TO SPECIFIC SECTIONS
OF REVISED TENTATIVE RECOMMENDATION
All references below are to the revised tentative recommendation--pink
cover.

Section 1 (Repeal of Chapter (commencing with Section 2466))

No comments, See, however, Exhibit XIT suggesting that "the law should
not be relocated and become e part of the Business and Professions Code,
but, instead, should remain in the Civil Code where people have been
accustomed to finding it for many years." You will recall that the present
statute is located in the Civil Code title on "Partnership" and is the only
remaining portion of that title, the remainder of the title having been
recodified in other codes., We believe that the location in the Business
and Professions Code is appropriate and highly desirable.

Seeticn 17900

Mr. Agay (Exhibit IT) suggests that the coverage . of the statute be
broadened to cover any business "where there is absentee ownership.” Even
if absentee ownership were not included, he suggests that the statute apply

to any business operated under a name which does not include both the surname
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and given name of each person who is an owner of the business. The Commission
has discussed this matter at length on previous oceasions and decided not
to broaden the coverage as suggested.

Mr. Brooks {Exhibit XVIT) peints out that, in order to create a
limited partnership, a certificate must be recorded in the county of its
principal place of business., The staff has, in response to this comment,
limited subdivision (b) of Section 17900 to include only "a name that does
not include the surname of each general partner," If a person is interested
in the limited partners, that information is available in the county
recorder's office. We have also revised Section 17903(d) to require only
the names of the general partners.,

Section 17601

No commuents.

Section L7902

Mr., Agay (Exhibit II) questions the time period of 40 days used in this
and other sections. He suggests that the time could be made 100 days without
prejudice to persons dealing with the business, You will recall that we
selected the MO-day period because that is the time provided in Corporations
Code Section 15700 for designating an agent to receive process on behalf of
a foreign corporation.

Mr. Agay also points out that nothing in the statute authorizes a
permigsive filing merely to change the name or address of the person to whom
the expiration notice is t2 be sent., We had considered the comment to
Section 17906 to be sufficient to authorize such a filing. Moreover, there
iz nothing in the statute that permits the Secretary of State to reject any
filing that is in proper form and accompanied by the required fee. In the

interest of clarity, however, we have changed this section to state explicitly
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that a new statement may be filed to reflect a change in information that would
not cause the existing statement to expire under Section 17906. The comments
to both sections have been changed accordingly.

Mr. Mensor {Exhibit IX) suggests that the comment to this section be
revised to indicate that the chapter is applicable only t2 a person who
"transacts business" in California. See Exhibit IX for his reason for making

this suggestion. We do not believe that the suggested change is a desirable _
one; it would cause more confusion than it would eliminate. Moreover, it |

would prevent a filing by a person prior to the time he begins to transact
business, and this would, we believe, be an undesirsble limitation,

Mr. Flanagan (Exhibit XVI) suggests that the word "regularly” be
defined. We used the word to exclude persons who only occasionaly transact
business in California and have so stated in the coment. We do not see
how we can provide a more meaningful definition., In doubtful cases, the
matter is best left to the courts to decdde in light of the facts of each
particular case. é

At the Commission's direction, we communicated with the United States
general counsel for Lloyd's of London to determine whether the elimination
of the exception for foreign commercial or banking partnerships {Civil Code
Section 2467) would create any problems for Lloyd's of London, We have
been advised that the elimination of this exception would not create any
problems. See BExhibit XVII.

Section 17903

We have revised this section to eliminate the requirement that the
complete residence address of the indiwvidual or members of the partnership
be included in the fictitious business name statement. To require such

information would result in sipgnificant additional cost and the information
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would not be accurate since we did not propose to require a new filing
each time the residence address of the individual or a partner is changed.
See Exhibit XXIIT wherein the office of the Secretary of State suggests
this change.

We have also revised Section 17903 to require the complete residence
address of an individual who does not have a place of business in this
state or the complete residence address of all partners where the partnership
does not have a place of business in this state. This also is in accord with
the suggestions of the office of the Secretary of State. See Exhibit XXITI.

Where the address of the prinecipal place of business in this state is
given, the plaintiff will have sufficient information to file a complaint in
any action against the person operating in a fictitious business name., He
will also know the names, but not the addresses, of the individuals interested
in the business. He can discover the addresses by discovery procedures
if the business Is not willing to provide that information upon request
directed to the principnl place of business in this state. We sese no
significant detriment suffered by not requiring the residence addresses where
the business has a principal place of business and we anticipate considerable
savings if this information is not required.

We have revised this section to require only the names of the general
partners. BSee Exhibit IT and Exhibit XVII,

In the interest of clarify, we have indicated In the statute that only
one place of business may be included in the statement. This is in accord
with a suggestion of the office of the Secretary of State. B8See Exhibit

TTL.
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We have deleted the lznguage "shall he on o £ovm prescribed by the
Secretary of State" as unnecessary in view of Section 17905 (which is based
on provisions of the Commercial Code relating to filing of financing statements).

Mr. fAgay (Exhibit IT) suggests that, with respect to a corporate
registrant, the statement should include the noames and residence addresses
of all officers authorized to accept service or if there be none, then that
such fact be stated. "Then by amendment of certain other provisions it
should be provided that if the fictitious name certificate at the time of
filing of alaw sult either be not on file or if the certificate does not list
officers and addresses of such officers, then service may be made upon the
Secretary of State.” Section 3301 of the Corporations Code requires a filing
of a statement of corporate officers and designation of agent for service of
process by domestic corporations. Section 6403 of the Corporations Code
requires a foreign corporation to file a statement designating an agent for
service of process. We see no need for the suggested information which
would largely duplicate the requirements of the Corporations Code.

Mr. Flanagan (Exhibit XVI) suggests that the statement include "if the
person has no place of business in this state, the complete address of his
principal place of business elsewhere." This might be a desirable
addition to the statement, but we have not added this requirement in the
revised tentative recommendation. Mr. Flanagan also suggests that a new
statement be filed each time there is a change in any residence address,
but the Commission decided (when this matter was previously considered)
that this would be toos burdensome a requirement and the revised tentative
recommendation omits the requirement of a residence address whenever a
principal place of business in this state is included in the statement. We
have, however, added a provision to Section 17906(b) that a statement expires

if there is a change in any residence address included in the statement.
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Section 17904

Mr. Agay (Exhibit II) objects to the provision that changes prior E
law in that it reguires that a fictitious business name statement be ‘
executed by one or more, rather than all the members of the partnership.

We see no merit to his objection. A person who would file a false verified
statement would be just as likely to sign the other purported partners nanes
to the statement. Considering the burden of obtaining a verification and
acknowledgement for all members of the partnership, we believe that the
benefits of the change we propose to meke in the law far outweigh any possible
detriment Mr. Agay believes may result from the change.

Mr. Agay also suggests that the section make clear that limited partners
need not be listed nor need they sign the statement. We agree that this is
desirable, and, as previously indicated, have revised Section 17900 (which
defines fictitious name). See Section 17900(h). We have also reviged Section
17903(d) to require only the names of the general partners. The same point is
made by Mr. Brooks (Exhibit XVII). We see no need, however, to revise
Section 1790k,

Section 17905

This is a new zection which is based on a provision of the Commercial
Code relating to the filing of financing statements. Unlike the Commercial
Code provision, the section reguires that the statement be presented in
duplicate. This is necessary so that the Secrefary of State can return the
copy to the person making the filing after noting on the copy the file number
and the date of the filing of the original. This procedure is optional under i
the Commercial Code provision, but an examination of the instruections provided é
by the office of the Seerctary of State indicates that it is the standard
practice under the Commercial Code.
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Section 17906

We have revised this section to provide that the statement expires
at the end of five years from January 1 of the year following the date it

was filed (instead of 10 years as in the tentative recommendation). This

revision substantially restates the effect of the 1966 amendment which enscted

Civil Code Section 2469.2 (see text in sections listed to be repealed

under Section 1 of proposed legislation).

We have also revised subdivision (b) to provide that the statement
expires "0 days after there is any change in any residence address included
in the statement." This is a conforming change to the staff recommendation
that a residence address be required only if there is no principal place of
business in this state and, in such case, the residence address is necessary
information that must be kept up to date in the files of the Secretary of
State,

Mr. Agay (Exhibit IT) sugzests that the residence addresses be kept up
to date and that a statement expire upon change of residence address. We
have adopted this suggestion to the extent that we recommend that the
statement include a residence address.

Informative Research (Exhibit X) suggests that the registrant should
not be required t» make a-new filing nerely beccuse the principal. place of
business has been changed unless the change is %2 a different city, perhaps
to> a.different county.  We beliasve it essential that this information--address
of the principal place of business--be kept up to date and believe that the
statement should expire 40 days after a change in the address of the principal
place of business (as provided in the original and revised tentative

recormendations).
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Section 17907

Mr. Agay (Exhibit II) states: "I am uncertain as to the purpose of
Section 17907. I feel that it will only lead to ultimate litigation on the
basis of estoppel notwithstanding the fact that the section says that the
Secretary of State cannct be estopped. If there is to be no effeect from a
breach of the section, then I feel it would be better to either leave the
matter totally up to the discretion of the Secretary of State or at least
to provide that the Secretary of State  shall be entitled to no eivil
penalty should he fail to mail the notice as provided. Of course, in such
instance the Secretary of States would have to mail the notices by certified
mail to provide a proof of the mailing,"

We believe thal Section 17907 is desirasble in its present form.

Section 17908

Mr. Mensor {Exhibit IX) suggests that a person should be permitted to
file a certificate of abandonment of use of a fictitious business name upon
ceasing to "transact business in this state under that fictitious business

name" rather than merely upon ceasing to "use that fictitious business name.”

This is a desirable change and we have made the change in the revised
tentative recommendaticon.

In response to a suggestion from the Secretary of State, we have added
paragraph (2) to subdivision (a) of Section 17906. See Exhibit XXIII. The

information required by this paragraph is contained on the duplicate copy

of the fictitious business name statement returned fto the person filing the
statement. See Section 17912(a).

Section 17909

This is a new section., Note that we permit the Secretary of State to

destroy the statement four years after the statement expires or four years i
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after the statement o>f gbandomment of use of fictitious business name is
filed. The 1966 legislation does not permit destruction of such statements
unless a microfilm copy is permanently retained. We see no need to reguire
such copies to be retained forever.

Mr. Flanagan (Exhibit XVI) suggests that the statements be retained for
10 years following expiration or earlier termination. He notes that Civil
Code Sections 2L469.2 and 2469.3 (added in 1966 and set out in sections to
be repealed in the revised tentative recommendation) "provide for a five-year
expiration and for destruction only if mierofilm copies are made {excellent
idea) "

Mr. Agay (Exhibit II) suggests that the statements be retained for
five years after the statement has expired.

We have provided what we believe is a minimum pericd. The period could
be five years or even 10 years, but we believe it desirable not to retain
the statements {or even microfilm copies) forever.

Section 17910

The comments relative to Section 17909 (which authorizes destruction of
obsolete records) also apply to this section, which deals with maintenance
of the index by the Secretary of State. Generally, this section provides for
deletion of information from the index ig keeping with the provisions made
in the preceding section for the destruction of the record. If the preceding
section is changed to lengthen the period during which records must be kept,
then this section should be changed to provide for a parallel maintenance of
the indices.

Section 17911

Mr, Kopriva (Exhibit VI), Legislative Chairman of the Associated Credit

Bureaus of California, offers his personal suggestion that provisions for 5
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maintenance of an index by the county clerks be eliminated. He mentions
the facts that only central filing is provided in such cases ag the registration
of motor vehicles, He also points out that it is virtually as easy to obtain
the information from Sacramento as it is to check with the local county clerk®s
office. BSee the discussion of the duplicate index, above. In view of the
fact, however, that information can be obtained from the county clerk
without fee, and that the fictitious name legislation has traditionally been
regarded as a "local matter," we have included provisions for an index in the
office of the county clerk in the revised tentative recommendation.

In response to a suggestion from the office of the Secretary of State
(Exhibit XXIII), subdivision (b) has been added to Section 1791l to provide
for the furnishing to county clerks of information concerning expirations and
abandorments and for the incorporation of this information by the clerks
into the indices to be maintained by them.

Section 17912

This section is new. It incorporates various suggestions of the office
of the Secretary of State (Exhibit XXIII).

With respect to this section providing for the infermation obtainsble
from the Secretary of State, Mr., Kumli of MeCord's Daily Notification Sheet
(Exhibit XIX) refers to his earlier suggestions and states that "from a
'grass roots level' it is important for a credit reporting nrganization to
be in the position where it can easily cbtain a copy of fictitious name filing
and forward it to clients.” In short, the suggestion appears to be that
publication makes possible a "clipping" service., See the discussion of the puﬁli-
cetion requirerent above. ., However, as the information is available from
either the county clerks cor the Secretary of State, we do not feel that
publication should be required merely to reduce copy work for that purpose,
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pection 17913

This 1s a new section., It authorizes the Secretary of State to furnish
sunmaries or compilations of filings of business names statements, See the
discussion of information obtainable from the Secretary of State's office,
above. The provision is taken from Commercial Code Section 9407(3) which
confers an ldentical authority as to financing statements. See Exhibit XTIV
for an example of the format and content of such compilations of information
as to the filing of financing statements. The authorization should at least
partially satisfy suggestions that such compilations should be available,
especlally in view of the elimination of the publication requirement. See
Exhibits XV and XIX.

Section 17914

This section is new. The lower fee for a statement on a form approved
by the Secretary of Gtate is based on a similar distinetion in the amount of

the fees under wvarious Commercial Code sections. Bee the Comment to Section

lTth, The difference in fees is justified because of the savings realized by

the office of the Secretary of State in card punching for data processing
equipment if the statement is on an approved form,

Section 17915

The office of the Secretary of State has advised us that they have no
legal staff to enforce the ¢ivil penalty provided in this section. For this
reason, we have imposed the enforcement responsibility wpon the county civil
legal officer, rather than upon the Secretary of State,

Section 17915, which provides the civil penalty for noncompliance with
the statute, has been the subject of several thoughtful suggestions. Thers

appear to be none, however, that have not been considered by the Commission.
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Mé. Agay (Exhibit II) suggests a penalty of costs and reasonable
attorney’s fees to the prospective plaintiff. He also guestions whether a
late filing should not be made to "cure" past violatisns in order to provide
an additional incentive to filing, Although the suggestion has logic, we
believe that its adoption would tend to diminish the incentive for timely
compliance and therefore suggest that it not be incorporated in the statute,
Mr. Agay also suggests that subdivision {e) be moved and added to Section
17902. However, as the question of late filing inevitably arises in connection
with a violation, we believe the provision 4o be appropriately placed.

Mr. Hartnett of Informative Research {Exhibit X) suggests that the
$500 penalty may be excessive in view of the real possibility of an oversight
as to the need for filing a new statement upon expiration of the prior
statement., 1In view of the elasticity of the term "wilfully” used in the
section, and notification of expiration by the Secretary of State, we recommend
no change in the penalty.

Mr. Elder of the Doctors Business Bureau (Exhibit XII) believes the
new penalties to be appropriate, but also suggests retention of the existing
sanction. 7You will recall that finding a satisfactory sanction has been a
major part of the Commission's past efforts. Although the existing sanction
is oblique and ineffective in effectuating the purposes of the statute, that
penalty may have some value in being a simplified form of discovery available
to a defendant in a suit brought by the fictitiously named enterprise. Since
the existing scheme contemplates the fictitiously named enterprise as a defendant
or potential defendant, we do not believe that retention of the existing
sanction, in addition to the civil penalty provided, would add a great deal

to the recommendation. However, if the Commission believes that the presently
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authorized "plea in asbatement” is desirable, it would be a simple matter to
add a section retaining the effect of the existing sanction.

Mr. Johnson of the Bank of America (Exhibit XITII} specifically suggests
a dollar penalty in lieun of the existing sanction,

Mr. Flanagan (Exhibit XVI) suggests that the court be given a discretion
as to the amount of the penalty. He would have the statute state a maximum,
such as the figures already proposed.

On the other hand, Mr. King (Exhibit XX) believes that the $500 would be
inadequate. Rather than increasing that.-amount, however, he suggests a civil
penalty payable to the other litigant. He also suggests that compliance with
the statute be m%de a conditisn to the issuance of a business or regulatory
license by the state agencies or by any of the local govermments. In its
previcus considerations, the Commission has discussed and rejected similar
suggestions because we feared persons would institute actions merely to
eollect the penalty and because of the greatly enhanced burden that would be
imposed upon the business licensing activitizs of both the state and local
govermments,

Sections 3 through 7 of the proposed legislation

Minor editorial revisions (making no substantive changes) have been made
in these sections, Section 7 and Section 1 have been made to repeal
existing fictitious neme provigions as amended by Chapter 120 of the Statutes
of 1966.

Section 8 of the proposed legislation (effective date)

This section has been changed to make the act become operative on July 1,
1968, but to permit filings at any time after January 1, 1968. This change

accords with the suggestion of the Secretary of State (Exhibit XXIIT). That
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office notes that if the measure is passed at the 1967 Legislative Session and
an effective date of January 1, 1968, is retained, only six months would be
allowed in which to acquire the necessary staff and set up the computer
programs. That office suggest an effective date of July 1, 1968. That
suggestion has been incorporated in the statute, but filings have been permitted
for a period of six months prior to that date,

Miscellaneous Suggestions

Mr. Lawson (of L.M,S. Enterprises (Finance)(Exhibit VIII) mentions the
problem of the usurpation by another of an established trade name. He suggests
that the initial registrant be given a period of grace following the expiration
of the statement in which period no other statement of the same business name
could be filed, The fictitious name legislation, however, has never had the
effect of trade name registration or of corporate name reservation. Also,
under our proposal, the Secretary of State is not authorized to reject state-
ments on the ground that the name is already in use. It would be inappropriate,
therefore, to add any provisiong calculated to prevent "usurpation" of an
existing registered name,

Mr. Elder of the Doctors Business Bureau (Exhibit XII) suggests that
any partnership that has complied with the statute be permitted to sue in the
reglistered fictitious name. Permitting suit by an association in its common
name is, of course, one of our recommendations relative to unincorporated
associations, The suggestion raises the question whether, to be permitted to
sue in its common name, a partnership or other association should be reguired
to have registered the fictitious name in which suit is brought. The
suggestion might be considered in connection with the suit in common name
recammendation, but that recommendation is more inclusive than this fictitious
name recommendation. In other words, associations not "regularly transacting
business" would bhe permitted to sue in the cormon name, but would not be

required to register o fictitious name.

Respectfully submitted,

John H, DeMoully

. . SR B DL . R
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a -, Saﬁ‘Francisco, California
o SOUTH BROADWAY April 1, 1966

SAH DIEGO 92101
5068 STATE OFFICE BDG.

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

The Commissioner has referred to me, for
attention and reply, your letter of March 23,
1966 in which you indicate your further interest
in the results of our determination as to whether
our investigators are making extensive use of the
fictitious name statute in its present form.

As a result of discussing this matter with
our Supervising Special Investigator, who can-
vassed the personnel of the investigation section,
I am in a position to advise that the filing of
fictitious names with the county clerk is of
assistance in our work. The index of fictitious
names is used primarily for identification and
jnformation, and we make frequent reference to
that source. However, it is the view of our
investigators that the requirement of publication
is of no assistance to them.

Very truly yours,

Assistant Commissicner
HAM :MES
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RICHARD D. AGAY

SANFORD M. GAGE ATTORNEY AT LAW TELEPHONE

CLIVE |-3380
OF COUNSEL £380 WILSHIRE BOULEVARD - SUITE 1400

LOS ANGELES, CALIFORNIA 50048
June 16, 1966 IN REPLY PLEASE NEFER TO:

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Gentlemen:

I should like to offer my comments and suggestions with respect to the
Tentative Recommendation Relating to the Fictitious Name Statute.

Let m® preface my remarks by stating that I believe your baale revision
13 most sound and brilliantly conceived. The elimination of the
publication requirment, I feel, would be most beneficial.

My comments and suggestions are as follows:

l. I feel that the purpose of Fictitious Name Statutes
would be better served by broadening the coverage.

Preferably, I feel, the concept should not be limited to fictitious
names, but rather should appliy not only to businesses operating under
fictitious names but also to businesses even il not operating under a
fictitious name, where there is absentee ownership. If the purpose 1is
to permit locating the owner of the business, then that purpose would
be served equally well in either instance, I think that the nature of
businesses has so changed since 1872 or 1B73 that there is a far
greater lincidence of absentee ownership which would justify such a
new requirement.

2. Even 1if absentee ownership were not deemed to be
a proper grounds for requiring the filing of a

Certificate, 1 think that the definition pof fictitious name does not
go far enough. I can conceive quite readily that a person seeking to
locate the owners of a bakery operating under the name Smith-Jones
in the clty of San Francisco in 1873, would have no difficulty in
locating Mr. Smith and Mr. Jones even though their first names were
not included in the name of the busimss. On the other hand, I think
that the mere inclusion of the summame in 1966 1is of relatively
little value in locating or ascertaining the owners or owner of a
business in many of the communities 1n the State of California and
especlally in Los Angeles. I would, therefore, prefer, whether or
not absentee ownership is to be covered, that a fictitbus name be
defined as any name which does not include both the swmame and given
name of each person who is an owner of the business.

3. Starting in Section 17902, a time period of 40
days is used throughout the sections. At first
blush, this time period, especially for a new business appears to me
to be somewhat short., I do not think that any person dealing with the
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business would be too greatly hurt if the time period were 100 days.

4. Under Section 17904 and with respect to a corporate
registrant, I believe that there should be added

to the certificate the names and residence- addresses of all officers
authorized to accept service or if there be none then such fact be
stated. Then by amendment of certaln other provisions it should be
provided that if the fictitious name certifieate at the time of filing
of a lawsuit either not be on file or if the certificate does not list
offlicers and addresses of such officers, then service may be made upon
the Secretary of State.

5. 1In connection with 17905, I can understand your
position that you feel verification by one partner

can satisfy the requirement of signing by all partners. I disagree,
however. Is it not the very person who wpuld lie about who are owners
of a particular business who would likewise feel no compunction against
lying under oath? If he did so, what value would his verification be
to a third person. Surely it could not estop the person purportedly
listed as an owner from claiming that he had no interest in the business.
I do not think that 1t is too onerous to require each person to sign
the flctltious name certificate.

6. Still in connection with 17905, perhaps it would
be wise to provide that limited partners need not
be llsted nor need they sign such certificate.

7. In connection with Section 17906, I have previously
commented on my feellngs as to a 40-day time limit.

8. Still in connection with Section 17906, if my proposed
‘ addition to Section 17904 concerning the names and
addregses of officers authorized to accept service were to be added,
then another provision would have to be added Section 17906 to provide
for expiration of certificate upon change of officers authorized to
accept service,

9. 3till in connection with Secticn 17906, Iif there be
any purpose in requiring the residence address of

certaln persons (owners) under Section 17904, then shouldn't a change
in those residence addreses be a cause for requiring a expiration of
the certificate which lists an improper address? I personally feel
that thé entire puppose of these sections is lost with ten year old
addressés. Again I polnt out that 1if the purpose 1s to make location
of owners easier, then the failure to require current addresses in
a publie record is in conflict with that purpose. May I aiso point out
that duplication of names 1s &n ever increasing problem as our population
expands 80 that merely having someone's name is not generally sufficient
for identification purposes,
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10. Under your comment to subdivision (e} of Section
17906, you state that "even when not required to do
80, however, a person may file a new certificaie at any time." Is
there another provision toc which thls comment could be applicable other
than Sectim 17912 (e}? I could find no other section authorizing a
permissive filing.

1. I am uncertalin as to the purpose of Section 17907.

I feel that 1t will only lead to ultimate litigatin
on the basis of estoppel notwithstanding the faet that the section says
that the Secretary of State cannot be estopped. If there 1s to be no
effect from a breach of the sectlon, then I feel it would be better to
e¢lther leave the matter totally up to the discretion of the Secretary
of State or at least to provide that the ecretary of State shall be
entitled to no civil penalty should he fail to mail the notice as
provided. Of course, in such instance the Secretary of State would
have to mail the notices by certified mail to provide a proof of the
malling.

12. 1In connection with Section 17910 (b) I feel that the
destruction of records 1is provided at a time far too

soon. A certificate does not become obsolete merely because it has
expired. Transactions many years prior to the expiration can still
form the basis of causes of actlon or claims after the expiration. I
realize that some time period must be provided and I would suggest
that the section read that the destruction may occur five years after
the expiration. For irtance, a business fearing a large lawsuit might
lmmedlately flle a notice of abandonment which, dependhg upon the
information which the Secretary of State and County Clerk chooses
to put in his index might wtally eliminate the information deaired
by the prospective plaintiff. While the ordinary statute of limitations
may be only one year for personal injuries, or three years for promrty
damage, 1t can extend further for written contracts and even further
in the ca%e of minors. That is why I have suggested five mrs,

13. I totally agree that the present smction is
inadequate. I do not feel, however, that under

Section 17912 the new sanctiong are too much improved., First I have
some doubt as to whether or not 1t wilil be worthwhile monetarily for
the Secretary of State to pursue these recoveries of $500.00 or $1,000.00.
Secondly, the parties suffering by reasocn of the lack of compllance
iz still not being protected or aided by the sanctions. The party
who loses 1s the prospective plaintiff who is unable to find the
informatin he seeks. A more logieal sanctlon, i1t would appear to me,
1s to provide that if at the time of the acerual of a cause of actin
a certificate which should have been filed was not on file (or 1if the
requirement for filing arase after the cause of actlion arase, then
at the time that the requirement for filing arcuse) then the proapective
Plaintiff should be entitled to all costs and reasonable attorney's
fees 1n investigating and ascertaining the names and whereabous of the
owners of the business involved. This sanctlon should be applicable

L. S
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regardlegs of the ultimate victor in the litigtion and indeed I would
provide for some sort of summary procedure to determine whether or not
the plaintiff 1s entitled to this compensation. Of course, 1if such
suggestion were adopted; 1t should be made ckar under Sectlon 17907
that the fallureof the Secretary of State to mail notice shall not in
any sense affect the rights of the plaintiff.

4. Still in connection with 17912, I see nc harm in
retainhg the present sanction.

15. I believe that Section 17912 {e)} is misplaced. It
appears toc me that it shaild elther be a separate

section or perhaps preferably should be a subsection under section
17902. Your concluding comment with Pespect to it, as the sections
now read, leads me to inguire why bother to file a late certificate
if by so dolng nothing is gained. I think that it would be better to
provide in Section 17912 that a defense to the claim of the Secretary
of State shall be the permlssive {lling prior to the recelipt of any
notice of default from the Secretary of State or County Clerk { 1t is
conceivable that some County Clerks might wish to take over this
function) and prior to any filing of sult by the Secretary of State
{or County Clerk)., As indicated before, I would suggest the expansion
of the right to collect the penalty to both the Secretary of State
and the County Clerks with some sort of provisicns for agreeement
between the two or apportionment of any proceeds recelved., In this
same connection, 1f my suggestions regarding the payment of attorney's
fees and costs as an additicnal sanction were tc be adopted, then
the deferise to that sanctimshould be the permissive filing prior to
the accrual of the cause of actlon. Of course, there would stili be
an incentive to file a permlssive certificate later because by so doing
one might be able to reduce any possible costs and attorney's fees
to prospective plaintiffs.

I hope that my comments and suggestlons may be of some asslstance.

Yours very truly,
tf-__t;f'- : / E /

. :. -"-_l'
M P AT Nl e

RICHARD D. AGAY
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Memo 66-52

EXHIBIT ITT

6252 Hollywood Blvd.
Hollywood, Calif. 90028
June 11, 1966

Calif. Law Revision Commission
30 Crothers Hall,

Stanford, Calif. 94305

Dear Bir:

Re: TFictitious Name Statute
(Civil Code Section 2466-247L)

I believe you have the right approach to this problem; I hope
you may do something gbout it. Your few recormendations are
proper, that is the ones I read in the Independent Review
Tuegday June 7 1966.

Please send me full copy of your recommendations,

Yours truly

s/ Morris Schwartz
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March 9, 1966

California Law Revision Commission
Rocam 30, Crothers Hall
Btanford University

S‘banford., California 94305

Re: Fietitious Name Stetute
Gentlemez_;:' | |
C In reply to the questicns raised in your letter of March 4 , 1966,

please be advised that we see no proper purpose served by the publica-
tion requirement of the ficti ious neme statute, and we would favor its
elimination. -

However, we are of the opinion that the riling req_uirement should
be continued in that it is useful and proper for ‘suppliers and sther
comnerclal organi.zationa to Immr the trae identr i.y of those with whof
they deal. -

In short-, we faver repeal of the pu‘blicatiaﬁ: reqﬁirement and reten'i;inn
of the filing reguirement of the fictitious name statute. .

Very iti*uly yours,

AL, May

WCH:min

()
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l!r. John . DelMoully, Encut:we Secretary

‘California Law Revision Commission
 Room 30, Crothers Hall

'&bmrnrd Irniveraity, Stanfard, California
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~ C REDIT BUREAU OF PALO ALTO

MERCHANTS” ASSOCIATION OF PALO ALTO, INC,

. | i Memo 66-’5’? 'V | T“',-'-’ﬂ*?:_r;’?-n ESTON

CREDITS .= DAVENPORT 6-4500
COLLECTIONS ~ DAvenponT 39077

- June 24, 1'966:

Mr. John H. ‘DeMoully, Executive Secretary
California Law Revision Comimission =~ . = .
Room 30, Crothers Hall, Stanford University-
Stanford, California 94364 = . _

. Re! Fictitious-Name Statute

Dear M,r.“-l_".?e'_Mounjr:
I want to thank you 'forryqﬁ:z‘-’. Ie_tt-‘ez_'-‘éflJurie' 20 and i_i;'é enclosure re garding,' the
recommended changes in the Fictitious Name Statute. :

As legislative chairman of the Associated Credit Bureaus of California, ‘I
want to take this opportunity to commend your GCommission on the excellent
~ study and re commendationd yoy have madeé, p.eé"ki_ng for the Associated
Credit Bureaus of California, {'am in'accord with thé ,:ec_onﬁnen'ded'changés,
- Partitcularly as to the deletion of the requirement of publishing a proposed .
fictitious name, Further I feel that the centralization of filing all fictitious
names in the office of the Secreta ry of State will ‘bé:beneﬁ‘cié.l to all firms

~and persons interested in filings on a state-wide basis.

I oifer the following as my own personal suggestion for your consideration:
Would it not possibly be more economical merely to have one place of filing
all fii::titious,na.més‘byﬁcentrali'zatipn‘of"such’ filings in the office of the
Secretary of State rather than ha ve each county maintain’an index also of -
those f_ictiti"qus names wh&se'places"ofﬁﬁus.ine‘é‘s- are in the respective counties,

It seems to me that if the California populous was dware that all fictitious
names were filed with the Sécre_tary of State, ‘it would be duplicative to have
each county go to the expense of maintaining a limited index in each county.
As an example, when a person registers a motor vehicle in California,
such registration is centralized in'the Departinent bf Motor Vehicles and

LPS AL TOS MOU N TAN




Mxr. John H. DeMoully -2- June 24, 1966

Does it not seem piausible then that by centralized filing of fictitious names
in Sacramento, we could avoid the duplicate filing in the respecttve counties
whi ch certalnly costs the taxpayers money to mamta:.n. -

Credit Bureaus and similar organizations who need this information could
check the office of the Secretary of State for the }Sernnent data they need
regardmg fictitious filings with not rnuch more difficulty than checking

with the County Clerk's Office in their respective. counta;es, and accorthngly
I offer this suggestmn for your cc-ns:.deratmn.

B Vei‘y t:mly FOUts,

fﬂ;

- ? Iy
R. [+F Kapriva
' Leg:slatwe Chmrman ACBofC

RCK/jd . .
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i PUBLICATIONS AND SERVICES FOR MAMAGEMENT
(/ l\
MANY CON

LOUIS M. MAHZLUFT
WEQIONAL RESONTING MANAGER
*, O BOX 15 TEAMINAL ANMEK
LOS ANGELES, CAL. poasd
TELEFHONK: AMEA COINE 21) bid- WS

July 8§, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
30 Crothers lall

Stanford, California 94305

We have had an opportunity to review the ''Tentative
Recommendation relating to The Fictitious Name Statute''.

It fairly well follows the thoughts expressed in our

previous comnunication. At that time the need of the
newspaper publication requirement was questioned.

__ The recommendation in other respects seems to be
yulte complete. :

Sincerely,

"':5:“! : "’,? TR e .f\
N ¥e Rl R

PSR

Louis M. Marzluft .
Reyional Reportinpg Manager

LM klp
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L. M. S. ENTERFRISES
{(FINANCE)

10558 VENEICE BOULEVAED
CULVER CITY, CALIFGEMNIA » DPton 8-8435

July 8, 1965

Ccalifornia Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, california 24305

RE: Tenative Recommendation relating to
The Fictitious Name Statute

Gentlemen:

I received by mail, under date of June 20, 1966, considerable
literature relating to the proposed changes in the law per-
taining to the Fictitious Name Statute, to which you have
urged comments be made regarding said proposals.

I have reviewed the proposed charges and although I read

the documents twice, I am unable to find therein anything

to protect someone who has filed his fictitious name certificate
in the county where he does business as to keep a stranger from
taking and/or usurping that name when the ten year proposed
statutory period expires. In other words, in example, someone
filed under the fictitious name statute, a name with which,
over a ten year period, through advertising media, etc., they
have become and are widely known. The ten year proposed
statutory pericd expires but bhefore a new certificate can be
filed (which would thereby renew for a pericd of ten years),
another individual rushes in and files an identical fictitious
firm name.

I urge you to review the possibility of a stranger usurping a
fictitious firm name at the end of a ten year period where the
user during the preceding ten years desires to renew for

another ten vears. My suggestion would be that anycne who

has filed a fictiticous firm name under the statute should have

a thirty day grace period, at the end of a ten year expiration
period, within which to refile the same fictitious name for
another ten yvear period and that only after the lapse of a

ten year period plus the thirty day grace period could a stranger
adopt, usurp and file under that same fictitious firm name.



L. M. S. ENTERPRISES
{(FINANCE]
18550 VENICE BOULEVARD
CULVER CFIY, CALIFORNEA = UFton 0-6438

Fictitious Name Statute, continued from Page One

As you can conceive, not only is a fictitious name peculiar

to the type of business engaged in, but it is conceivable that
a firm may spend thousands of dollars while engaged in business
under that fictitious name only to face the prospect that
unless they refile at the end of the ten year expiration period
before somecne files under that identical fictitious name, they
stand to lose the opportunity to use that fictitious name for

a future ten years and possibly for all future time and this

is clearly ineguitable.

Other than the above, I am in accord with your remaining
recommendations.

Very truly yours,

L. M. S. ENTERPRISES (Finance)

BY:

Martin W. Lawson
Owner
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i
MELVIN E. MENSOR
ATTONNEY AT LAW
R18 FaEMONT STRESET

BAN FRANCIECO AP

July 7, 1966

California Law Revision Commission
30 Crothers Hall

Stanford, California 94305
Attention of #ir. John H. De.wully, Exedutive Secretary
Gentlemen:

Lubjeet: Fictitious Name Statute

This will acknowledge receipt| of and thank you for
the memorandum containing the Tentativel Recommendaticn of the
(:} Commission with respect to the above mstter.

I commend tie Comission on the results of its
labors to revise the law in this field.] 1 have a few sug~
Zested changes which 1 would aporeciatel being consicered by

the Comilssion (references are to sropo
Chapter 5 of Part 3 of Division 7 of th
fessions Code):

17962, at leust by comment t
I believe it would te hirhly Cecir

sed sections of
e Husiness and Pro-

b this section,
ible to incicate

tnat the chanter is upo.icablie only te i person
who "transacts business" in Carifobrnia.

LiecE,
N . £ v k]
second line of sunpuragrah {&) te

1 sugrest thut the word "ure" in the

replaced by tie

words "tronsuct obusiness in this Ltate undepr™.
This likewise would tie in with tine lLanguogme in

17402,

fa
n

i. It ris cone to my attentid
persons in the packared food i:ndust
srace procucts under sackames contd
name, Althourh this likely is a vi
Zub¥9l of the Health and Safety Code
why the Fictitious Name Statute mig
cruten to such parties.

bn Lt there are

vining a fietit:ous
vlition of Section
2, 1 see no reauson
"t e used as a

They likely could take the

position that snid statute recognizes the sropriety

of using a fictitisus nume.

In sone manner it should

Lry wro nariket lowor

rese changes are sugpested for toe feiilowing reassons:

Y




O

Czlifornia Law Hevision Coumdiscion f iy July 7, 1960

be made c¢lesr that were use of aifictitious name
on an orticle cdoes not nccessurily constitute
"Lrunsacting business™ entit ling such o person Lo
file « fictitious nuse certificuye. 1in tais re-
gard, I note your comuent to Section 17905 stutes
that "The verilication requirement is new wnd is
inciuded orisurily Lo prevent a gerscon fronm
executing a felse certificate . | . " Since it

is obviniely the desire of tue Cmialssion to sre-
vent, Lo Lhe extent ractical the riiting of false
certificates, the statute should rake it s clear
as pogsible that wuerely using a flictiticus name,
unless such use ic a sart of "urcnudctlﬂ” tusiness™,
¢oes not cntitle such serson to ffile & fictitious
nane certificatse.

2. 1In view of the fanet tiaf Lection 17911
(:: creates a rebuttuble presutistion |of the truth of
: the inforrsticon ticted in the centiricuate, cte.,
it is 8ll tne sore wrgent Lhot the statave be
usde clear Lhst mvﬂoly wae use clfl an ciiae Lmtr-
out Lne accodpanyin reguirenent [coat it e od
in “ETJIEUCLiI” busness" voes ngu entitle Lwe
uzer Lo uvhe benelive of Lhe stutdte.

3. drneer Lectlon 17912 rhe lenly person subjiect
to civil penally Jer violatlon of] the cha,..er is
one "who Phuid"iy Lranascty bucdnens".  Heace, i1f
the uner of an olics Fl ¢o s leyditious orme certi-
ficate for such collutersl benefis as it way be to
nim, he is not =ven odeHCt Lo coaalty if he fsils
o file a new certificate on or Hefore tre axsirs-
tion date, nor is he subject Lo persily in zny
obther way uncer the statule.

lacidentally, I woncer whetier the word "chirono-
logleal™ dn Laection 179lu{a; shoule not be "albshuuntical™.
would it nol te a lot ewsier to ausk for CepthjiCdLES from vie
file by the name of Lhe registrant rat)er than the gater

Tnhank you Uor consicerin« t lose renmrks.

(:: Yory truly yours,

£

sk s ]

£

. lelvin L, monsor
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Informative Research,
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July 1, 1966

Mr, John H, DeMoully, Executive Secty.
California Law Revision Commission

30 Crothers ilall, Stanford thiversity
Stanford, California 94305

Dear Mr., DeMoully:

Thank you for directing a copy of the contemplated changes recamended relating
to Fictitious Name Statute under date of June 20, 1966,

Your commission asked for reconmendations concerning this change in Fictitious
Name Statute, and I would like to put forth a couple of such recommendations at
this time,

Basically, I feel that this revision is an improvement and would be helpful, how-
ever, in some instances it appears to be too stringent.

Under 17906 - Expiration of certificate, section (b), the applicant should not be

required to have his certificate expire as a result of a change of address, unless
he moves to a different city or, perhaps, even a different county, as such a move

should not affect his renistration with the clerk of the county where he was ori-

ginally registered.

Under 17912 - Civil nenalty for violation of chapter, it seems to me that on
renewal of this repistration fines of $500,00 for failure to renew is rather
excessive, particularly in view of the fact that under section 17907 - Notice of
immending expiration, it sets forth that "Neither the state nor any officer or
emnloyee of the state is liable for damages for failure to mail the notice as re-
quired by this section", It is guite possible that an oversight as to the date
of renewal could easily be made by the holder of a certificate who was not
properly notified by the State, and under these circumstances it seems that a
$500.00 penalty would be excessive,

It is honed that these supsestions will be considersd. Other chaneses in this
statute seems to be well taken.

Yours very truly,

Y N
| ‘: / f.{'i.‘(’h :‘/{}-;_( {{“*:E;_r".
J. F. Hartnott, Jri™
General Manacer ' -
Southern Divisien
JF/ jk
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S8AN FRANCISCO 8

June-é#, 1966

California Law Revision Commission |
Room 30, Crothers Hall

stanford University

stanford, California 94305

Attention: Mr. John H. DeMoully, Executive Secretary

Centlemen:

_ Thank you for your circular letter of June 20 directed
to Gredit Bureaus and similar organizations requesting an
opinion on the tentative recommendations re the laws relating
to the use of fictitious names. '

- {t is our opinion that the tentative recommendations are
gppropriate. We see no harm in eliminating the publication
requirement, : : ' )

NOTE: (If there is substantial opposition to the elimination
of publication, we suggest that publication once, rather than
four times, would overcowe cobjections and reduce the expense.)

We consider that the Filing of a fictitious style with the
Secretary of State is desirable. We have no objection to a
secondary filing with the County Clerk, Ome index at the State
level would, in our opinion, be wore comprebensive.

YouPE/G ;}truly,
A

. . 1. '\Il—'):,'.\
 Charles J, Benson
. | @General Manager

CJB:fx

¢c: Mr. Robert €, Kopriva
- Mr. E. F, Hodge
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i . 617 SOUTH -OLIVE ST FREET N
s ' - : o LOS ANGELES 14, CALIFORNIA '
' TeLEPHORE MADISON V-1282 ™
SN | o July 1 1‘95&5

|
. califarnia Law Revision Comission
R smfm, California 94305

Re: 'I‘I'IE PIC'I‘ITIGIE m STATUTE

" Gentlemen:

Myoufominvitingustopm thwghlatoﬂn
revision. We have cmledwithwrawad

offer the following:
- 1. We believe that the pro new penalties for P

LT approprinta, but in addition, we suggest that the
R S existing penalties be also Ietained

9. Our attorneys believe that he law should not be re- -
located and become a part the Business and Pro- . . -
fessional Code, but, instead, should remain in the FRRE

B Civil Code where people hav# been accustomed to find-
ing it for many years. . R

3. It is urged that the secti ha amended to pctiit
e ‘ ‘ the filing of an action in the plaintiff may be
T L described by his registered fictitious name, instead
dL A of under the names of the pprtnera.- In our pnrtieu— , ‘
i : . . lar case, we had, at one time, four partners, se that = =« -7
we are very conscicus of the additional work involved .
in reciting the partners’ in a1l aetions wbote-
in we are pla:lntiffs. '

P

Sincersly,
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Sax PHANCINOO, CALIFORNIA 20

KENNETH M. JOHMSON
VIHCE PREMDENT AHD TOURLLL

March 18, 1966

Mr. John H, DeMoully

Bxecutlve Secretary

California Law Revision Commission
Poom 30, Crothers Hall

Stenfoxd Univerelcy

Stanford, Califernia 94305

Re: Fictivious name statute (Givil Code
Sections 2466-2471)

Dear Mr. DeMoully:

This is in reply to your letter of March 16 relating -
.he possible mvision or repeai of the California Fictitious
Name Statute.

Inscfar os the bank iz concerned, 1t would have no
objection to the complete zzpeal of this legisiation. I cannot
see that it serves any real purpose insclar as we are concerned .

On the other kand, I think that the statute or someth’ 7
similar serves some purposs insofar as the general public is
concerned. For exaanple. 1t I aw hit by a truck bearing the namc
XYZ Supermarket, it would be beipful Lo we if T could find cut
quickly the names of the parscus whe in fact constitute XYZ
Supermarket., A aiwilar gltcation ds where the ABC Laundry ruilns
my wife's evenlng gown.

My specific suggestion would be to retain the sectliom
in modlfied form but eliminate the reguirement for publicatien.

Also I am not very Zond of the only sanction ilmposed
i.e. the ipability to file suit ip a fictitious name. As you
point oulb, this cas be eliminated at the time legal action is




i'v. John H. DeMoully

]

desired. Possibly, the statvste wipghe provide for a dollax
penalty where a fictitious name is wsed, and there 1s no filing.

In practice, uader the present statute it has been
difficult at times to determine what is sz fictitious nsme.
i.e, For example, Swmith & Sons.

Incidentaliy, & find voux project rather interesting
and would appreciate your keeping me infoiwed as to developments.
Sincerely,

.
-
S

B e w:;j 7 Ir’

- W - 4 -
;/!l' N /f“f/ifr" o t ‘-__"....—"':*-—--u.r.._ e
R SRS TS ! -

‘Renneth M. Jobmson
Vice Pregidant and
Lounsel

KMJ:8b
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LAW OFFICES

VALENSI ANMD ROSE
aaas WILSHIRE BOJLEVARDG
STERHEM G. VALENS: SWITE 312
SIONEY R.ROSE BeverlLy Mitts, CALUIFORNIA SO
JAMES STOTYER | : - QLEANDER Br3E50
CONALD FEIMBERG OLrMpPLa F-RB2E

June 13, 1966

talifornia Law Revision Commission
30 Crothers Hall !
stanford, California 94305

Re: Proposed revision of fictitious firm name
procedure (Civil Code Sections 2466~71)

Gcentlemen:

In the June 6, 1966, issue of the Los Angeles Metropolitan
News I had occasion to note an article announcing that
the above revisions are under consideration by you.

As a lawyer who represents a number of business men I am
most interested in obtaining whatever information you have
available regarding the recommended revisions. In this
regard I trust that the recommendatiomswill include the
elimination of the costly and cumbersome publication
procedure.

Thank you very much for your efforts in this area, which
has long required legislative revision.

Yours sincerely, 7,
"; - o ;z ;-.'-:"/;

e e e

'Sidﬁey R. Rose
for Valensi and Rose

g

SRR:rsw




California Law Revisicn Commissicn
30 Crothers Hall

Stanford University

Stanford, California 34305

Subject: Comments on California
Fictious Name Statute
Revision

Gentlemen: ,

felow are listed comments reparding above From the Credit
Bureau of Santa Clara VYalley.

Elimination of publication requirements would require a
manual search of clerks records o cbtain information on
new business,

peast
L]

2, If publication requirements are eliminated it appears an
additional burden will be pluced on county and state offices
in making such public informatien available,

3. A central file system would be more acceptable if publication
af such information were made by the State, Having a central
file might indicate that intercsted parties would have to sub-
scribe to more lists or publications and possible items in-
ciuded in such publication would not be of specific interest.
A central file system would be more acceptable if publication
were made in the county in which the subject tends to operate,

4. There is nc apparent provision made For the Secretary of State
to make copies or to provide distribution on any Iist to inter-
ested parties.

Thank you for providing the cpportunity to us to make comments,

Sincerely,

CREDIT BUREAU OF SANTA CLARA VALEEY““T“‘*“—w-

Roper R. Hocken :
Reporting Nivision Manager e

RRH/1d
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PETTITY, BLUMBERG & SHERR
ATTORNEYS AT LAW

BLAINE &
LAINE BETTITT 2808 MERCED STREET AHEA CODE 209
BTEPHEM M. BLUNBERG \ TELEPHOHNE 237-478)

MORRIS M. SHERA, LL.B,, C.m A4, FRESNO, CALIFORNLA, 23721

JAKES H. FLANAGAN, SR July 22, 196$

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
30 Crothers Hall

Stanford, California 94305

Re: Fictitious Name Statuyte
Dear John:

|
Please put me on the Commission’'s mailing list.
The following are my comments on thd Commission's Tentative
Recommendation on the Fictitious Nane Statute. I only had
(:: a brief opportunity to review it, but I hope my suggestions
are of some help. :

In general I am in favor qf the proposed revision.
It is good and long overdue. My brief constructive criticism
is directed to a definitional problem in coverage, the informa-
tion required in the certificates, the sanction for non-compliance,
and the destruction of certificates.] '

A definitional problem will undoubtedly arise under
the proposed Section 17902 concerning "regularly.” Perhaps the
Commission intends that exact definition of the term as used here
should be delineated by the courts case by case. However, if
the Commission has a specific standard or definition in mind, it
should be included at least by referlence in order to minimize
litigation and uncertainty. =

As for the information reguired in the certificates,
I would suggest additions to proposed Sections 17904 and 17908.
To Section 17904{b) should be added "if the person has no place
of business in this state, the complete address of his principal
place of business elsewhere." Furthermore, there should be a
requirement of a new certificate or an amendment of the existing
one if there is any change in the information given, including
even any change in any address given. In Section 17909(b) (4}
(:3 the complete address of the corporatficn's principal place of
business should alsoc he required. &2' related suggestion, in line
with the Commission's aim to “make the information concerning
fictitious names more accessible to Ehe public,” would be to

amend Section 17909 to provide for indexing under the names of
the individuals, partners, partnerships, and corporations:




California Law Revision Commission
July 22, 1966
Page 2
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I realize that this would be burdenéome, but that might well be
outweighed by the benefit to the publlc (it also is reguired in
the present Civil Code Section 2470).

Concerning the sanction provisions in Section 17912,
I have two suggestions. While the idea of a2 more effective
sanction in order to compel compliance is basically sound and
vitally needed, the proposed provisions may well be too strict
and limiting. I would suggest that the actions may be brought
by local county counsel and that the penalty only be set at a
maximum. The former suggestion would take the burden cff the
Secretary of State's office and perhaps would expedite compliance.
The latter suggestion would allow the trial court some discretion
in levying the penalty depending on the circumstances. A high
maximum, such as the figure already proposed, should be a sufficient
deterrent to non-compliance.

I strongly disagree with the proposal in Section 17910({b)
for allowing destruction of the certificates at such early dates.
Instead I would suggest ten vears after expiration or earlier
termination. The reason for such a suggestion is that these :
filings are often used to determine kroper names of the persons
and entities involved for filing of lawsuits and proper service
of process. Furthermore, mere explrbtlon or other termination
of the certificates do not mean termination of the businesses
involved and destruction of the files immediately on expiration
or other termination of the certlflcptes would defeat the purpose
for making the files available to the public. I note that Civil
Code Sections 2469.,2 and 2469.3, added this year, provide for
a flve—year expiration and for destrhctlon only if microfilm

copies are made {excellent idea).




California Law Revision Commission
July 22, 1966

Page 3
Give my regards o all on the Farm.
Very truly yours,
i
James H. Flanagan, Jr.
JHF :hg
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Mr. John H. DeMoully July 28, 1966

Accordingly, it would be inappropriate for us to
comment with respect to the Commission’s proposal,

Very truly yours,

A S
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)

Joax W Broogs

ATTORNEY AT Law
aday LONG BEACH BOULEVARD
1.oNG Beacn 7, l':.u.lmmtm

GARFICLD &- 0417 :
MAIHING ABDRESS: P b-BﬂlVMAT H

August i, 1966?

California Law Revision Commission
- 30 Crothers Hall :
Stanford, California 94305

In re: Recommendations relating to
Fictitiaus Name~statute. -

Gentlemen:

' I have studied, in detail, the proposed
_revision of the statutes relating to Pletitlous Names;
and I am heartily in agreement with the Commisslon's
recommendations, having had some experlence with the
archalc provisions of the present law, .and with the
wholly unnecessary expense of phblication.

At first I was rather 1nc11ned to feel
 that the flling of a Certificate of Fictitious Name-
really is superfluous, insofar as it pertains to. lim-
ited partneraships; since, in orﬁer to create & limited
partnership, a Certificate musti be recorded in the -
County of its principal place of businéss, I feel,
however, that the bepefits which would result from the
establishment, by the Secretary of State and by each
of the County Clerks of an indek of Fictitious Names
are sufficient to overcome my objection. .

I should like to be added to the Com-
mission's mailing 1ist, :

Very f;ruly,‘

ol

_— l oo .;'J.‘:-:"\' H
Johh W. Brooks

- JWB: §r
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- PORTLAND ¥omo 66-52 1o ix LOS ANGELES

MCCORDS DAILY NOTIFICATION SHEET

Published by McCord Company « Bstablished 1910

1581 MISBION STREXT + SAN FRANCISCO 3, CALIFORNIA . TELEPHONE MARKET 1.4874

June 23, 1966

Mr. John H. DeMoully, Executive Secretary
California Law Revision Commission

Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Many thanks for the letter of June 20th and the copy of your tentative recommendations
regarding the fictitious name statute.

l still stand on my comments as expressed in my letter of March 15th, but would not
object to the odditional filing in the Secretary of States office. However from a “grass
roots level” it §s important for a credit reporting organizetion to be in the position
where it can easily obtain a copy of fictitious name filing and forward it to clients.
The only practical way to do this is through the publication and | strongly recommend
the retention of it.

Sincerely

MC CORD COMPANY
‘W. umli
President

WK /fofc
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GOODMAN, HIRSCHBERG AND KING _
©. K. HIRSCHAERG ATTORNEYS AT LAW TELER=ONE
MAX AL GOODMAM ) ABS O WILSHMIRE BOULEVARD “-:::?:::‘al&
STREHEN SCOTY KING LOS ANGELES, CALIFORNIA 0005
GILBERT G, LIFPMAN
FLORENCE PESSAN AQSENSERG July 26’ 1966

California Law Revision Commission
36 Crothers Hall
Stanford, California 94305

Re: Fictitious Name Statute

Gentlemen:

Thank you for the tentative recommendation relating to the Fictitious
Name Statute.

It has been my belief that the Fictitious Name Statute, as it now reads,
hag no "teeth" in it. In the event a party fails to abide by the statute,
the sanciions are minor, Your tentative recommendation suggests that
a person failing fo comply with the statute be subject to a civil penalty
of $500. 00, prosecuted by the Secretary of State. I do not believe this
would be adequate, in that it might be difficult to get the Secretary of
State to prosecute such an action.

I would suggest that, in any litigation concerning a party who has

failed to comply with the Fictitious Name Statute, that party should be
required to pay the other litigant a civil penalty. I believe that a privats
litigant would be more likely to enforce such a remedy, than would the
Secretary of State. Also, my suggestion would abrogate the necessity . -
having the Secretary of State become involved with numerous items of
litigation. The knowledge that any litigant might recover this penalty
would act as a strong impetus to all persons to abide by the Statute.

In addition, I would suggest the following. Most persons doing business
under a fictitious name must also acquire some form of public license
created either by the city clerk, state board, or some other similar
agency. Before such a license is created, the party should be reguired to
present proof te such agency that the party has complied with the Statute.
Perhaps a certified copy of the filing of the fictitious name should be

presented to the agency.
Thank you for the opportusnity of making the above suggestions.

Very truly yours,

.k . 'j.—' - ‘.f: :
PN /'(" S- ./:_7.

_STEPHEN SCOTT KING

SSK/pc
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ASSETS RESEARCH

A DIVISION OF NATIONAL BUSINESS FACTORS

karch 18, 1966

California Law Revision Commission
Roox 30, Crothers Hall

Stanford University

Stanford, California

ATTENTION: John H. DelMoully
Dear Sir:

In answer to your letter of March &4, 1966. We are not
aware of any purpose served by the fictitious name statute.
Also, the requirement of publication doep serve a useful
purpose and would be suificient if the information were
merely required to be filed with county elexrk,

de do not use the fictitious name statute and would not
object to the repeal of this statute.

Very truly yours,

oL
\” - "'--1" L"“JL\.C o T
C. Shaber

C5/kk
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Based on a survey of the county clerks, the number of Fictitious

Name Certificates filed during a calendar or fiscal year in each eounty

is estimated below:

County Number County Number
Alameda 861 Orange 2,900
Alpine .2 Placer 85
Amador nc reply Plumas 20
Butte 113 Riverside 73
Calaveras 1z Sacramento 528
Colusa 9 San Benito 32
Contra Costa 400 San Bernardino 870
Del Norte 25 San Diego 2,726
El Dorado 132 San Franciseo 1,110
Fresno 323 San Joaquin 256
Glenn 8 San Inis Opispo 110
Huamboldt no reply San Mateo Los
Imperial g1 Santa Barbara L37
Inyo 24 Santa Clara 1,000
Kern 411 Santa Cruz 108
Kings 16 Shasta 237
Lake 55 Sierra 0
Lassen 19 Siskiyou 67
Los Angeles 20,958 Salano 151
Madera 30 Soncma, 261
Marin 279 Stanislaus 160
Mariposs no reply Sutter b2
Mendocino kg Tehama 32
Merced 145 Trinity 11
Modoc 24 Tulare 1k6
Mono 20 Tuolumne 26
Monterey 300 Ventura 633
Napa 50 ¥olo Th
Hevada 29 Yuba 33
TOTAL= 37,836



RANK M. JORpAN
CRETARY OF BTATE

 Memo 65«52

OFFICE OF THE

Secrebiry of é%tztik

UNIFORM COMMERCIAL COBE DIVISION

I
F. 0. 80X 1738 |

August 24, 1966

John H. DeMoully, Executive Secretary
California Law Revision Commission
Room 30, Crothers Hail

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

| have read the revised dratt of the proposed 51
business names and present the following commend]

It is assumed that the Secretary of State's Cffi
for determining whether a fictitious business na
40 days from the Time a person commences transac
under 8 flctitious business name.

Section 17903 provides that if the person filing
the statement must contain both a principal plag
residence address. s there any particular reas
place of business address and a residence addres
I two addresses do not serve any important purp
the principal place of business address be requi
principal place of business in this State then +
required. Carrying only one address in the inde
as retrieving and comparing information for cert
the use of a computer, easier and less costly,

Perhaps 1t would be well to define the term "principal place of business”.

times we encounter situations where a person wit
principal places of business.
only be one principal place of business.

(@), These sections provide that 40 days after
filed statement expires. Our office would have
when there has been a change in the registrant’s

when there has been a change in a partnership, or

its name.

expired. This would in turn cause the Secretary
certificate stating that a particular fictitious
effective when in effect i+ has expired.

If such a change cccurs and a new statement is not file
of State has no way of knowing when the filed statement shouid be

SACRAMENTO, CALIFORNIA 95808

atute concerning fictitious
s relative therato:

ce woutd have no responsibiiities
me statement is filed within
ting business in this State

s an individual or a partnership,
e of husiness address and a

pn for requiring both a principal

& for individuals and partnerships?
pse, it is suggested that only

red. in the event there is no

he residence address could be

x will make Indexing, as well

i tfication purposes, through

Many
insist he has two or more

It has always been cur contention that there can

rtain changes tag plade, the
G way of knowing, ifQr example,
principal place of business, or
when a corporati n has changed
, The Secretary
rked as having.
of State to perha Jl ssue a_
business name sta emenf{is presanfl1
4

I+ appears as though it would be difficult fo édE;nisTer Section 11906 () (cy & !

——




‘a new statement.

h]

Mr. John H. DeMoully
August 24, 1966
Page 2

There does not appear fo be any section which specifically covers the fiting of

t. Wouldn't it be desireable to
indicating that a new statement is to be filed
tn Section 17906 +ake place? :

include tanguage in the statute
when any of the changes mentioned

It is suggested that a statement of abandonme¢f inciude, in addition te the

information called for in Section 17908, the

le number which was assigned to

the fictitious business name statement by the|Secretary of State's Office and

the date on which it was filed in the Secretary of State's Office.
sitively identify the statement to

information would enable our office to more

which the sbandoned name appiles. |

The additional

Section 17911 provides that the county clerk shall maintain an index of information
concerning fictitious business names and that [such index shall consist of cards,
with the information imprinted thereon, and fyrnished by the Secretary of State's

O¥fice.

So that the counties can maintain a nelatively current index, shouldn't

our office aiso provide them with information |as fo expirations and abandonments?

Sacfion-lfglz (b) provides for the Secretary of State to issue alcerfificafe

showling whether there is on flle as of a certai
fictitious business name statement, etc.
be changed to read: |

n date, any presently effective

I+ s suqggested that Section 17912 (b)

"Upon request of any person, the &ecrefary of State shall
issue his certificate showing whether according to his
records there is on file, in his office, on the date and

hour stated therein, any presently effective fictitious
business name statement for:" (Underscoring denctes wording

which has been added)

This change Is suggested because if a person having filed a statement has a

‘change of address, or there Is a partnership

nge and the Secretary of State

is not notified of the change within 40 days, the statement will in effect expire.

The Secretary of State's records however will
it is unaware of the change.
"according to his records” to Section I?912(bJL

ot reflect the expiration because

Therefore, it seems necessary to add the key words

Section 17912 (b} (]) seems to be practically {the same "as Section 17912 (c).

There does not appear to be any provisions for
copies of fiied statements upon request, If yp
furnished upon request, we suggest a fee of $i

The proposed sfatute does not specifically indj
be necessary on the part of those persons who,|
statute, are transacting business in Californit
and who have already filed a fictitious busine
clerk under present statutes. I+ is assumed th
statement with the Secretary of State's Office)

the Secretary of State to furnish
u feel that copies should be
per copy.

cate what action, if any, would
as of the effective date of the
under a fictitious business name
s name certificate with the county
at they would have to flle a new
within a given period of tTime.

It this Is the intent, perhaps it should be mofe specifically covered.




Mr. John H. DeMoul ty
August 24, 1966
Page 3

We cannot at this time give you any indication as to whether the fees proposed
in the draft are too low or too high. Until we have some indication of workioad
volumes, [+ is difficult to make any cost evaluations,

We may be quite concerned with the effective date of such a statute from an
operational standpcint. i

If the legislation is Intreduced at the [967 legisiative session and it provides
for a January |, 1968 effective date, we may en?ounfer probtems. Any monies
budgeted for the program would not be available|to us until Juty 1, 1967, Six
months is hardly enough time in which to acquire the necessary staff, write,
text and debug computer programs and to obtain any additional data processing
equipment which may be necessary. Perhaps an etfective date of July I, 1968
would be more realistic, |

| have made-a copy of the draft avaitable to Mri Martig and perhaps he will have
other suggestions. ;

My apologies for not having answered your letter sooner. What with vacation
schedules and 2 number of other projects with high priorities, the days are
Just not long enough. It we can help in any other way, please let us know.

Very truly yours, E

FRANK M. JORDAN
Secretary of State

|
By: , r: ﬁ-‘rvrd”—_—‘-‘_ - i
L RY J. Nannini |
“Rssistant to the Secretary of State :
RINsic

cc: Mr. Ralph Martig
Legal Counsal
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SAMPLE OF INFORMATION PROVIDED BY
SECRETARY OF STATE CONCERNING FINANCING STATEMENTS
UNDER THE CALIFORNIA COMMERICAL CODE

CALIFORMIA FINANCING STATEMENT FILINGS, SD PAGE 1
ANAHEIM, CALIE,

BALLMAN NiLL[ﬂM 122 i HROADVAY - GEMERAL OTORS
ACCEPTANCE CORP' 2323 N GLASSELL ST SANTA AN,
07728766 ~ UCL 2=6F 65=001722
CASEY-EECKHAM PUNTIAC [Ne g0 AMAHE TH wLVD = TO
GENERAL MUTORS ACCSPTANCE COURP 2323 N GLASSELL
ST SANTA ANA, CALIFE,
07728766 - UCE 2-b6F 65=001716

P o ANAHETM RLYIY ~ TUO GENPRAL MOTORS
EOCORP 2223 M OGLASSELL ST SAMTA ANA,

HEL Z=6F £5=001714

DANY 2RO N WTLSHIRE - TO
AL BANK 347 ¥ L FMNCOLN AVE

Q77297 66-065900

200 S ANAHEIM ALY - TO GENERAL
cuRd 2373 N GLASSELL ST SANTA
5
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RESCL LDORALD bLwad S RUuSE = DA WERTGH PLATIRG G0 454
$ RUSE = 7L THE ULYLITE CORP 3628 £ DLYMPIC BLYD

R sELE™ :
EOUTP&ENT “AFH}uFrf NI/ 2%/ 66~DR5E92

i ST CENTERY IMC »lae & LINGOLE =
CES RISCOYST Tv o APELIANCES 2138 £

T FHERSN=DEONT SisITHEZN CAL LR T

TE AV LTS AMGE qug CALE .
NT/29/66=-NH4%84]

b UHAT DN 405-A LES L - Hﬂﬁ
iE 3 f%fﬁ 4054 WEST KATE TO FIRST
T ’ ﬁIhV £ TRUST CO BAY EAST COLMRADN
BOULEYARL PASADEMA C4& 91101
EMNTURY NF/ 294 H0H=-N66094

STEFFY BUICA GG 953 5 ANAHFIM - sBLVD -~ TOD GEMERAL
FT L ; i C CORP 27323 N GLASSELL ST SANTA

OT728/66 - ULC 7=-8F 65=-001 5964

=
=

WILSU PEYE 1200 M EAST ST = DBA PETE WILSON UNION
1200 M EAST ST = T0 EOUIRPMEMT DISTRISUTNIRS OF
CALIF 7300 S AVALON #LVD_ LOS ANGELES, CﬁLIF -
ASGH TRI FINANCTAL CORP 3777 GALMES ST SAN
OYEGT, CALTF,

EQUIPHERT 0T/ 297 66-065717

BRAWLEY, CALIE,

VALLEY TV & APFLIANCE SERVICE INC 518 € ST = Tn
PRILCU EINAMCE CORP 4392 & WASHTNGTON BLYD 108
ANGELES, CALIF. _

APPLIARCES AFTER ACHUTREN PHPRTY PROCEEDS
077797 66-166097

GUARDIAN CHEVRGLET 146 S RREFA = T GENFRAL MOTORS
ACCEPTANCE CORF 23237 % GLASSELL ST SANTA ANA,
07/ 28766 = UCL 2=-6F . 65-001701
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LAW OFFICES

LOWENTHAL & LOWENTHAL

MORAIS LOWENYMAL 400 MONTOLMENY STREET

JULIEY LOWERTHA : ) %7 ' : ’
JEROME N. FIELD : Auvgust 73, 1966 SAN FRANCISCO 84104

JORMN M, JACOESON . ) ToxrHOnt 906-3328 —_—

-

REED 4. REMNENT . AREL SeOE Al

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Roon 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: Tentative Recommendation on Suit
By or Ageinst an Unincorporated
Association

Dear Mr, DeMoully:

four letter of August 22, 1966 and its enclosure
are greatly appreciated,

' The approach taken in the tentative recommendations
is one which I believe is highly desirable. It will provide
a central point at which to discover the existence and pro-
per persons to s.rve to reach unincorporated associations,
including partre-shipns, where such information often ds
upon the fortuitcus circumstance of knowing the identities of
the real parties owning the partnership or association and
being able to locate then.

There arc twe aspects which come to mind thgt'it
- 1s suggested ought to be considered for further revisions of
existing law.

At cormwon law {as discussed in 37 Cal. Jur. 2nd,
p. 6564-667) ail of the real partners must be named as E:rt-
es plaintiffs in an action on an obligation owned by t
.association or entered into in the name of the association
or owned by the association at the time the obligation was
- made. However, there is authority (37 Cal. Jur, 24, pp. 696~
' 698) that the partnership may not maintain an action on the
.~ flrm obligation unless it has first complied with Sections
2466 and 2471 of the Civil Code. It seems an anomaly to say
that the members of a partnership must comply with the statu.e
concerning publication of a Certificate of Doing Business
Under a Fictitious Name yet must sue in the names of the part-
ners rather than in the name of the £firm. .



A

It would seem appropriate to change the place for
filing the Certificate of Doing Business Under Fictitious Name
from the many different counties where the principal office
could be to the same central point with the Secretary of State
under the proposed CCP §395.2 and Corporation Code §24003.

The fact that an unincorporated association would be
allowed to sue and be sued under its common name under the pro-
posed CCP §388(b) would not necessarily cause a court to con-
clude that compliance with the fictitious name provisions of
Civil Code sections mentioned above is no longer required be-
cause those sections are in terms of whether or not the action
may be "maintained'.

The proposed CCP §388{(a) could raise the question of
whether a "person’ included a limited partnership, a general
partnership, a corporation or other form of organization as a
member of the 'unincorporated association.” No case has been
found where this question arose under the present CCP §388.

The i'act that it has not arisen is not too surprising since the
present Code section deals with naming such unincorporated
assoc: ations as defendants rather than stating a statutory
qualiiication for the exercise of a right or privilege by the
unincorporated association. No doubt there are some judges

- who wot ld hold that a statutory right to sue in an artificial

name is in derogation of the common law recuirement that the
action le maintained in the names of all of the partners of a
partnerchip, and then proceed to hold that a particular "unin-
corporated association’ could not strictly comply with the pro-
posed CCP §388 because at least one member of the unincorporated
association was not a natural person. Perhaps this point would
be obviated by adding a subdivision to the proposed CCP §388
along the following lines:

"(c) A 'person’ includes natural person, general
partnerships, limited partnerships, corpora-
tions, and other unincorporated associations
or organizations.”

An interesting side effect of the proposed CCP §388
is that it is broad enough to settle one point concerning limi-
ted partuerships which does not appear to have been settled by
any decislon that has come to my attention. That point is

whether all of the actual members of a limited partnership must

be named as plaintiffs where an action iz brought on the claim

- of the limited partnership. Present law, from one point of view,

could be said to require naming all of the partners, including
the limited partner members on the theory that the law appli-
cable to general partners applies to limited partnerships where



‘-

e

necesgary to provide the law applicable to the relations of
limited partnerships and to the extent not inconsistent with
the Limited Partnership Act. Such a conciusion would tend to
expose a limited partner to liability other than as provided
in the Limited Partnership Act if there were a counter-claim
Or cross-complaint resulting in liability over and above the
plaintiff’s claim and there were a failure to plead and a fail-
ure to prove the limitation of liability of plaintiff limited
partners. t is small comfort to say that the limited partners
thus exposed to an excessive liability would have the recourse
against the general partners or partner,

It is suggested that the foregoing speculations upon
the state of the law and consequences justify some attention
to the areas outlined. I regret that I am unable to analyze
the recommendations in any degree of depth or to pursue the
consequences of the above suggestions to any greater detail
at this time. It is hoped that the recommendation is success-
ful whether or not &ny of the thoughts expressed in this letter
are adopted,

It would be appreciated if you could put me on your
mailing list for any further developments in this area of legis-
lation as the matter progresses.

Very truly yours,

JOHK R, JACCBSON

JRJ/s
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- MEMBEREMIE {INCORFLETER
SALHAMOBRAL POST. ATIVOCATE
CALTADEWM) THE ALTADEMAM
ANGLLLE MESA (400 ANGKLES]}

MLWIS-ADVERTIIER
THE ARCADIA TRIDUKED
ANIEBIA NLWE
LAVALON) THE CATALINA IBLAKDER
AZURA HERALD ANG POMATROPIG
RALDWEN PARK DULLETIN
OCLEFLOWER HCHALD-ENTERMAIEE
UELL . CARGLRE NOCVICW
WDELL . v wosD] INDUSTRIAL MODT
THL LELYEQURE CITHIEN
BLVERLY MILLE CETIZEN
OUHRIAHWK REVICW
CALIFORKIA (Los AMGELER) EAGLE
CANOGA FARK KERALD TRIBUNE
CHATSWORTH HERALD TRIDUNE
LLANLKCNT maUNIER
COMITON 1T RALD AMERICAN ANO

THE COMPTON HERALL
THE COVINA ARG US.CITIZEN
CULYER CITY) EVENING ETAK MEWR
DOWNEY LEADER
DOWRLEY LIVE WIRE
THE DUARTEAM ANMD LDUAATE OISPATCH
CAGLE ROQCH SLNTINEL
EAST LOS AMGELES GAZETTE
EAST LOB ANGELES THIRUNE
EASTEIDE (LoB ANCGLES) JOURNAL
CAST WHITTICR HLVIEW
TL MONTE MERALD
EL BLGHNDO MENALD
Eb SCcRone GTAR
IFMLATONE Pada) SOUTHEABY NEWR. *HLES

ANO FIHULTONE FARK NEWE
THE FLOWENCL MESSEMGER
GANOLNA YALLEY NFWE
GLENDALI" RMWG.PHERS
GLENMDOHA PHEWS
URIFFITH FARKE NEWS
HAWTHOIHME PHELS
HENNMGSA BEACH ACYIEW
HIGHLAND F'ANK MLWS O ERALD & JOUAHAL
THOLLYwGRE ) CITIZEN NEWS:
HUNTINGTOMN SANK DAILY BIGNAL
PHGLEOWOON OAILY NEWS
(RANERLYEN] ANTELOPE VALLEY

LEOGYH - GATETTE
LA VOCHNE LEADEH
LAWHNDALE THIUIINE B NORTH MONETA

CANDUNLANDE TRIRLWNE
LEWNER GITIZEN
LINCOLN HUIG TS (LOS ARGALES;

CHLLLETIN-NEWS
LOMITA MNEWS
LONG e ACH IMDEPLVDLNT
LONG BEACH PHCLS TCLEGRAL
nTINEL

_—=r e
FLAT RN

LOG ANLELES 4

THE LYKRWOD HEED

TrHL MAL 11 TIMPS

HANHATTAM UIZACH NOwR

T MAYWOOR Jo AL

AMorGY A DAILY NEWI-PORT AND
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Aupust 25, 1966

Mr. John H, Dellounlly

zxecutive Secretary

Celifornia Law Raviaion Commission

Crothers Hall, Rw30

Stanford University '
Stonford, Califommnisa

Dear Mr, DoMoully:

Thank vou I'or your thcushtful invitation but I
shall not bo ablae to be at your commission hearing
Septerber 10, as on that date I am scheduled for &
hearing in Reno bafors the Federal Bureau of Lang
Management., However, I take thnis cpportunity to
record my disasreement with you and the commission
that publication of fictitious firm name certificates
places "an unfalr burdon on the small business man
wno cannot alford to incorporate.”

I am a small businessman and it cost me %S00 in
lawyer's fees %o incorporate. This ¢Xponsea was in
additlon to filing ang corporato hool costs and g
¥100 minimum annual corporate franchlse tax which
Governaor Erown throe vosrs asxo raissd from the
nroevious HZS lPae,

If I ned not ghosen to incornorate I could have
done buninens wnder the flebitious Flrm name law in
this county for a county clerk's fee of $2,00, plus
the meing publicntion acst of $18.00, You must agres
“hat this 1s something less than the $500-5600 ine
corporation cost.

The county elevr¥ tells us thas 21,000 certificateas
were filod and publishod in this county during 1965,
He also reporis thab during 1965, his office recsived
32,000 inguiriog resarding: filetitious Tirm names over
the counter and 3,000 by telophone, plus 2,400 by
mail, Of course the eredit reporting and listing
agencioes must have recelved many too, I think this
Irdleates Lo soma extent the interest of the public
In fletitious numes.

I heve perscnally this date run a cost study on
most of the fictiticus nsme certificates thaot were
published in Los fAnpgoles County during the past month
of July. This month 1s reasonably typlcal of all months,

THE GHLY LEGAL AOVERTISING WHIGH [S SUBTIFIABLE FaoM THE BTAKDPOINT OF
TRUE ECONOMY AND THE PUDLIC INTERESYT 10 THAT WiICH
REACHEN THOBL WHD AHE AFFRCTLD BY *I7.'r
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On my personal check of the records of 100 weekly and dally community
novispapers of our association, I found that 550 certificates were
published at a charge not exceeding 18 cacha. The luryiest numbor

was in the Van TFuys News, which printed 108 eertificatss at a

maxinum charze of 18 cach.

. The Gardenz Valley MNews printed onc cortificato at & charpge
of 203 the Glendale News~Press an overlength certificate at a
charge of $35.52; the West Los inpeles Independont , a single
cortificate at %27, In addition, the Rpodonde Braech Dnlly Breeze
printod 31 certificates at & maximum charge of 521 each, and the
Lynwoocd Press 10 at a maximum charge of $10 sach.

The Los Angeles Daily Journal, which as you know l1s owned by
the Loz Angeles Newspaper Service Bureauv, Ine., printed 320 certiri-
-¢ates during the month orf July and, of these, 299 were at the pgoing
rate of $18, while 21, due to extra length, were charged out at an
average price of §L3 esch, the peak price being $110.50 for a
voluminous partnership document, and a second costly publication
being %$103.00., The Daily Journal has on its ledgers no comparable
record of a J20l charge for a two-column certificate such as I malled
you several months ago in answer to your request.

The polnt I am maliing is that 957 certificatcs during the month
of July, cost thelr sponsors $18 each for publication, while the
65 certificates that were charged at more than tho 518 cosb an
averaga price of $28 each, This study doe2 not include all the
pullications made In the county, bui it does cover G0 percent of
publicatlons made, and I am positive that the same prlce pattemn
prevails for all newspapers in the cownty, with the possible
exceptlon of tho metropolitan newspapers which once in a while,
are sent a riétitious firm name certificate for publication at
their rate of approximately 520 per colurm inch or $200-3300 for
the standard notice., It seems possible that 1t was one such ¢complaint
that has stirred up your commnisnion ressarch staff to quote the
assertion in your letter of Aupust 3, that "it 1s almost the unsnimous
acreement of all persons who use the fietitious neme information that
the publication requirement is, in effect, 'an unfalr burden on the
small business man who camnot afford to incorporate.'"

My guess is that should you g6 ahoad with the repeal plan on
this particular publication requlrement, you are going to have a
tounh time convincing the members of the lemislature that the 518
charge for a fictitious firm name cortificate published for the
informstion of the public, imposes very much of a burden on any
businessman filing end publishing a itrade neme as compared with the
cost of forming a corporation. No comparison could be more ridiculous
than this one.

If the lawyers of the state, &s we have boen told, are concerned
ebout the newspapers distributing free certificate forms and offering
free filing and checking service to the publie, and thoreby en;aging
in unlewful practice of law and cutting the lepmal Iraternity out of
legitimate consultation fees, they should take that complaint up
directly with the reprecsentatives of the newspepor industry. Ve do
not think that the approach of attacking the publication of the

ictitio ; : oper w
sitcationowhimh Dame sartifigers is,the proper yay to correct a



()

Mr. John H. DeMoully -3 - S

Qur organization will support the suzmested nrovram of Imposing
venalvies on those who ffaill to file and Dmﬂllfh, as wae attemptod
unsuccessfully many years egoe by the Qaxland 3oard of Trade. In that
instance, the Oaklm d group introduced leglslation which got through
both houses and proposed as a penalty the loss of the business license
for any failure to file and publish. Woe wlll not support, but neither
will we oppose an amondment to require localized publication of the
certificates within judliclal districts, as is now the requirement for
publication of Uniform Commercial Code notlces, forecloaure notices,
liquor license notices, stc.

4s I wrote you bafore, our organis ation ls unalterably opposed
to repeal of the certificate publication requirements which have
boen on the Californis statute books since 1872, with the publication
regquirsment since 1911, and which publication requirements are similar
to the trade name certificate reguirements in the laws of Florida,
Hontana, South Pakota, and other states,

Respecurully youra,

LOS/ AV ELES NEWSPAP
SE VICE BURLAG INC

//-//[%////4’/

4 ‘f’elf d Work

cc: Mr, Ben D. Martin

2.8,

I am enclosing copy of my Nevada Press Assoclation talk on
"ho Attaclks Public Notices?", whicn I promised in a former letter
to send you. I am also enclosing for your Information specimen of
the Fictitious Fame Certificate forms vhich are provided by the
newspapers in cur county froe to lawyers and others. You will
note that the form is in eolors arranged in quedruplicate.

T, W,



