£ 67 8/27/66
Memorandum 66-53
Subject: Study &7 - Sult by or Ageinst an Unincorporated Association

Attached to this memorandum are two copies of a revised recommenda-
tion on this subject. The recommendation reflects the technical changes
suggested by the Legislative Counsel and incorporates the suggestions of
the office of the Secretary of State.

We hope that we can approve this recormendation for publicatidn at
the September meeting. Accordingly, please mark your suggested changes
on one copy to return to the staff at or before the September meeting.

We received comments from two attorneys and from the office of the
Secretary of State, These comments are attached as Exhibits I, II, and
III. The two attorneys are strongly in favor of the reccopmendation.

We received two suggestions for revision of the tentative recommenda-
tion, Mr. Jacobson (Exhibit II) suggests that the word "person” in
revised Section 388 be defined to include corporations, partnerships, and
the like. We did not meke this revision in preparing the attached revised
recommendation for two reasons. First, Corporations Code Section 18
states: ''Person' includes a corporation as well as a natural person.”
Hence, we believe the suggested revision unnecessary. Moreover, we would
be reluctant to make the suggested change in Section 388 and not mske it
in Section 24001. We believe the matter would best be left to court
construction.

The office of the Secretary of State (Exhibit IIT) suggested that the
provisions dealing with designation of agent for process were inadequate.
We agree and have revised the provisions accordingly. See Sections 24003

and 24004 (beginning on page 18).
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In addition to his comments on this tentative recommendation, Mr.
Jacobson (Exhibit II) suggests that we also consider revising the Fictitious
Name Statute. We have sent him a copy of cur tentative recommendation on
that subject.

Respectfully submitted,

John E. DeMoully
Executive Secretary
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LGS ANTELES 14, CALIFORNEA
TELEFPRONE MADISON 71252

Jnly 29, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revigion Commiszion
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: The Fictitious Name Statute
Dear Mr. DeMoully:

We thauok you for the opportunity of reviewing the
proposed legislation relating to suits by unin-
corporated associations.

The proposed statute exactly meets our requirements,
and we are hopeful that it will become law.

Oux af:tgrneys acked me to compliment your Commission
on the excallent work in the June 16 recommendation.

Sincerely,

. -}‘r’ Y V’H'f-‘
GEOREE i, ipeR-
/ Managing Partner
GWE/n - .

cc: Gall and Gall
Attorneys at Law
617 So. Olive St., Room 400
Los Angeles, Calif. 90014
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Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: Tentative Recommendation on Suit
By or Agiinst an Unincorporated
Association

Dear Mr. DeMoully:

four letter of August 22, 1966 and its enclosure
are greatly appreciated.

' The aggroach taken in the tentative recommendations
is one which I believe is highly desirable. It will provide
a central point at which to discover the existence and pro-
ger persons to serve to reach unincorporated associations,
ncluding partnerships, where such information often ends
upon the fortuitous circumstance of knowing the identitles of
the real parties owning the partnership or association and
‘being able to locate them. '

There are two aspects which come to mind that it
1s suggested ought to be considered for further revisions of
existing law. _

At common law (as discussed in 37 Cal. Jur. 2nd,
P. 664-667) all of the real partners must be named as E:rt-
es plaintiffs in an action on an obligation owned by t
assoclation or entered into in the pame of the assoclation
or owned by the association at the time the obligation was
made, However, there is authority (37 Cal, Jjur. d, pp. 696-
' 698) that the partnership may not. maintain an action on the
. firm obligation unless it has first complied with Sections -
2466 and 2471 of the Civil Code. 1t seems an anomaly to say
that the members of a partnership must comply with the statute
concerning publication of a Certifidate of Doing Business
Under a Fictitious Name yet must sue in the names of the part-
nexs rather than in the name of the firm.

408 MONTOOMERY STREET




It would seem appropriate to change the place for
filing the Certificate of Doing Businmess Under Fictitious Name
from the many different counties where the principal office
could be to the same central point with the Secretary of State
under the proposed CCP §395.2 and Corporation Code §24003,

The fact that an unincorporated association would be
allowed to sue and be sued under its common name under the pro-
posed CCP §388(b) would not necessarily cause a court to con-
clude that compliance with the fictitious name provisions of
Civil Code sections mentioned above is no longer required be-
cause those sections are in terms. of whether or not the action
may be "maintained"”.

The proposed CCP §388(a) could raise the question of
whether a "person" included a limited partnership, a general
partnership, a corporation or other form of organization as a
member of the "unincorporated assoclation.' No case has been
found where this question arose under the present CCP §388,

The fact that it has not arisen is not too surprising since the
present Code section deals with naming such unincorporated
associations as defendants rather than stating a statutory
qualification for the exercise of a right or privilege by the
unincorporated association. No doubt there are some judges

" who would hold that a statutory right to sue in an artifieial

name is in derogation of the common law requirememt that the
action be maintained in the names .of all of the partners of a
partnership, and then Proceed to hold that a particular "unin-
corporated association’ could not strietly comply with the pro-
posed CCP §388 because at least one member of the umincorporated
assoclation was not a natural person. Perhaps this point would
be obviated by adding a subdivision to the proposed CCP §388
along the following lines:

"(c) A 'person' includes natural person, general
partnerships, limited partnerships, corpora-
tions, and other unincorporated associations
or organizations,”

An interesting side effect of the proposed CCP §388
is that it is broad enough to settle one point concernin§ limi-
ted partnerships which does not appear to have been settled by
any decision that has come to my gttention. That point is

whether all of the actual members 0of a limited partnership must

be named as plaintiffs where an action is brought on the claim

- of the limited partnership. Present law, from one point of - .,

could be said to require naming all of the partners, imcl-..ing
the limited partner members on the theory that the law appli-
cable to general partners applies to limited partnerships where
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necessary to provide the law applicable to the relations of
limited partnerships and to the extent not inconsistent with
the Limited Partnership Act. Such a conclusion would tend to
expose a limited partner to liability other than as provided
in the Limited Partnership Act if there were a counter-claim
or cross-complaint resulting in liability over and above the
plaintiff's claim and there were 2 failure to plead and a fail-
ure to prove the limitation of liibility of plaintiff limited
partners. It is small comfort to say that the limited partners
thus exposed to an excessive liability would have the recourse
against the general partners or partuer.

It iIs suggested that the foregoin% speculations upon
the state of the law and consequences justify some attention

to the areas outlined. I regret that I am unable to analyze
the recommendations in any degree of depth or to pursue the
consequences of the above suggestions to any greater detail

at this time. It is hoped that the recommendation is success-
ful whether or not any of the thoughts expressed in this letter
are adopted.

It would be appreciated if you could put me on your
mailing list for any further developments in this arees of legiz-
lation as the matter progresses.

Very truly yours,

L P

L

JOHN R. JACOBSON

'JRJ/s
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EXHIBIT IIY

Wit JoRDAN
TART OF BTATE

QFFICE OF THE

Secretury of State

STATE OF CALIFORNIA
SACRAMENTO aligid

July 28, 1966

;;:;ﬁﬂﬁﬁl¢lo:hiloclly. Executive Secretery
‘California Law Ravision Commission

Room 30, Crothers Hall

Ctanford University |

Stanford, California 94305

Dear Sir:

We have reviewed the Commission's tentative recommendations relating to "The
Pictiticous Name Statute" and to "Suit by or Against am Unincorporated Association”,
submitted with your June 20, 1966 letter to us. Ome can only guees what the volume
»f the proposed new filings might be, but surely it would be substantial. As you
probably know, our office now employs an electromic data processing indexing system
for the storage and retrieval of Uniform Commercial Code filinge, and we would be
able to handle these new filings if data processing equipment were uged, At this
stage of the proposals we have not done even any tentative programeing, so we do
not kmow what would be required in the way of additional equipment and persomnel,

THE FICTITIOUS NAME STATUTE

The proposed statutory provisions apparently were drafted with a manually

- operated indexing system in mind, and revision will be necessary, ai-
though we are not prepared at this time to suggest specific changes. For
example, instead of issuing certified copies of fictitious name certifi-
cates, we would, when requested, issue a certificate showing whether or not
a fictitious name certificate is on file for a certain individual, partner-
ship or corporation and, if so, setting out certain necessary informetion
retrieved by the data proceasing equipment and placed by it on the certifi-
cate. The provisions authorizing us to purge our records from time to time
should be retained, with whatever modifications may be required.

It ie not clear to us how the earlier expiration of fictitious name certi-
ficates (Page 18, Section 17906(b) thzough (d)) is to be made a matter of
record with us or how we are to collect the fee for preparing and mailing
notices of impending expiration of fictitious name certificates (pages 21, 33).



Mr. John H. DeMoully Page 2 July 28, 1966

We understand that we will be merely a filing agency and will not be
required to reject certificates on the ground that the DBEA is the ssme as or
is deceptively similar to a DBA of record with us, but, even so, the use of
the same DBA by different business enterprises will present problems.

Our office iz not staffed to make the investigations necessary to prose-~
cute for violations of the filing requirements, and we suggest that

Section 17912 (Page 26) be revised to authorize prosecution by the Attorney
General or by & district attorney, as is done by sections 6800 and 6408,
Corporations Code, in cases where foreign corporations fail to comply with
the qualification requirements.

SUIT BY OR AGAIRST AN UNINCORPORATED ASSOCIATION

We are unable to find any provision which would authorize us to purge our
files in conpection with the filings to be made pursuant to Section 24003
(Page 18) or which would permit a designated agent to resign as such agent
(cf. Sections 3301.7 and 6405, Corporations Code), and we believe that
such provisions should be added, Further, in cases where a corporation is
suthorized to act as agent for service of process, the certificate filed
by the corporation pursuant to Section 3301.5, 3301.6, 6403.5 or 6403.6,
Corporations Code, will include an address where the agent may be served,
and therefore the address requirement set out in Subdivisfion (1) of Section
24003 probably should be limited in application to agents who are natural
persons.

With reference to both of the tentative recommendations, we are unable at this time to
estimate what our costs will be for the additional services which we are to provide,
and consequently we do not know what fees should be charged.

Very truly yours,

FRANK M. JORDAN
Secretary of State

1

, w@,ww@”

RALPH R. MARTIG
RRM:ik Senior Counsel and Deputy
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RECOMMENDATION
of the
CALIFORNIA 1AW REVISION COMMISSION
relating to
SUIT BY OR AGAINST AN UNINCORPORATED ASSOCIATION

At commeon law, an unincorporated assoclation could neither sue nor be
sued in the apsociation's name. If the association incurred an obligation--
vhether in contract, in tort, or ctherwise--a party seecking to enforce the
cbligation had to proceed against all of the members of the assoclation as
parties defendant. Similarly, if an unincorporated association desired to
bring an action, all of the members of the association had to join as the
parties plaintiff.

A8 the purposes Tor which unincorporated associations are organized
have increased, and as the activities of unincorporated asscciations have
expanded, these common law rules have been found to be increasingly burden-
scme. In modern times, unincorporated associations--such as partnerships,
churches, lodges, clubs, labor unions, and business and professional
societies--are organized for and carry on virtually every kind of commer-
cial, charitable, and social activity. Because the common law rules that
forbid an unincorporated association from appearing in court in its own
name serilously impede the expeditiocus administration of litigation arising
out of these activities, many states have enacted statutes that permit an
unincorperated assoclation to sue and be sued in its own name.

By statute, California provides that persons sssoclated for the trans-
actlon of business may be sued in thelr common name. The California Supreme
Court has held that one type of unincorporated asscciation--a labor union--
mey sue in its own name. There is no general statute, however, that permits
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unincorporated associations in California to sue in their own names. More-
over, the {allifornia rules governing service of process and veme in
actions against unincorporated associations are unnecessarily disadvan-
tagecus to such asscciations. The existing California statutes are in need
of substantlal revision if the procedural rules applicable to actions
brought by or against unincorporated associations are to be kept in harmony
vith modern conditions. Accordingly, the Law Revision Commission recommends:

1. An unincorporated association should be able to sue in its own
neme. An unincorporated association frequently incurs obligations or
acquires rights in its association name, and there is no valid reason why
1t should be denied access to the courts as an assoclation to define such
obligations or to enforce such rights.

It is possible that legislation permitting an unincorporated asscei-
aticn to sue in 1ts own name will merely clarify rather than change existing

California lew. In Daniels v. Sanitarium Ass'n, Inme., 59 (al.2d 602, 30 Cal.

Rptr. 828, 381 P.2d 652 (1963), the .Supreme Court held that a labor union
could maintain an action in its own name. The courts may well apply the
same rule to other types of unincorporated associations. But whether a
particular type of unincorporated association can sue in its own name under
the rule in the Daniels case mey remain uncertain for many years since a
case involving that type of association must be tried and processed through
the appellate courts before the law can be determined with certainty.
Clarifying legislation will obviate the need for repeated appeals to
determine how far the prineiple of the Daniels case extends.

The present uncertainty as to the right of ar unincorporated associa- :
tion to sue in its own name results in the institution of actions in the -
names of individuals who, apert from their association menmbership, are not
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really interested in the action. Joining all of the nembers of the assoecl-

ation as plaintiffs imposes an extremely onercus procedural burden upon
the plaintiff association-~both in preparing the complaint and in substi-
tuting parties when there is a change in membership--without any corres-
ponding benefit to the defendant. If the defendant wishes to know who the
members are, he may obtain that information expeditiously through the use
of ordinary discovery procedures. Usually, however, the interests and 3
identity of the individual members is irrelevant. Permitting an unincor-
porated association to sue in the association name, therefore, will further
“he principle expressed in Code of Civil Procedure Section 367 that every ;
action should be prosecuted in the name of the real party in interest.
2. The limitation now contained in Code of Civil Procedure Section
388 that an unincorporated association must be engaged in "business" before ;
it can be sued in its common name serxrves no useful purpose and should be ;
repealed. Repeal of this limitation will make no great change in existing !
law, for the courts have held that practically any activity in which an ]
unincorporated associatlon engages constitutes the "transaction of business" %

within the meaning of this section. See Herald v. Glendale Lodge No. 1289,

46 Cal. App. 325, 189 Pac., 329 (1920).

3. legielation should be enacted providing that an unincorporated
association is responsible, to the same extent as if it were a natural
person, for an act or omission of its officer, agent, or employee acting

within the scope of his office, agency, or employment. Here, again, 1t

seems likely that such legislation will clarify rather than change exlsting

Celifornia lew. Recent cases have held that certain associations are liable

for the torts of their officers and emplcoyees. Inglis v. Operating Engineers ;

Iocal Union No. 12, 58 cal.2d 269, 23 Cal. Rptr. 403, 373 P.2d 46T (1962);
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Marshall v. Int'l Longshoremen's & Warehousemen's Union, 57 Cal.2d 781,

22 Cal. Bptr. 211, 371 P.2d 987 (1962). The recently emacted Commercial
Code defines a "person” who way contract obligations thereunder to include
unincorporated associations. COM. CODE § 1201(28), {29), (30). Other
statutes authorize certain kinds of associations to incur cbligations
under particular types of contracts. See, e.g., CORP. CODE § 21200,
INS. CODE §§ 11040-11041, LABOR CODE § 1126. Thus, the recommended legis-
lation will remove any remaining uncertainty concerning the extent to
which unincorporated associations are liable for actione taken on their
behalf.

4, Under existing law, an unincorporated association may be sued in

any county where any member of the aessociation resides. Juneau Spruce

Corp. v. Int'l Longshoremen's & Warchcousemen's Union, 37 Cal.2d 760, 235 P.2d

607 {1951). As a result, associations with large, widespread memberships
are subject to sult in areas where they conduct no business and have
incurred no obligations., Thus, a plaintiff who desires to sue an unincorporated
assoclation may frequently "shop" for o favorable forum. Individuals and |
corporations are not subject to thie sort of forum shopping. To provide
unincorporated associations with equivaleﬁt protection, legislation should
be enacted permitting an unincorporated association to file a designation
of its principal place of businese with the Secretary of State so that
such information may be readily ascertainable. After such a designation
is filed, the unincorporated association should be subject to suit only
in the designated county, in the county where & contract is made or 1s to
be performed, or in the county where an obligation or liability arises or
the breach occurs. This recommendation would make an unincorporated
agsociation that had complied with the statute subject to the same vemue
4
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provisions as a corporation,

5. Under existing Celifornia law, service of process may be made
upon an unincorporated assoclation by serving any member therecf. CODE
CIV. PROC. § 388. There is no requirement that a plaintiff notify any
of the responsible officers of the assoclation of the pendency of the
litigatlon. A plaintiff can, therefore, under existing lsw, serve a
menber who has 1itile interest in the association or whose interests are
actually more closely identified with those of the plaintiff than they
are with those of the association. If that member fails to notify the .
asscciation of the pending litigation, a default judgment may be taken
against the assoclation despite the lack of any meaningful notice to the
asscclation.

To remedy this situation, legislation should be enacted permitting
any unincorporated assoclation to file with the Secretary of State a
certificate designating an agent for service of process and stating the
address at which such agent can be served. GService upon the assoclation
ghould be required to be made either by service upon a responsible officer
of the association or by service upon the designated service agent. A
party should be permitted to serve process upon an unincorporated associa-
tion by service upon an indlvidual menmber only if the officers of the
association camnot he found in this state after diligent semrch and the
agent for the service of process cannot be found at the address designated
in the certificate filed with the Secretary of State. But even in this
case, the party should be required toc mail a copy of the summons to the

last known mailing address of the association,

The Commission's recommendations would be effectuated by the enmct-
ment of the following legislation;
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An act to amend Sections 3883, 410, and 411 of,
and tc add Section 395.2 to, the Code of Clvil
Procedure, and to add Part i {commencing with
dection 24000) to Title 3 of the Corporations$
Code, relating to umlncorporated agsoclations.
The people of the State of California do enact as follows:
Section 1. Section 388 of the Code of Clwvil
Procedure is amended to read:
388. When Hwe eP Mmeore porBeney asseciased iR
any businespy bEransses sheh busincas WhRder 4 GORBOR Ramey
whebsher i5-cemprises bthe names of suek perrenp or Reby the
appaeiabes Mey be pued by such ecmmer Ramey She DUMMORE %R
suehl eaéas boding perved ok oRe eF more of Hhe appeslatess
aRd Shaléadgmen% in the aebken shatd bird she Jetrt proporEy
eS—&ll'%hf aspeokabeby and she individus: propersy of bhe
parsy ea-éarties parved with proeesBy #R the BAMe MaRHeP as
#£ atd had Beer named defondante and had Been sued upea Gheiwm
joint 1iabilisws

(a) As used in this section, "unincorporated

agsoclation” means any unincorporated organlzation of two

or more persons whlch engages in any activity of any nature,

whether for profit or not, under a common name,

(b) An unincorporated association may sue and be

sued in 1ts common name,

-
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Comment. Under Section 388, any unincorporated association, whether
engaged in business or not, may be sued in the association nawe. Under
the prior law, only persons trancecting business under a copmmon bhame
could be sued in that name. The term "business’ however, was construed
s0 broadly that it constituted little if any limitation on the right to

sue an unincorporated association. See Herald v. Glendale Lodge No. 1289,

4 Cal. App. 325, 189 Pac. 329 (1920).
Section 388 also grants unincorporated associations the privilege of !

sulng in the association name. The extent to which an unincorporated

assoclaticn could sue in its own name was unclear under prior laew. Compare

Daniels v. Sanitarium Ass'n, Inc., 59 C€al.2d 602, 30 Cal. Rptr. 828, 381

P.2d 652 {1563)(1abor union could maintain action in its owm name) with

Kadota Fig Ass'n v. (ase-Swayme Co., 73 Cal. App.2d 796, 167 P.2d 518 (1946)

{unincorporated cooperative association could not sue in its own name).
The provisions formerly contained in Section 388 dealing with
service of process ars superseded by Code of Civil Procedure Sections
410 and 411(2.1) and the provisions formerly contained in Section 388
dealing with the enforcement >f judgments are superseded by Corporations

Cade Section 24002.
..7_




SEC, 2. Section 395.2 1s added to the Code of Civil Procedure,
to read:

395.2. If an unincorporated association has filed a stoterient
with the Secretary of State pursuant to Section 24003 of the Corpora-
tions Code listing its principal office or ﬁlace of business in this
state, the proper county for the trial of an action against such
unincorporated assoclation is the same as it would be if the unin-
corporated association were a corporation and, r the purpose of
determining such county, the principal place of business cf the
unincorporated association shall be deemed to be the prinecipal office

or place of business listed in the statenent.

Comment. Under Section 16 of Article XTI of the Constitution of
California, both corporations and unincorporated associstions may be sued
"in the county where the contract is made or is to be performed, or where
the obligation or 1iability arises, or the breach occurs.” In addition,
that seFtion of the Constitution provides that a corporation {but not an
association) may be sued in the county where its{principal place of business
is located. An unincorpofated association, however, may be sued in aﬁy
county where the plaintiff can sue a member of the association. Junesu

Spruce Corp. v. Int'l Longshoremen's & Warehousemen's Union, 37 Cal.2d

760, 235 P.2d 607 (1951). Thus, large unincorporated associations may be
subjected to a kind of "forum shopping” that is not possible where corpora-
tions or individuals are concerned.

Under Section 395.2, an unincorporated agsociation, by filing a
designation of its prinecipal office or principal place of business with
the Secretary of State, may avoid this sort of forum shopplng and may secure

the advantages of the vernue provisions applicable to corporations under the

state Constitution.
-8-
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SEC. 3. Section 410 of the Code of Civil Procedure is
aended to read:

410. The summons may be served by the sheriff, a constable,
or marshal, of the county where the defendant is found, or any
other person over the age of 18, not a party to the action. A
copy of the complaint must be served, with the summons, upon each
of the defendants. When the gervice is against a corporation, or

against an unincorporated assoclation in an action brought under

asgeeintes-condueting-busiress-under-a- eOFROR- ARy - 1 R- the-HAANEeT
awtherized-by Section 388, there shall appear on the copy of the
summons that is served a notice stating in substance: "To the
person served: You are hereby served in the within action (or
proceeding) on behalf of (here state the name of the corporation

or the unincorporated asscociation eemmen-name-under-whick-business

in-eondueted-by-the-ascoeiates) a5 & person upon whom the summons
and a copy of the complaint must be served to effect service against
said party under the provisions of (here state appropriate provisions

of Section 388-ex 411) of this ke Code of Civil Protedure ." When

service 13 intended to be made upon sald person as an individual as

well as a perscn upon whem service rust te made on bebalf of said
corpcretion or sald assoclaticn asseedsées , sald notice shall also
indicete that service is had upon sald person as an individual as well as

8 , Ina

case in which the foregoing provisions of the section regqumire that
notice of the capaclty 1in vwhich a person is served must appear on

the copy of the.summons that is served, the certificate or affidavit
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of service muet reclte that such rotice appeared on such eopg_q@;
the summons, if, in fact, it did appear. When service is against

a corporation, or against an unincorporated association in an

action brought under assseiates-eondusting-a-busiress-under-a

cEpEMeR-paRey ~iB-the-paEner-suthoriged-by Section 388, and notice
of that fact does not appear on the copy of the summons or a recital
of such notification does not appear on the certificate or affidevit
of service of -process as required by this seétion, nc default may
be taken against such corporation or such association aeseeiates .
When service is made upcn the person served as an individual as
well as on behalf of the corporation or association asseeintes
eondueting-a-bisinepg-undeyr-o-ecpmon-gage , and the notice of that
fact does not appear on the copy of the summons or a recital of

such notification does not appesr in the certificate or affidavit

of service of process as required by this section, no default may
be taken against sueh person.

When the summons is served by the sheriff, a constable or
marshal,. it must be returned, with hie certificate of its service,
and of the service of a copy of the complaint, to plaintiff if he
is acting as his own attorney, otherwise to plaintiff‘s attorney.
When it is served by any other person, it must be returned to the
same place, with the affidavit of such person of its service, and
of the service of a copy of the complaint.

If the summons 1s lost subseguent to service and before it is
returned, an affidavit of the official or other person making
service, showing the facte of service of the summona, may be
returned in lieu of the summons and with the same effect as if the‘

summons were itself returned.

Cammept. The amendments to Section 410 merely conform the section

to the anended versions 2f Sections 388 -nd .hll.
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SEC. L. Section L1l of the Code of Civil Procedure 1s amended
to read:

411. fThe summons must be served by delivering a copy thereof
as follows:

1. If the suit is against a domestic corporation: to the
president or other head of the corporation, & vice president, a
secretary, an assistant secretary, general maneger, or a person
designated for service of process or authorized to receive service
of process. If such corporation is a bank, to any of the foregoing
officers or agents thereof, or to a cashier or an assiptant cashier
therecf. If no such officer or agent of the corporation can be
fourd within the state after diligent search, then to the Secretary
of State as provided in Sections 3301 to 3304, inclusive, of the
Corporations Code, unless the corporation be of & class expressly
excepted from the operation of those sectlons.

2. If the suit is against a forelgn corporation, or a non-
resident joint stock company or association, doing btusiness in this

state # : 1in the canner provided by Sccticrs 6500 to 6504, inclusive,

of the Corporations Code.

2.1. If the suit 1s against an unincorporated aescciation

(not inciuding a "public agency" as defined in subdivision 5): to

the president or other head of the associmtion, a vice president,

a_secretary, an assistant secretary, general manager, general partner,

or & person designated as agent for service of process as. provided

in Section 24003 of the Corporations Code. If no president or other

head of the association, vice president, secretary, mssistant secre=

tary, general mansger, or general partner cen be found within the
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state after dlligent search, and if the person designated as agent

for service of process cannot be found at his address as specified

in the gtotement Adesignating him as the agent of the association

for the service of process, then to any one or more of the associa-

tion's members and by mailing a copy thereof tc the last known mail-

ing address, 1f any, of the principel office or place of business of

the agsociation.

3. If against a minor, under the age of 14 years, residing
within this state: to such minor, personally, and alse to his
father, mother, or guardian; or if there be none within this &tate,
then to any person having the care or control of such minor, or
with whom he resides, or in whose service he is employed,

L, 1If against a person residing within this state and for
whom a guardian or conservator has been appointed: to such
person, and also to his guardian or conservator.

5. Except as otherwise specifically provided by gtatute, in
an action or proceeding against & local or state public agency,

to the clerk, secretary, president, presiding officer or other

head thereof or of the governing body of such public agency. "Public

agency" includes (1) every city, county, and city and county; (2)
every public agency, authority, board, bureau, commission, corpora-
tion, district and every other political subdivision; and (3) every
department and division of the state.

6. 1In all ceses where a corporation has forfeited its charter

or right to do business in this state, or has dissolved, by delivering

a copy thereof to one of the persons who have become the trustees

of the corporation and of its stockholders or members; or, in a proper

case, as provided in Sections 3305 and 3306 of the Corporations Code.
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T. If the suit is one brought against a candidate for
public office and arises out of or in connection with any matter
concerning his candidacy or the election laws and said
candidete cannot be found within the state after diligent
search, then as provided for in Section 5% of the Elections Code.

B. In all other cases to the defendant personally,

Comment, Subdivision 2.1 has been added to Section 41l to rermit
service upon an unincorporated associstion 1n much the same manner ¢hat
service mey be made upon a corporation. The revised form of the section
provides assurance that the responsible officers of an unineorporated
association will be sware of any actions that are brought againet the
agsociation. Prior law did not provide such assurance, for service

could be made under the prior law upon any member of the association.
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SEC. 6. Part 4 (commencing with Section 24000) is added to
Title 3 of the Corporations Code, to read:
PART 4., LIABILITY; LEVIES AGAINST PROPERTY;

DESIGNATION OF AGENT FOR SERVICE AND OF
PRIKCIP.L OFFICE OR PLACE CF BUSIIESS

2L000. As used in this part, "unincorporated association" means

any unincorporated orgesnization of two or more persons vhich engages

in any activity of eny nature, whether for profit or not, under a

conmon name but does not include a government or govermmental sub-

division or agency.

Comment. Section 24000 provides a definiticn that includes all private
unincorporated cosociaticns of any kind and excludes all governiental
entities, authorities, boards, buresus, commiseions, departments, and

asgociations of any Kkind.
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24001. Except as otherwise provided by statute, an unincorporated
association is lisble {2r its act or crission, and for the act or
anission of its officer, agent, or erployee acting
within the scope of his office, agency, or employment, to the same
extent ag if the association were a natural person. Nothing in
this section affecte the 1liability between members of an agsoclation
or the lisbility between an agsociation ard the members thereof.
Comment, Section 2WO01 provides that unincorporated associations are

liable for acts or omissions done by or under the authority of the associe

ation to the same extent that natural persons sre liable, The exception

at the beginning of the section is intended to avoid repeal of any statutory

limitations on association 11ability such as that found in Section 21400

of the Corporations Code (relating to death benefits payable by unincorporated

fratermsl socleties}. |
Section 24001 is probably declarative of the prior California law

insofar as the tort liability of unincorporated assoclations is concerned.

See Inglis v. Operating Engineers Iocal Union No. 12, 58 Cal.2d 269, 23 Cal.

Rptr, 403, 373 P.24 467 (1962); Marshall v. Int’l Longshoremen's & Ware-

housemen's Union, 57 Cal.2d 781, 22 Cal. Rptr., 211, 371 P.2d4 987 (1962).
Whether Section 24001 is declarative of the California law relating
to the contractual liabiiity of unincorporated assoclatione is uncertain.
In the abeence of statute, a contract of an unincorporated associaticn
was regarded as +the contract of the individual members of the association

who authorized or ratified the contract. Pacific Frelght Lines v. Valley

Motor Lines, Inc,, 72 Cel, App.2d 505, 164 P.2d 901 (1946); Security-First

Iat'l Bank v, Cooper, 62 Cal, App.2d 653, 145 P.2d 722 (194k); Ieake v.

City of Venice, 50 Cal. App. 462, 195 Pac. M40 (1920). By statute, mpowever,

unincorporated associations have been authorized to enter into a wide
-15-
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varlety of transactions and thus incur liability on behalf of the association.
See, £.&., COM. CODE § 1201(28), (29), (30); CCRP. CCDE § 21200; ‘IS,

CODE §§ 11040-11041; IABOR dGDE § 1126. Sectlon 24001 elinirates whatever
gops 18y kave recained in the previcus statutcry provisicns mnking unipeor-

pcrated'associations'rﬁeﬁcnsibie for their ccrtroctusl obligations.

-16-




)

24002. The property of an unincorporated associaticn may be
levied upon under a writ of execution issued to enforce a judgment

agalnst the association.

Comment. Section 24002 permits the plaintiff to resort to the
assets of an unincorporated assoclation to satisfy a jJudgment against the
association. Of course, nothing in the section precludes the plaintiff
from also resorting to the individual property of a member of the associ-
ation to satisfy a judgment against the menber in a case where the member was
e party defendant. The procedure provided by Code of Civil Procedure
Sections 414 and 989-99% may also be available in & case where the members
of the assoclation are Jointly or severally liable on a contract.

Section 24002 recodifies the law stated in forwer Code of Civil
Procedure Section 388. TFormer Section 388 also purported to authorize
satisfaction of the judgment against the associlation from the individual
assets of a member who had been served with process in the action against
the assoclation., However, a 1959 amendment to Code of Civil Procedure
Section 410 appears to have been intended to preclude this unless the

member was mwade a defendant to the action in his individual capacity.

Section 24002 continues the apparent effeci: of the 1959 amendment.
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24003, {a) An unineorporated association may file with the
Secretary of State on a form prescribed by him a statement containing
either or both of the following:

(1) A statement designating the location and camplete address of
the assbciation‘s prinecipal office in this state or principal place of
business .in this state. Only one such place may be designated.

{2) A statement designating as agent of the association for
. service of process any natural person residing in this state or any
corporation which has complied with Section 3301.5 or Section 6403,5
and whose capacity to act as such agent has not terminated.

(b) If a natural person is designated as agent for service of
rrocess, the statement shall éet forth his complete business or residence
address. If a corporate agent is designated, the statement shall set
forth the state or place under the laws of which such agent was
incorporated and the name of the city, town, or village wherein it has
the office at which the assoeiation designating it as such agent may be
served, as set forth in the certificate filed by such corporate agent
pursuant to Section 3301.5, 3301.6, 6403.5, or 6403.6.

(c) An unincorporated association may at any time file a new
statement as provided in this section, Such statement shall supersede
the earlier statement and the filing of such statement shall be deemed
to reveke any prior designation of agent.

(d) An unincorporated association may at any time file a revocation
of a statement filed by the. association under subdivision (a) or (c).
Such revocation becomes effective 30 days after i£ is recelved by the

Secretary of State.
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assoclation may designate a principal office or place of business for venue

purposes (Code of Civil Procedure Section 395.2) and an agent upon whom

of Civil Procedure). See the Low Revision Commission's Comments to Code of

(e) Delivery by hand of a copy of any process against the

unincorporated association {1) %o any natural person designated by

it as agent, or (2) if the association has designated a corporate

agent, at the office of such corporate agent,

in the c¢ity, town, or villcge named in the statenent

filed by the association under this section to any person at such office
named in the certificate of such corporate agent filed pursuant to
Section 3301.5 or 6403.5 if such certificate has not been superseded,

or otherwise to any person at such office named in the last certificate
filed pursuant to Section 3301.6 or 6403,6, constitutes valid service

on the corporation,

(f) Por filing a stotement as provided in this section, the
Secretary of State shall charge and collect the fee prescribed in
Government Code Section 12185 for filing a designation of agent.

{g) The Secretary of State may destroy or otherwise dispose of any
statement filed under this section:

{1) At any time one year after such statement has been superseded;

or
(2) In the case of a statement that only designates an agent for
the service of process, at any time one year after such designation has |

been revoked or such agent has resigned as provided in Section 2ho0hk.

Comment. Section 24003 provides a procedure whereby an unineorporated

service of process may be made {subdivision 2.1 of Section 411 of the Code i

Ciwvil Procedure Sections 395.2 and 411.

Section 24003 is tmsed largely upon (orporations Code Section 3301 except

that desgignation of an agent is permissive rather than mandatory.
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2400k, An agent designated by an unincorporated association for
the service of process may file with the Secretary of State a written
statement of resignation as such asgent which shall be signed and
execution thereof shall be duly acknowledged by the agent. Thersupon
the authority of the agent to act in such capacity shall cease and
the Secretary of State forthwith shall give written notice of the
filing of the statement by mail to the unincorporated association
addressed to its last known principal office or principal place of

business in this state.

Comment. Section 2L0O04 permits an agent designated to receive service

of process to resign. See CORP. CODE §§ 3301.7, 6405,

s ¢
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