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First Supplement to Memorandum 59-32

Subject: Study 47 - Oral Modification of a Written Contract

One of the alternatives noted in Memorandum 69-32 for desling with
Civil Code Section 1698 would be to revise Section 1698 to adopt the
substance of the official text of the Uniform Commerciel Code and to
revise the California version of the Uniform Commercial Code to conform
to the official text. As noted in Harold Marsh's letter, the officlal
version of the Uniform Commercial Code is based on the New York statutory
provisions. Further investigation reveals that the New York statutory
provisions are the result of a series of recommendaticons by the New York Law
Revision Commission. Attached as Exhibit I is the latest recommendation
of the New York Law Revision Commission on this subject, together with
the New York statute as amended in 1952 in response to that recommende-
ticn.

It should be noted that the New York statute does not contein the
provision that the requirement that any modification or rescission be
in writing on a form that must be separately signed by the other party.
In 1its exhemustive study of the Commercial Code, the New York Law Revision
Commission noted this addition and commented:

The added provisicn as to a printed clause, in subsection

(2), is designed to prevent entrapment of one party by a printed

required-writing clause in the other party's printed form; the

former is not bound by the clause unless he signs it separately.

This type of provision is freguently used in Article 2. Whether

it will bring sbout more deliberation in signing forms, more "reality

of consent”, or will mske the required-writing clause a dead letter

because not separately signed, only experience will tell. [1 Study

of the Uniform Commercial Code, N.Y.L. Revision Comm'n 643 (1952)]
In this connecticn, Mr. Cook's research discloses that all states but

California have enacted the officisl text of the Uniform Commercial Code

section.

Respectfully submitted,

- John H. DeMoully
Executive Secretary
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- RECOMMENDATION OF TIIE LAW REVISION COMMISSION

TO THE LEGISLATURE :

Relating 1o Change, Discharge or Terniination of Contracts
Prohibiting Oral Change or Termination

Under former section 342 of the Civil Practice Act, o scaled
fostruement could not be medified or discharged by an exceutory
agreement unless such agrecivent wis in writing and sitrned by the
party to be charged. In 1941, on recommendation of the Law Revi-
gion Commission, section 842 was amended to abolish completely the
effect of the seal excepl as a means of anthenticating nstoaents,
{8ee Leg. Dac. (1841) No. 3 (M), 1941 Report, Recomniendations
and Btudies of the Law Levision Commission, pp. 345-11L)

The Comuission belivvéd that a method wore appropriate than
the use of the seal for permitling & party to & written agreement
to proteet himself against the dunger of false chaims of an oral
modificatinn woull e to make binding a stipulution to this effvet
contained in the original written agrecinent, for this deviee would
elearly bring to the aticittion of the poarties the effoet of their
nets and definitely fix the eharacter of the instrmment as of the
time of its executivn. In connection with the amendment to see-
tion 342 of the Civil Practice Act the Commission therefore recom-
mended provisirns waking such stipulations effective. These pro-
vigions ‘were epacted as seclion 33-¢ of the Personal Property Law
and section 232 of the Real Property Taw.® They provided that:

An exeeutory apreemcub hereafter made shall he ineffective
to ehanre or madily, or to discharge in whole or in paxt, a
wrilten autecment or other written instrument hereafter
exeented which eontaing & provizion to the effzct that it cannot
be changed orally, uuless such exeentory agreement is in werit-
ing and signed by the parly against whom enforcement of the
change, modification or discharge is sought.

Under this provision, a stipnlation aguinst oral changs operates
to provent either a change or a total er partiat discharze hy
oral or unsigned executory agrcement. A difffculty avises, how-
ever, when the agreemont sontaining the slipulation deseribed
in the staiute also contains other pravisions pnrporting to govern
discharge of the agreement. ‘This was illnstrated by the decision
in Green v. Doniger, 300 N. Y. 233 (1048). Tt was allezed in that
enze (1) that a written contract of empleyment was abandoned,
and {2} that a new oral agrecment chanying the written contzet had .

* Mhass soctions were renumbered in 1944 as subdivision 1ol section 33-v
aud subdivision 1 of section 232, and amended to provide for the siaming of
the executory agreement hy the agent of the party axainst whom enforcament
of the ehange, modifieation or discharge fs sousht. See Leg. Doc. (1944}
No. 85(F); 1944 Report, Recorsmendations and Studies of the Law Revision
Comumiasion, pp. 103-129,
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been entered into, identical with the written contract except for
the addition of certain bomus payimsents. The written eontraet in
that case contained a prokibition ngainst oral modification and a
provision for termination in the following language:
This constitutes the entive agreement and understanding
between us and it may be terminated by cither of us at any
time upon thirty (30) days written notice to the other; and
it shall not be considered medified, altered, changed or amended
in any respect unless in writing and signed by both of us.

The Court of Appeals, three judies Qissenting, affirmed the order
of Special Term, denying the motion of defendant for judgment on -
the pleadings, and stated: ‘ -

The statutory clamse, which when inserted in a contract
subjeets it to the eentrol of subdivision 1 of scetion 33-¢, is a
simple elause prohibiting oral change. The effect of the statnte,
however, is broader thaw that. Not only is oral change pro- -
hibited, hut there may be no change, modification, or dis-
eharge, in whole or in part, without a writing sizncd by the
party to be charged. Whether the statute shall apply to a
given contract depends upon the intent of the parlies as
expressed by the inclnston or exclusion, in some form, of the
statutory elause prohibitine oral change. Tin the present case
sich & clavse In the written contracts cvidenees the intent

“of the parties that the statnte shall .have at least a limited
applieation. The scope of that applieation, however, appears
to be intentionzlly Jimited to modifieations or changes to the

- exelusion of dischavzes, sinee the parties have set up their
own less forma! procednre for discharpgs ov termination.

Whatever may be the reguivements for the termination of
the eontract by one party--in this instanee thirty days® written
notice—an abandoiment of & contract not wnder secal by
mutnal eonsent has alwavs heen considered effestive to dis-
charee its oblientions (Rodaere v. Radaers, 935 N. Y. 408,
410} even when a new eontract eomaining ane or more of the
=ame terms ig simnltaneonsly enteved inte. (Redwartzreich v.
Bawman-Basch, Tne.. 231 N, Y. 198, 203.) The prohlem of
whether there was setanrlly a waiver of the notice and a muinal
consent to the ahandonment involves anestions of fact whieh
should be tried before a jury.

A partial discharge of a contract. discharzing some bnt not ahl
of itz oblizations. is in effeet a chanee, The present form of
the statufe is therefore appropriate to eive effret to the intent
of the parties to the extent that it makes a ctipnlation avpinst
sral change effective to nreelnde a chanoe or partial discharee
by exeentory eontract nnless the cwoentarv contraet is in writ-
fnr and sioned hy the party aeninst whom it s songht to
enforee the chanee or the nartial dischares, Tn the licht of the
present statnte, howaver. a provision in the eantract prohibitine
oral ehanee beeomes ambiauons. and may eanse injustice, where
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the countract containsg independent provisions with respeet to
total diseharce, .or termination, of the contrast, Even where
the coniract coutains no such indepeudent provisions, it is possi-
ble that the stipulation against oral change way not bave been
pnderstood by both parties os preciuding tetal discharge or
termination by methods recugnized at common law. That is, 2 dis-
tinotion may be made by the contracting partics between change or
portial discharge and termination or totai discharge, and they
may wish to guard against oral clains with respeet to one or the
other, or with respect to Loth, 1o aveid the situation that arese
in Green v. Doniger, a bar to termination or total discharge by
any means not involving clear evidence of assent of both parties
may be needed.*® . :

The purpose of the statute is to permit parties to a contract
to proteet themselves from false claims cither of oral change or
of oral termination of the coutract, To avcowplish this parpose,
the Comuission Lelieves that the statute shonld be amended to make
it eloar that (a) whoere there is 2 stipulation ngainst orel change
there can be no change or partial discharge of the contraet by
exceutory contract unless the exceutory agrecinent is in writing and
signed by the party against whoi it is sunght to enforee the change
or partial discharge, and (1) where there Is a stipulation agaiast
oral termination of the contract, the coutract eannot be discharged
by excentory axroement unless the exeentory agrecment Is in writ-
ing and signed by the party against whem it is scoght to be
enforced, and a termination by mutual assent or ahandonment may
be secomplished only by a writing or by an executed aceord and
satisfaction other than the substitndion of oue exveutory contract
for another. (Sece Mocrs v. Mocrs, 920 N Y. 204 {1920).) This rule
should apply to preclude any oral transaction purporting to dis-
charge or terminate all excentory obligations under the agreement
er other instrument, even thongh the iransaction does not affect
acerned oblirations remaining unpesformed, such as payment for
services alveady porformed wnder the azveement to be terminated,
or accrued rent under a2 surrendered lease.

The Commission also believes that the staiute should provide
that where the eontract provides for termination by one or either
party on wriltten notice, the requivement that the notice be in
writing cannot be waived except by & writing signed by the party
against whom enforcement of the waiver is sought, or by his agent.
Where a provision for termination on uotiee is ineludad in a eon- -
tract whick’ also provides that it cannot be terminated orally,
the provision’ for termination on notiece should be construed to
regquire written notice, whether or net the netice provision also
speeifies & writing.

"5 T4 wag stated in the di<senting opinion in frecw 7. Doniger that
To hold that one pariy way zecomplish 2 change in the amount of
compensation to be paid to him under a written toxtract contafning
such ¢ clanse hy the simple expediont and device of talling the change
an shandopment, would be to annul the statute and render its opera-
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A bill amending sectivns 33-¢ of the Personal Property Law
and 282 of the Real Property Law to deal with the problem illus-
trated in Green v. Doniger was vecommended by the Commission
in 1951. (See 1951 Bepate Iat. No. 1034, Pr. No. 1099, Assembly
Int. No. 1289, Pr. No, 1dv4; Lex. Doe. (1951) No, 63 (2N.).) The
bill passed the Legislature, but was disapproved by the Governor,
The bill was eriticized on the gronnd that parties who stipulate
against oral change may not intend to preclude oral termination
as well, and a stipulation in a contract should not be operative
to preciude oral termination or discherge unless the stipulation
refers expressly to termination. This eriticism s met in the bill
proposed this year by provisiens Jealing sepavately with stipula-
tions against oral change and stipulations against oral termination.

The Commission therefore recommends:

I. That scetion 33-¢ of the l*ersonal Property Law and section 262
of the Real Property Law be mmended to read as follows:

§ 33-c :
§ 262, When written agreement or other instrument cannot
- be [modified] changed by oral exceutory sgrecmeut, or dis-
charged or terminated by oral ezecutory agreement or oral
consent or by oral nofice. 1. LAn exeentory agreemnent here-
after made shall be ineffective fo clanze or modily, or to dis-
charge in whale or in part, a} .1 written agreement or other
written instrament Lhereafter cxecuted} which containg &
“provision tn the effoet that it cannot Le changed orally, canaat
be changed by on cxeculory agreement unless such executory
agreement is in writing and sizved by the purty against whom
enforeement of the ehaneel, wmodification or discharge] is

sought or by his azent.

2. A writlen agrecniend or othir writfon instrwsment which
contains a provision o the cffeetl that it cannot be terminated
orally, caniol he disehargced by an crcentory agreement wiless
such executory eqgrccment is in writing and signed by fhe
party against whom enfoveenion! of ilhe-discharge i songht,
or by his agent, and connot be terminated by tmnival consens
unless such termination is effected by an exccuted aecord and
satisfaction ather than the substifulion of one ezeeutory con-
tract for another, or is evidenced by a writing signed by the
party agaiust whom ¢ is senght o enforee lhe ferminalion, or
by his agend. ,

3. {a) A discharge or pavtial discharge of odligations wnder’
¢ writien agreement oy other wrillen Tnsfrument 13 ¢ chenge
af the agreement or insfrwmend for the purpese of sub-
diviston one of (s sccifon and 13 not o discharge or forming-
Hon for the purpose of subdivision Moo, unless all ezecutory
obligations under the agreement or instrument are discharged
or termingied. :

(b) A discharge or termination of oll exeewlory obligaiions
under a written agreement or other writlen insirument 3 @
discharge or termination for the purpose of subdivision two
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even though eccrued oblipations remaining unperformed ot
. the date of the discharge or termination are not affected by 1t

(¢) If @ written agreement or other writien vnstritinent
contaiming a provision that it cannot be terminaled orally also
provides for termination or dischavge on notice by one or either
party, both subdivision twe and subdivision four of this section
apply whether or not the agresment or olher instrument stales
specifically that the notice must be in writing.

4. If o written agrecwment or other writicn instrument con-
tains o provision for termination or discharge on wrillen

. motice by one or either party, the requirement thet such nolice
be in writing cannot be waived axcept by a writing signed
by the party against whom enforcement of the waiver is sought
or by his agend. -

[2.J 5. If exccuted by an agent, any agrecmend, evidence of

© termination, nobice of termination or waiver, required by this
section to be in writing, which affects or relates to real prop-
erty or an interest therein in any munner stated in seetion two
hondred forty-two or seetion two hundred fifty-nine of the
rea} property law, shall be void unless such agent was there-
unto avthorized in writing.

6. Subdivision onc of this scelion applies lo agréements or
instruments excouled on or ofter Scpicmber firsl, ainetecn
kundred forty-one. Subdivisions twe, {hree end four apply
to. agrecments or instrinnents executed on or after Seplember
first, minstecn hundred fifty-tweo, Subdivision five applies to
agreements, cvidences of (crininution, nofices of termination
ar waivers with respect 1o agreements or other fnstrisents
execuied on or after April fifth, nineteen hundred forty-faur.

5

I1. The following provision to be included in the bill enacting
such amendments:

The amendments of scction thirty-three-e of the personal
property law and scetion two hundred eighty-twwo of the real
property law made by this act do.not resteiet the operation
of the provisions of those scctions as they existed prior o the
effootive date of this act with respeet to exeentory azrecments
of the kind deseribed ja those scetions as so existing, ov writlen
agreenents or jnstruments contaiving a provisien of the kind
described in those secticns as so existing, which were made
prior to the cffective date of this act. :

- Dated, -December 18, 1951

BY THE LAW REVISION COMMISSION:

Jorw W. MacDoxaLy,
Ezxecutive Sccreiary
and Director of Rescarch
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CHADPTER 831°

AR ACT to amend the personz! property law aod the real propecty law, In
relation to chauge or termination of ceruia wrilten agrecments

The People of tke'b'mtc of New York, represented in Senate and Asscmbly,

- do enact as follows:

Setion 1. Syetion thirty-threcc of the personal property law,
us last amended by chapter five hundved vighty-eisht of (he laws

- of nineteen hundred forty-four, is hereby amended 1o read as

follows:

§ 38-c. When written agreement or other justriment eannot be
vadiﬁcd] ehanged by oral executory agrecient, or discherge ar
eraminated by oral exccutory agreement or orel cansent or by eral
notice. 1. [An executory agreenwot heveafter made shadl be inefiee-
tive to change or modity, or to discharge in whole or in part, al
A written agreement or other written instcument $hereafter
exceuted] which eontains u provision to the effeet that it calmot be
changed orally, eannnt be changed by un ercentory ugreement undess
such executury agrecwnent s in writing and sigued by the party
against whom cnforeement of the changel, modification or dis-
charged is scught or Uy his agent.

2 A writlen agreement or other writien instrimend which con-
tuins ¢ provision to the effeet that if cannot be lerminated orally,
cannol be dischurged by au crecutiry ayrcensent nnless swch execu-
tory agrecitent is in weriting and sigied by the party egainst whan
enforeement of the discharge 's songht, or by kis ageni, and cenno!
be terminated by mutunl consent wnless suel termination ix effected
by an crcculed accord und satisfaction other than the sebstitution
of oue excentory contruch for another, or is cvidenced by w writing
signed by the party ageinst whowm it is sought to enforce the
terminafion, or by his agent.

‘3. (e} A discherge or partial discharge of obligetions wader a
writfen agrecament, or other writien instrauent i= a change of the
agreemcut or instrument for the purposc of subdivisiop one of this
section and is not a disehnrge or termtnation for the purpese of sub-
division two, unless all cxccutery oabligations wader the agrecment,
or tnstrunent are discharged or termianted,

(%) A discharge or lerminalisn of oll execultory oblipntions nnder
a8 writlen ogreement or other writfen instrument is @ discharge or
termination for the purpose of subdivision fiva even thouah acerved
obligations remaining unperformed of the date of the discharge or
terminalion are not, affected by it

{e) If a writlen agreement or other writtem instrument conlain-
tng & provision that it cannot be ferminafed arally also provides
for terminalion or discharge on motice by one or either party, both
subdivision two and subdivision four of this section apply whether
or wol the agreement or other insfrument stales specifically that the
notice must be in writing,

3Se0 Act and Recommendation re]atinthn Change, Discharge or Termination
of Contracts Prohibiting Oral Change or Terminaticn, supra, p. 135.

Exrranatson — Matter in stalics is new: matter in brockets [ 1 ix 814 law to be omitted.
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4. If @ written agreement or other wrilten instrument contoins
8 provision for termination or discherge on written notice by one or
cither party, the requirement that such notice be in writing cannot
be waived except by a writing signed by the parly againsi, whom
enforceiment of the waiver is sowght or by is aqgent. :

L2 5. If executed by an agent, any agreement, evidence of
termination, nolice of lerminution or walver, required by this sec.
tion to be in writing, which afects or relates to ronl property or an
interest therein in any manner stated in seetion two hundred forty-
1wo or section two kundred fifty-nine of the real property law, shall
he void unless such agent was therennto anthorized in writing.

&6, Bubdivision ane of this scctioit epplics to agreentenis or ynstru-
uicnis ceeculed on or after Seplomber first, nincicen hundred forty-
one. - Subdivisions tws, three and four apply to agrecments or
instruments executed on or after Scptember first, ninefecn hundred
fifty-two.  Subdivision flve applies io agreements, evidences of
ferinination, uotices of terminglion or waivers with resgeet lo agree.
aents or other instraments executed on or after April Jifth, nincleen
hundred forly-four, : . ‘

§ 2. Seetion two hundred eighty-two of the real property law,
a5 last nmended by chapter five hnndred eight y-tizht of the laws of
nineteen hundred forty-four, is hereby amended to read as follows:

§ 282, Whea written agreement or other instrument cannot be
Emodified] chonged by oval exeentory agreewment, ar discharged or
terminated by oral cxeeniory ugrecment or oral eonsent or- By oral
wotive. L [An executory agreement hereafter made shall be incffec-
tive to ehange or modify, or to diseharse in whele or in part, 2] 4
writter agreement or other written instriwment [hereafter executed}
whicelt containg & provixion to the effeet that it cannot be chaiized.
wally, eannot be chenged by an cecontory agreement wiless sueh
exeentory agreement is in writing and sicd by the party against
whom enforeement of the changel, modification or dircharoe] is
sought or by hiz agent. '

2. A written agreement or other weriffen instrumont which con
fains @ provision to the cffect that it connol be terminated orally,
cannot be discharged by an eccontory agreement wnless swueh
excculory agreement is {n writing and siyned by the parly ogatnst
whom enforcement of fhe discharge is sought, or by his agent, and
cannot be lerminated by mubwal consent unless such fermination is
effceted by.an executed arcord unid safisfaction ofher than the sub-
stitution of ane executory cenfract for angther, br is cuidenced by &
writing signed by the parly ageiist whom it 78 songkt 1o enforee
the termination, or by his agent. ‘

3. (8} A discharge or partiv] disebarge of obligaiions under a
written agreement or wiher written {nstrument, fc a change of the.
wyreement or instrumeal for the purpase of subidivivion one of this
seetion and is nof a discharge or terminntion for the purpose of aub-
diviston o, unless all exeentory vbligations under the agrecment
o iixtruniend are discharged or terminaled,

() A discharge or termingdion of all execulory abligations under
a wriften agreement or ofher written instrument is g discharge or
termination for the purpose of subdivision two cven though acerved
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- written agreements or plher written fnstrumenia ;m}x_'-'gmera%

obligations vemaining wnperformed at the deic of the discharge or
terminalion are not effccied by ol

fe} If « writien agyecient or vther writlen fustrisnent conloin-
ing & provision thet i connod be ferminated orally elso provides
for termination or dischurge on wolice by enc wr either party, both
subdivision twe and subdvision fonr of this section apply whether
or nol the agrecwent or otlier instrwment stelcs speetfically that the
nafice be wn writing,

4. If ¢ writien ggreement or ofher writlen instrvment confains

& provision for terminaiion or discharge on written nafice by one
or gither pariy, the requivenmient thai sueh nolice be in wriling
connot be watved except by a writing signed by the party against
whom cufsrcement of the \waiver is sought o by his agent.
- 2.3 5. It excented by an ageat, any agreement, cviderce of
termination, notice of fcrmination or widver, required by this seetion
ta be in weiting, whick affeets or refates to real properfy or an
mterest therein in any manney stated i section two handred forty-
twa or seetion two huudpeed fifly-nine of the reat property law, shall
be void unless such agent was thereunto awthorizad in writing.

§. Subdivision one of s section applics o agreements or {astru-
monds execuied on or ofter Bepteinber first, nincteer hundred forly-
gne. Subdiviscions liee, three aud four apply te agrecmends ar
instruments excendod on ar after Scpfearher fivst, sineteen hundred
ffty-fwa,  Subdivicien fre applics 1o agrevments, evidences of
ternvimation, walices of ferminalion ov wairers with respect o
agreceicnts or offier instrwmeits sreented o or ofter Aprdl Jifth,
wiinefoen kundred Jorly-four,

§ 3. The amcendwents of seelion thivty-threc-e of the personal
property law and section two hundred cighiy-two of the real prop-
erty law made by this act do not resiriet the operation of the pro-
vistans of those sections as they existed prisr io the efTective date of
this act with respeet to execitors agroemints of the kind deserthed in
those soctions as so existine, or written asreements or instroments
conlaining a provision of the kind deseribed in thoss se2fions as so
existing, whizh weve made prior to he effeetive date of this ast.

% 4. This aet shall fake effeet Soptewber firsi, nincteen hundred
fifty-twn,

{Nore-—~These ave amendinegés recommesied by e Law Bevisian Com-
miselon, See Leg, Doe, (7930 Ne, 5 (EY. Thelr purpose i< to elhrife ibe
effect of pravisions< in 2 wrilten ermleaet which {a) prohibit oeal change,
{b} prolibit oral ferminaties or {0 previde for torminefion by wriiien
nobice.  They alsn remave an inconsistener balween the anziare of the
Perannal Peoperty Law, seabicon 2%-o and Real Praperdy Faw, seetion 242 aml
the rdeciston i Wreer . Bmpigar, 5300 N W0 235 (100} that a elasse oo
kibiting ora) change dors not prectle an atandemment of the contract wlhero
the contract contains other provisions exprassing (e inlent of the parties as
to the wanner 6f terminading the contrnt.

Under the decidion in firecn v, Boniger, the present ride is that a provisien
in & written eontract peobibiting aral ehange is apetative to preveud dizcharae

- by oral exeontory dgpreenent in the alisenes of provisions indicsting a difercnt
inteat. The amendments Himit this ride in a partial discharge, which does
b dizebarae or terminate all exeendory oblizatioms undsr the zorcement ar
instrument. A new provision is added stating that & elanse ju a written
amreerent ar ntlier writlen instrureeni prokibiting oral termination is epera-
tive to prevent o discharze of the entive ayreement hy oral executnry agree-

mend and alw to prevent bereination of fhe agremncat by mutual conseut
not evideured by a4 writing oy effected by an exevuted necord and sntisfnstion
invelving move than the subsilsution of one exeentory contract for another.
(See Moere v. Morrs, 325 N, Y. 204 {1920).) This provision applies to &
tranaacktion purperting to ferminate all exesstory obligations under the
agraement, 2ven though the transaction would not affect acerued obligations
remainingy wnperformed. The prevision is mode operative even where fhe
agramment ot other instrmment providew for terminmation on notice, without
specifying that the notice wuat he in wriling.

The ameudmcnts also provide that 3§ & writtea agrecment or other written
instrumneni provides ior terminatim o potive ard cither remuires tlat the
notlee be kn writing or contaius a provisien pechibiting oral termination, any
waiver of the regnivement that the uotice Le in writing nust be in writing
signed Ly the person apainst whess jt is souglt to enforce the weiver,

The amendments du not change the effeet of the oxisting statite as to

3

the statutey .




