# 36 3/20/69
Memorandum £9-56

Subject: Study 36 - Condemnation Lew and Procedure (Excess Condemnation)
Attached to this Memorandum is a draft statute relating to remnant
acquisitions (Exhibit I) end e draft statute relating to protective
acquisitions (Exhibit II). In preparing these statutes, the staff has
considered the various sugzestions made by members of the Commission at

the last meeting.

Remnant Acquisitions

The staff recommended draft statute 1s attached as Exhibit I.

At the last meeting, it was suggested that excess condemnation should
be authorized only where the value of the remainder after the teking is
reduced by & specified percentage as determined by the jury verdict. In
other words, the Jjury determines the value of the remainder in the before
condition as & part of the larger parcel, its value in the after condition
as affected by the improvement, and the severance demages.

There are two difficulties with the suggested approach. Firsti, the
cost to cure is often the measure of severance damages. For example, often
the severance damages can be aveoided by some action taken by the landowner
and the measure of the dsmeges is basically the cost of teking that actlon.
In such a case, the parties are directing their evidence to the cost to
cure, not to the value of the remainder in the before and after condition.
Thus, the suggested approach would not work in & cost to cure case.

Second, and more important, the suggested approach assumes that the

severance damage concept will be retained when the Commission considers the
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measure of damages in a partial taking case. In California, monetary
values are assigned to (1) the property taken, called the take, (2) the
damages inflicted on the remaining property due to the taking itself,

called severance demages, and {3) the benefits received by the . improved

property resulting from the construction of the improvement. "Just
compensation" is determined by offsetting the benefits against the
severance damages and then adding the value of the take. The Californie
approach involves many problems, not the least of which is the deter-
mination of what constitutes general and special damages and benefits.
By contrast, in the federal courts and in other states, "just compen-
sation™ is the difference between the fair market value of the entire
property before the taking and the fair market value of the remaining
property after the construction of the improvement. Demages to the
remainder and benefits are not given separate consideration in this
"before and after" formula but are reflected in the award to the extent
that they affect the fair market value of the remaining property. This

brief summary is taken from Benefits and Just Compensation in Californise,

20 Hastings L. J. 764 {1969) (we sent you a copy of this)}. The author

of the Hastings Law Joupnal points out the deficiencies in the Californis
rule and proposes that the federal rule be adopted in Celifornia. For
this reason, the staff believes that it would be undesirable to base a
solution to the excess condemnation problem on the "severance damage"
concept. Nevertheless, the staff has provided what we think is & workable
scheme that 1s based on the suggesticn made at the last meeting. Not only
does this scheme benefit the condemnee, but it also may beneflt the

condemnor. See Exhibit I. In connection with the suggested scheme, you

2o



should be aware of People v, Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr.

905 {1967). 1In this case, the court held that the Department of Public
Works, having elected to condemn what it believed to be the larger parcel,
could not restrict the taking to the part actually needed for the public
project when it later developed that the larger parcel included land
not taken and substantial severance damages were awarded. The lock-at-
the-jury-verdict approach which is provided by the draft statute and the
"remittitur" festure also included in that statute should provide a good
statutory scheme for resolving excess condemnation cases where the need
for the excess condemnation is not clear.

We do not know whether we have found all the remnant acgquisition

statutes., We have included all that we are aware of in the draft statute.

Protective Acquisitions

The staff recommended draft statute is attached as Exhibit II.

General Comment

The purpose of submitting the draft statutes for Ccommission consideration
at this time is to direct and facilitate discussion of a possible spproach
to the problems. It is recoghized that much additional work would be needed
to work out the details. TFor example, the practical effect of giving the
owner a right to repurchase the property 1f it is to be sold subject to
restrictions would have to be given further study.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum 69-56 3/13/69
EXHIBIT I

DRAFT STATUTE - REMNANT ACQUISITIONS

Section 1. Section 1238.8 is added t¢ the Code of Civil
Procedure, to read;

1238.8, Where & public entity acquires property for a public
use and exercises or could have exercised the right of eminent domain
to acguire such property for such use, the public entity may exercise
the right of eminent domain to acquire such additional property as is
reasonably necessary to provide access to an existing public road from
any property which is not acquired for such public use but which is
deprived of access to a public road as & result of the acquisition by

the public entity.

Sec. 2. Section 1265.1 is added to the Code of Civil Procedure,
to read:

1265.1. (1) Whenever a part of s parcel of property is to be
taken by a public entity for public use and the remalnder is to be
left in such shape or condition as to be of little value to its owner
or to give rise to excessive severance or consequeptial damages, the
condemnor may acquire the whole parcel.

(2} If the public entity intends to sell the remainder or to
devote the remainder to a use for which it could not have acquired

the remeinder by 'eminent domain, the public entity mey acquire
the vhole parcel by eminent domein only if the court finds that the

remainder would be left in such shape or condition s to be of little
value to its owner or to give rise to excessive severance or conse-

quential damages. In making its finding, the court shall take into
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§ 1265.1
account all reasonable means by which the condemnor could avoid the
need to take the whole parcel, inqluding but not limited toyihe right
given the condemnor by Section 1238.8. ‘ '

té) The ;oﬁdemnor has the burden of proof to establish the fects
that Justify the taking of the whole parcel in those cases described
in subdivision (2). However, in such cases, if the condemnor has
adopted a resolution of necessity vhich contains an express finding
that the remainder would be left in such shape or condition as to be
of little value to its owner or to give rise to excessive severance
or consequential damages, it is presumed that the taking of the whole
parcel is Jjustified under subdivision (2}. This presumption is &
presumptlion affecting the burden of producing evidence.

{4) In any case described in subdivision (2), if the court is
not persueded prior to instructing the jury that the taking of the
whole parcel is justified under subdivision (2), the court shall
instruct the Jury to determine (1) the amount to which the condemmee
would be entitled if only the part of the parcel to be devoted to the
public use were taken and {2) the amount to which the condemnee would
be entitled if the whole parcel were taken. After the jury has made
its determinations, the court shall determine whether the taking of
the whole parcel is Justified under subdivision (2) and, if the court
determines that the taking of the whole parcel is justified under
subdivision (2), the condemnor may elect to take either the whole
parcel or only the part of the parcel which is to be devoted to the
public use. As an alternative to permitting the condemnor to take

the entire parcel, the court in its discretion may permit the condemnor
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to take only the part of the parcel to be devoted to the publie use
if the condemnee elects to agree to a reduction of the severance and

consequentlal damages to such amount as the court designate:.



§ 1266

Sec. 3. Section 1266 of the Code of Civil Procedure is repealed.

1266+ --Whenever-tand-is-to-be -condemned -by-a-eounsy-op ~aity -Lon
the -establishment-of ~-any-sbreet-or-highwey;-~ineluding-eXpress
highways-and-freewayoy -and-the~taking-of-a-part-ef-a-pareat-gf -1and
by-gueh-condemning-antherity-vontd-teave-the-remainder-thereaf-in
gneh-giga-ar-phape-ov¥-ecndition-ag-te-reguire -suek-condesnor-s6-pay
in-eempensation-for-the-taking-of-sueh-pars--an-ameunt-equal-to-the
fair-and-resgonsble-valve-of -the-vhole-paresly-the-regelnilon-of-the
geverning-bedy-of-the-eity~er-eounty-may-provide-fow-the-taking-of
she-vwhoie-ef-sueh-parecl-and-upen-the-adeption-of-any-sueh-reseolusion
t5-shall-be-decmed-neeessary-for-the-publie-usey-benefity-eafotyy
eecnoMy;-ard-generat-vekfare-thas-ouch-eondemning-autherity-aaquire

she-whele-of -puak-parecky
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§ 10k

Sec. 4. Section 104.1 of the Streets and Highways Code is
repealed.

10b+ir--Wherever-a-part-of-a-poreel-of-1land-ic-te-bo-taken-£for
sbtate-highvay-purpescs-and-the-rematpder-ig-te-be-teft-in-suek-phape
er-gendibisn-as-ta-be-ef-2itble-value-to-ito-ewnery-er-te-give-rise
te-eiaimp-ep-1ibipation-coneerning-severapes-gr-athor-dapagey -the
department-may-peguire-the-vhels -pareel-and-gEay-seti~the-vemaindey
er-mey~eckeRange-the -game-far-ether-properby-needod-fer-siate-Righvay

puU¥pescsy



§ 943.1

Sec. 5. Section 943.1 of the Streets and Highways Code is
repesled.

943 el r--Whenover-a-part-ef-a-paresl-of-land-is-te-be-taken-Lor
esunty-highway-purpeses-and -the -remainder-of-cuch-pareet-te-te-be
tefb-in-puch-shape-or-esrditicn-as-te-bo-cf-little-valuw-to-its-ownery
eF-68-give-rige-to-etaims-o¥-titigation-eoncerning-soveranas-or-other
depnageny ~the-eounty-moy-seguire-the-vhele-pareei-and-may-seil-the
remsindey-ey-may-exehange-she-saRre-for-esher-property -needed-£or

asunty-highvay-purpasesy



§ 254

Sec. 6. Section 254 of the Water Code 1s repealed.

25ks~--Whenever-a~part-of -a-pareel-of-lard-is-bo-bo-saken-for
ghate-dam-or-vater-purpeses-and-the-remainder-in-to-be-ieft-in-suech
shepe-on-eendition-ag-ta-be-pf-2itiie-value-to-its-evwaary-or-te
give-rige-to-eknimg~-ar~titigatian-eencerning-severanee-ogP-athar
gamager~bhe-department -pay-aequive-the-whote-pavesl-apd-nay-sall
the-rematndey-op -gay-exehange-the-sake ~For-ethov-propertiy-nneded

for-state-dom-or-water-purpesesy



§ 8590.1

Sec. 7.~ Section B590.1 of the Water Code ig-repealed.

8590+1--Wherever-a-pari-eof-a-parcel-of-1and-is-to-be-taken
for-purpeses-as6-sei-forth-in-Beetion-8500-0f-this- code-and-the
reppinder-is~{6-be-lefi-in-suek-shape-or-condisien-as-io-be-of
iittle-value-to-its-owners-er-to-give-rise-19-elaims-er-1itigatdien
€oReerRing- cEVEranee-or-other-damagey - the-board-may-sequire-the
ﬁhele-pareel-aad-mayhseli-the-remaiaéer—er-mayaexehaﬁge-%he-same
for-ether-property-peeded- for-purpeses~-as-set-forih-in-Section

8590~ ef-this- eader



§ 11575.2

Pec. 8. -Bection 11575.2 of the Water Code,is zrepealed.

31575+d~--Hhenever-a-pars-ef-a-pareei-of-land-is-to-be-saken
for-gtate-~vater-developnent-purposes-and-the-remainder-16-to-be
lefi-in-such-chape-or-condision-as- to-be-af-1itdle-value-to-its
ewnery-or-te-give-rice-to-elaims-or-1itigation-concerning~cever=-
ance-or-other-damagey-the-depariment-pay-aequire-the-vhote-par-
eei-and-shall-sell-the-remainder-or-chall-exchange-the-same-for

ather-properiy-needed-for-state-water-developnent-surposes



§ 43533

Sec, 9. Section 43533 of the Water Code is.repealed.

h35§3---wheae?er-a-pa?t-ef-a-pareei-ef-iaaa-is—te-be-aequireé
pursuani-te-this-artiele-ard-any-portion-ef-the-remninder-is-te-be
lefi-in-suek-chAape-er-eondition-ac-te-be-of-1ittle-value-te-its
owaer;-the-board-may-aeqguire-ard-sell-sueb-portiern-er-may-excharge
the-same-for-other-property- aceded -0~ earyy-oui-the-pewers-eonferred

sp-gaid-keardy
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§ 28-16 5/8

ec. 10. Mater Code Appendix Secticn £8-16-5/8 is repealed:

Bees-16-5/8+- -Whenever-n-pars-enly-of-a-1arder-gaveed-of - land-is
reguived-by-the-digtriet-for-the-contrel-er-conservatinn-of~-floedy
stern;-er-other-vasta~-vaters; -and-the-taking-thereef;-and-the-eon-
struetion-af-the-proposed-public-imprevement~therenn-will-interfere
with-»reascpnbie-aceess-te-the-rerginder;-or-will-atheryige- eause
substantial-damage-to-the-remaindery~the-distriet-may-eondenny
purehagey~or-otherwise-aegquire-the-vhele-pareel-ef-1and-ef-whiekh
the-aren-required-for-pubiia-uge- i6-a-parfe~-Orr-int jieu~of-gueh
aegquipisiony-the-distries-may- eondemny-purehase;-or-cthervise
acquire~-an-easemeni-for-ingress-te-and-egress-frem-the-said-remaindesr

fer-use-by-the-publie;-ineiuding-the-owner-of-the-lands
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§ 28-16 3/4

- Sec. 1l. Vater Code Appendix Beetion 28-16 3/4 ts repealed.
Seew-16-3}hv--whenevpr-a~§art-enly*ef-a~heuse-er-e%her-strueture

must-be-taken-or-removed-in-erder-to-use-the-land-on-which-eueh
strueture-ig-gituated-for-fieed-contrel -or-water-eonservaiion-pur-
geses-and-the-geveranee-of-pach-portion-of-the-strueture- from-the
whole-strueture-would-eause-g-eubstantial-damage-te-the-sirueturey
the~-Beard-of-Supervicers-of-the-1os-Angeies-Fleed-Contreal-Diasried
»ay-eehdenn-ar-othervige-aequire-the-entire-heuse-ar-strueture-ard
thereafter-seli-er-ethervise-eause-the-6aid-strueture-o-be-removed

frem-the-portion-of-the-land-se-required-for-a-piblie-user
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§ k8-9.2

Sec. 12.1. Water Code Appendix Section 48-9.2 is repealed.

U8nGyPv=--Whenever-a-parb-cnly-of-a-pareel~ef~1and-is-required
by-the-distriet-for-any-purpese-antherized-by-this-qet-and-the-taking
thereofy-and-the-consiruebion-af-bhe-prepeged-pukiie-iHprevement
thereony-wilti-interfere-with-veasonable-aeeess~-te-the-remaindery-o¥
will-ekherwige-eause-sukshanbinl-damage-bo-the-remaindery-she-digtriad
Hay-purebase y-0ondeHRy ~-s¥-atharwise-aequive-the-vwhele-paresi-of-land
and-may-seii-the-remainder-cr-exehange-the-sane-for-abhar~property
regquived-for-distriet-pUrpoEesy~~iR-1icu-af-suak-aequinition~of-the
rvemaindery-the-distriat-may-purchasay-acndemn-or-othervwise~aequire-a
right=of-way-or-real-properiy-for-ingress-to-and-egress-from-the

remsinder-£for-use-by-the-publicy-including-the-owner-of-tha-2and~
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§ 49-6.3

Sec. 12.2. Water Code Appendix Section 49-6.1 is amended to read:

4Ge6.1. Whenever-a-parb-sniy-ef-a-pareel-ef-land-is-required
by-the-diotrieb-for-the-contret~op-cerpervabion-ef-fioedy-s50ruy-o¥
sbher-wasbe -watersy-and~the-taking-thereefy-and-the-ecnptruetion-of
she-prepaped-publie-imprevemont-thereeny-witi-interfere-vikth-reasen~
able-secess-bo-she~remeibder;~or-witk-stherwise -eause-gubsbantial
dsmage-bo-the-remaindeny ~the -dictrieb-pay-condeBR y ~-purehase y -a¥
ebhervwise-aeauire-the-vhole-pareel-ef--1ond-and-may-seti-the-rerainder
ev-giehange-the-game-for-ather~-property-required-for-digbries-purpasesr
o¥y-in-iicu-ef-puch-aeguisitiscn-ef-the-rerpaindery-tho-dicbriet-noy
esRdemEy-purebasey-sP-atherwise-nequire-an-casereni-for-ingress-4s
spd-pareas-fren-the-remainder-far-use-by-the-pubiiey-ineiuding-the
pvaer-af-bhe-2andy No authority is heveby granted to the district

by Section 1265.1 of the Code of Civil Procedure to acguire riding

and hiking trails by condemnation.
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Sec. 12.3. Weater Code Appendix Section 51.3.4 is amended
to read: ¥

51-34. 'he ageney.stedt Liave {he power of emicent downin fo aequire within
ot sutside the ageney by condemnation it the manaer and {o the extent preseeibed in
Article 1, Seelion 34 of the Constitatlon and Lille §, 1arl B of the Code of Civi} Pro-
cedure, as now oxisling ar heveaftor awended, alt proper(y or Inderesls therein neces-
pary or conveniont for earrying oul the powers and purposcs of the ageney except that
{he aroney shall nob have power 1o acpaive by condemnation poblicly pwied property
held or uzed for the development, siorage or distrilntion of water for public use; and
1t is heroly declnred that the tse of Lhe proporty which may be condemancd, taken or
appropriated urder (he provisions of thls aet, is a public vse, subject Lo regulaiion and
control of the siate in the mamner preseribed by kow, Whe distriet in exercising such
power shall In addition te the dimage for 1hg taking, Injuty, or dostriction of prop-
erly, also pay the cust of rowaval or relocation of any stroeture, rnitways, mains,
pipes, conduits, wires, eable, poles, of any pablie wiility which is required to be moved

.16 A new Joeation, and provided further that notwithstanding any olher provision of
this act of any othwr law, no properly shall be taken unless it is taken upon & find-
Sng by a court of compelent jurisdiction that e Laking is fer a more necegsary pub-
Y2 vze than that to which it has already beon appreptiated. :

OWhenever real property which is devoted Lo or held for some other public or quast-
public use s required by the agency for any porposo authorized by this act, the
ageney may cowmdemn real yroperly sdjnecat thereto or in the hnmediale vicinily
thereof {0 be exchanged for the real praperty so required by the aueney.

o power of eminént domain vested in the agency shall inclade tle poweT o con-
demit I (he hame of the ageney oither the fee simple or any loseer ostale or intorest
tn any properly which the beard of directors by reselulion shall deterine is neces-
gary Jor carrying out the purposes of ihe sgency. Such reschition, adopied by a
twothirds vole of 5 itsaueubors, shall be conclusive evideace of all of the followlng:

{n) Bhd pultie neeessity Toc the proposed public haprovement.

(b) "he properiy or propordy interest Leing aequired is necessary for the proposed
public uze.

(e} Such proposed widic mprovement Is planned or Jocated In the manner which
will be compalible with the greatest public good and ile least privite Injury,

Wasnever-a-park-eniy-sf-a-pareci-in-required-by-ihe-agoney

. fem-any-purpose-aubhertsed-vy-thie-aeiy-and-she-sakiing-theveofy
aﬁ-thc-ousmtia-s_f-the-prepmd-puhhe-imom-tm-- :
ony-vill-interfore -vith-rensonabie-aeeats-vo-ihe-remaindery-on
wili~-abhervise-eause-suhsbanthal-danage-So-bhe-remaindery-the
AZORIY-NAY~SORACERy ~PUFeAGey -OF~siherVise-asquire~-tho-vVhede
paresi-ef-dand-and -may-veii-the-renainder-er-ckehange-tho-sang -
#or-othnr-popﬁy-nqu&m&-far-aguay-wav--m,-a—iau-d
nmh-uquis_itieuaf-the-!mind-r,-the-ng!qayfmyfgq@q;,-w-
chce,;er-othowise-uq,uirs-u—eapmni-&r-hggou-“fau;nmln
m-mwnsa-ausw-ih-nyue,-nqiﬁha-ihd-mir-os

ﬁhl-i!l‘v . '

——
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§ 36-16.1

Sec. 12. Water Code Appendix Section 36-16.1 is - repealed.

Beer-16+1s--Hhenever-a-part-enly-ofr-a-pareel-of -land-is-requived
by-the-distriet-for-the-eontrel-er-conservation-ef-floady-ctorn;-o¥
pther-wasie-watergy-and-the-taking-thereof;-and-the-conasruetion~of
the-preposcd-publie-improvement-thereon;-will-inserfere-with-reason-
able-aeecss-t6-the-vepainder;-or-vill-othervise-couce-cubstantial
damege-+o-the-remairder;-the-dictriet-Hay- condemn; -purehagey -ey-
etherwise-aeguire-the-whole-parcei-of-land-and-may-seli-the-rematndeyr
er-exehange-the-came-fer-pther-preperiy-requived-for-distriet-purposess
Br;-in-lieu-of-such-pequisition-ef-the-remainder;-the-digtriet-may
eopdemn; -purehasey -ey-othervige-aequire-an-eagement-for-ingress-1e
and-egrees-from-the-remainder-for-use-by-the-publie;~ineluding-the

ewaner-oaf-the-andy
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§ 55-28.1

See. 13. Water Code Appendix Section 55-28.1 is repealed.

Beer-28+1---Whenever-lapd-is-to-be-condemned-by-the-distries
for-any-ef-the-uses-and-purpeses-permiticd-by-1avw;-ard-the-saking
ef-p-part-of-a-pareei-of-1and-vwenld-leave-the-remainder-thereof
in-suek-cizse-or-shape-or-esndition-as-ta-require-the-distriei-o
pay-in-ecempensaiion~-for-the-taking-of-cuch-pars-an-amennt-equal
$e-the-fair-and-reacensble-value-ef-the-whele-parecl;-the-reseiu-
tien-of-the-beard-may-provide-for-the-taking-of-the-vhele-ef-cueh
pareet-and-upen- the-adeption-of-any-sueh-reseivtion-it-chali-be
deeped-necessary-for-the-publie-usey-benefit;-gafety;-ccoBOHY7 and

gereral-welfare-that-the-digtriei-neguire-the-whoie~sf-sueh-pareedr



§ 60-6.1

Sec. l4. Water Code Appendix Section 60-6.1 is repealed.

Bees-byir-~Whenever-a-pars-oniy-of-a-gareel-of-lard-1c-reqitred
by-the-digbriety«and-bhe-baking-thereefy-and-tha-eonstruction-af-the
preposed-pubiie~improvement~thereeny-vwili-interfore-with-rensonable
aecess-te-the-remninder-of-a-pertien-thereofy-ar-will-othervise
caude~substansini-damage-te-the-remaindery-the-diciriet-may-condemny
Puresnses-er-ethervise-oequire-she-whele-parsad-of-1and-or-such
persien-ef-the-repainder-te-vhich-aceess-ia-iwpaired-and-may-sell
the-remninder-er-exechanze-the-gane-for-other-propariy-required-for
distriet-purposes---0ry-ia-liou-of-cueh-nequisition-of-the.veqninder,
the-digtrict-may-condenns -purehasey - o¥-othervwise-acquire - an-easenent
for-ingreac-£o-and-egress- f¥or-ihe-remrinder-for-use-by-the-publicy

dpeluding-the-ownery-of-the-iandy
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Yt

Sec. 1k,1. Water Code Appendix Section 7i-5 is amended

1o read:

e e e
L 15, SFLe gistrlel fs herby doclared ta Te n body corpatafo and ;m!l!ié and
a9 sicl shali o, Dn addivien o the other pwvers vestind fte B by this aet, the

Tellovingr tanveral : .

1, To have perpobual suecessgo.

9y s mind Do osued b ke wen of sobd disteier

T Pe sdopd uosend,

4. e pognire by gratd, peclace, Joene, wift, divi<e, enntraet, eandomealing, con-
slructboan, or othrnwise, nnd T held, use, onjoy, ertl, Jet, and dispose of real abd
peesonal proporty of every Rind, feebodin Tatde, struefuves, bnilding:, righit=.of-
way, taseents, and pivileses, aml to eoidrned, muintaln, alier and opetate any
atil a1l wurks or imjrovements, within e withont e disteiel, neeesaary or propee
to curry ont puy of fhe ohjeetz or juirperms of thix et and eonvenicut Lo the full
pxopela of Qs power<, aml By complete, ectond, gt to, aler. remwove, FepRic oF
otherwisn fmprote aly works, of improveinculs, or preoperty acquited by i oas au-
Ehnrived By (W15 wd,

% T enntral fhe Tlaed and storm waters of @nld district amt the Nood and «form
wirters of sieeams that Lave their searees aidside of suil distriet, Tt whitch streaas
e the Pevhwiters thereof Tl into vaid istrict, and to conserye surh waters for
Benefieial mmd neeTul porpeses of eoid adistod by sprenling, clopivd, refsinine auwl
cansing ta gereatale inta he sail witTeln or withent sait Skiricf, oF (o xave or Lon-
gepv i any nmener att or ang of such waders amt profect Trom diemagn fron suehy
finnd or stecpn waters e watepesurses, woalershimbs, karfars, pulidie hizinvays, life
amd proporty =il disteied, and the waieroonrses outsile of the disiriel of streanss
Flenvhee fnto the disteict, and to peevend wasie af waler or dimitntion of (he water
supply In, or exporintiogn of warer from -sahd distvict, amd o obtain, retain and
reetaim deainaze, stornn, $hand and ciher waters for Twneficinl uee In sabl disteicts .
provided, Tha! pothing in this act evntaiued shall aathorize the eareying eut ol any
plan of Inprovenent, the parpoee of whivll is, or the effect of which will he, to foka
water whicle flows i any watershed in sadd distriet and transport o7 sell zame {or
e poywliore pat<ble of the di<ivict when th wader }ovel of any geavel bads within
the Qi<trlet iz below the peruat evel and such water coutd reasonably be wsed to
replendsh $he water wvel of said gravel bl providel fuether, that nane of the
provisions of this art shail preclnde the exereioe ly any o Ler politieatl sulddivizion
tuat wmy now or hercafier exist, whally or It part, within the aislriet from oxer-

elsing s powers, allhonzh such powers may be af the smae palers as the powers of
gald istrict, Auy sael other jeditienl <otedivision mary, har written agreement with
the disteict, provide for the net, or foint wse, of pranesty or fucilities in which any
ruel ofher politient subdivising Law an inteeestoor tayr the wse, or joint use, of poop
erly or facillties fn which raid disteic hag an futersst,

G Te cooperate mmd to set in esnbunelion with the Stale of Californla, or ARY
of ilx enginenrs, of ficors, boanls, commizsions, departinents or agencics, or witls tha
povernment of the Uuiled Brotes, or apy of ils engineers, officcrs, honeds, commis-
gions, doepaitments or aponcioy, or with any mblic er private corperation, or with
the Tounty of Santa Barbara, in the construction of any work for e controlling of
flond ob storm wuters of or flowing Inte sald distelet, or for the prolection of life or
property therein, or for {e parpa-e of covsepving sakl waters far benefieial vse with-
$n sabd district, or in any othier wisrks, acls, or purpes provided for hercin, and. to
“adapt and carry out any definite plan or systein of work for any such purpose,

7. e carey on techpical and other investigations of all Kinds, make measure-
rents, cotleet data aud mnke analyses, shalies, anad inspeotions pertaining to wated
gapply, water plghts, contral of storm voaters and floods and use of water, both within
and without said dislvict, and for sueh pnirpoets sabd diztrict shall Tiave Uy rizht of
access throuzh s amhorized represcndadives (o all propertics within gaid d=trict,
trhe distvict, theoush its awllworiznd representatives, may onder upoi stch Taruls and
make exambnaiions, saeveys, and ans therend,
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& To enler uprin any Jamd, to make surveys aud Ineate thoe noerseiry warks of
fmprovement and ihie Mues for ehammels, comduits, eanals, pipolines, readways amd
other right<of-way; o aomire Iy purchnse, Yeuse, contract, condernamtiog, wift,
devise, or other Jozal means all Linds sl water aud woter vights aml other proporty
ticcessary or convenivnt for (he eansteyciion, s, supply, madnicnanee, repale amt
Improviternt of sl worls, Including works constrecied aud baing constracted by

private owners, lands for roservairs for storage of necessary water, anst all pocossary

appurieuatices; 1o epter info contracts and agrecrnts whth, and do any acls fsenss
Rary or propet for the poelirmanee of any sneh contracts amd agreements with tho
Uniled Srates, or any state, coundy, distvict of auy kind, publle or private or nennicle
pat corporation, assacintion, e, or Individoot, sr any nunter of them, for the Jofut
pogulsition, constrsiclinn, Ieaxine, ownership, di~pasition, v, mnuemment, mainke-
nanes, vopuir e opration of puy riclits, works or ofhor property of a Klnd which
mlght be Towfully aevquieed ot owned By thie disteiel? to aeqoite the Mgt o stnre
witter In auy roservelrs, or 1o earey water theaugh any. canal, diteh or eondult not
owned or controtflat by the di=triel: ta grat te any owner or dessers {he vizlit 1o the
w0l any waler or riglt to store surk witler inany roservolr of (ho dixlvict, or tn

Toearvy sueh wader thraugh any tunnels, eanal, diteh, or eondnit of 1he disteicl: o

enter Into nnd do any wts necessnry o proper far Lhn prerformanee af any aeroe-
ment with any fdistrict of auy Lind, pablie or jrivats papparatlng, sesnefation, flen +
Indivldual, or any mpaler of them for the trausfer o dulivery to any sueh discricl,
eorporation, associnlion, firm or individaa) of any water pizht or watoer prampedd,
stored, appripriated or otlerwies gequired nr soearsd, for the pse of the di~triet or
for the purpese of exclutnging the smne for othor water, waber rlzht or water supply
In exchange for waler, waler or water supply fo b dolivered to =add district hy the
other party to satd szreement, -

9. To incur jmbdlsdness wnd to lesue bonds in (he munper Loreln pravhiod,

0. Fo cause faxes or assosameids to T devbal and enlloeiod for the purpose of
paring any ohligutlop of (ho diztelet, a1l (0 carry out any of the purposs of this
act, In the waumer bereinaficy provided, )

. To malin eontracts, and {o employ Inlor, and to do all acts noccreary for

the full oxercise of all powers vesied In salil Mstrict o any of the offieers thercol
by this nel. . .

12, To gxerciqe the rlzhi of cmivent domale, cither within or withnut sald Alstsict,
and In the nanner provided by Inw for the enndemualinn of private property for pub-
He use, s take quiy property neesssary to eafry out any of the ohjects or purpases of
this act, whether sueh property be already devotet to any publle use by any district
or other public eorparation, or agerey, or olherwlse: provided, however, that the
district in exercishig such powoer shall n additien to the damnze for the taking, Ine
Jury, or destraction of properly, also pay the cost of removal, reconstruction, or relo-
cation of any structure, rallways, malus, plpes, conduits, wires, eable, polez, of any
publie uillity which iz required to be moved fo a new location; and provided furiher,
that nolwithstanding any ether provisien of (his act or any other law, ne propecly
shall be taken unless t §s taken upon a finding by o convt of competent jurlsdiction
that the taking is for a more necessary publle nse than that to which 1t has already
beon appropriated; and provided further, that no rizht shall exist in said @istrict to
take by procerdings In eminent demnln any property, incluiding water rights, appro-

priated to pullie use by any oxisting city and eonniy or munleipal utility distriet.

The dlstrict shall olse have amd way execcize the right to condemn any existing
works or lmprevements in sald district or along steeams flowiig Into said distriet

- now ot fiereafinr used to contrut flwod or storm waters, or to eonserve such flood or

storm walers or to protect any propevty in said district or along strounsg Mowlog into
said district Trom damage from such flood or storm waters, mul it is heveby declagen
that l: use of the properly, Tands, ights-of-way, casements, ov mnterials whiel niay
be tstsmined, tnken or approprizted under the provisions of (his act ix o publie use
sabjoct to the regulation and condrel of (e state in the manner presevibed by law
provided, however, that bothing in this act eontuined stinkl e deemed to authordze
sabil dktrict, or any person o persons to divert e waters gf any viver, ereek, stream,
freigation system, oanal or didel, or the waters thercol or thereln wiless compensa-
tion therefor be first provided in the nenmer peeseribed by Iaw,

Pl power of cidnent demsin vestoed In dbe distelet sball Inciade the power to con-
et [ (e e of the district cither the fee simphe or any Joser estate, cascluent,
fir hidorest in sy teal projeely which the laasd of divectors of the disi rict by rosaly.

ot vhall iterming is gecescary for carrring out the purposes of Ihis aet, Sweh

resolution, adepted by a (wotldieds vote of alt [ts imembers, shall be couclusive evi
dewge of all of the folluwing: )

(u} The publie mocessity For the proprsed pable Jnpeoveoent,

(10 Fhe property or projacety fnterest Iwing aopieed §s iecessary for (he proposed
public use,

{6) Hueh prohosed pubdie improvement b= plamed of Toealed In the muinuer which
WY e eosmprubiile with the greatest gubilic gomd amd the Jeast privale Injury,
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CWhenever real propeely whivl i divided to or el fur =utme other public or k-
pudblie use B pegquinad Iy the dlistriet for gy Frivpes sidhorizmd by this net, the
ttistrict may condenur real Preopuerty cebjacent thencte wr in fhe hnmedinte vielnity
hercol e b exebanzed for 13 real ProgNeriy s pepived by e slistric,”

- Nothlng I this aet condaliced shall e evnstrmead s in any way affecting (he
PRy ower ol Ny exiding city and coundy or munleipad Wity disieid or othee
dstrict or puldie ageney 1o pravidhe for w0 waner sapgly for sueh eity il eoiy or
mamicipal wtility districr, e as affeeting e alsehe oo of ey pojacrtios of
fuch clty anl oy ure rbEps] nriliey alisteiet Hewessiry fur sl waler supply
and nothivg bereln ventainel shatl roltraed us vesting any geaver of conlrol
O¥er such prgerties in soel Santa B i Counly Flowd Control amd Wiler Con-
Fervallon Disteiee o in ang offioere thereod, ar B sy pervon referme? i ja this at,

n.i.-m:---mt-my-it-.:m;h-m-w-m '
distriet-far-any-purpese ~aubherARed-Ty-this-asty -and-the-taking
Sharesty«and-4he-oonsirustion-of s he-prepesei-pubiie-Aaprovensnt
m,-m&-htm-ﬁth-mm-mul-u-th-m,'
awwh-nm-smmtmmm-m-mn-m
M,whn,—u—gthwﬁu-mﬁn—th-m
m-wm—mm-uu-mam’-q-mnm-w-m
mmm-mum-m-dhﬁu.mmnﬁ,-um '
of-sush-asquisitien-of-the-remnindery-the-diutriet-nay-condemny
m,-anﬂth-uquuMumt-fu-m»w
m-n-m-tnm-m-w-mmé-m-m
emer-of-the-Aande |

3% Do make cuntraci il the Conndy of Santa Darbara ol with mlmi--ip:ﬂi-tui--;
anl publle ageacivy, masl 1o cuploy ksbor fur the Jasrguse Uf.i:i)hl;; Ll w-mt-n-liuur.-
and Tor Inspeetlig and passing upea: the alevpaikey of adraitage plaes provided for
enchh IITognstd ew slﬂulivi.;:im: i the Conrsdy of Hinta Narbare,
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Sec. 15. Water Code Appendix Section 105-6 is amended to read:

See 8. The district 3 herchy declared to be a body cornorate and politic and as
such shall kave, In addition to the other powers vested in it by this aet, the follow-
Ing powoers:

1. To have perpetual exigtence,

2. To sue and be sued in the name of the distriet,

3. To adapt a soal nud atter it at ploasure.

4. To acynire by grant, purcliase, lease, gift, devise, contract, condemnation or
otherwise, and fo hold, use, eniny, sell, Jot, and dispaze of real nud personal property
of eviry kind, tncluding Lundy, structures, Luildings, rights of way, cascinents, and
privileses, excopting waler rights owned by a public corporation or ageney without
the conscut of sueh public corperativn or agency, and to eonstruct, maintain, alter
and: eperale any and all projects or works of improvement, within or without the
district, pecessury or proper to carry out any of the objocts or purposes of this net,
or eonvenicnt to the full exerelse of jts powers, and te canstruct, complete, extend,
adad to, alter, reiwove, reconstrict, repaic or otherwise improve any projects or works
of hnprovement, or property soquired Iy it s authorized Ly this act. .

8. To contral the flood and storin waters of the dlistrict, and the flox! and sterm
waters of streams that have their source ontside of the district, but which streams
i the flood widers thereol Tlow Into the district, awd 1o conserve such waters for
benefieinl and w<efid parposes within the istriet by retarding, spreading, storing,
retaining wid cansing the same to percolate fito the sofl within or without the dis-
trict, or to save and conserve in any manmner ali or aoy of such walers and protect
from funnge from such flood or sturin waters the waterconrses, watersheds, public
highways, Hie and property in sai district | provided, that water rights now exist-
inz, putitic or private, be not theeely tulien or damagsd without compensation pro-
videdt further, thot none of the previsions of this act shall in any manner limit or
proecinde the full exercize by any connty, olty, distiict, piiblie or municipal authotity,
agency ar eorporation, or any politiea! suldlivision that may new or hereafter oxist,
wholly or in part, within the district from cxercising any of its powers, although
such be of the same nabine as the powers ol the district.  Any sueh other pubilic
entity muny, by written agrecment with the district, provide for the use, or Joint usc,
of propevty or facilities in which auy sueh otler public entity has zh Interest, or for
the use, or joinl tse, of property or facilitios in which the distriet has an intorest

6. To cocpotate and to act in cenjunction with or eontribute funds to, the United
States or the State of Californla, or any of their enginecrs, ofticers, boards, corumis-
sions, departments or agokeies, or with any public or private corporation, or with
the County of San Dicge, or with any pnblic agency or distriet, in the construetion
of any projects or works of improvement for the controlling of flood or storm waters
of or Niowing into the district, or for the protection of lifc or property thereln, or for
the purpexes of conserving said wators for beneficinl nse withio sald district, or for
the protection of boaches and shorelines from orosien, or for -the mestoration of
beaches and shorelines, or in any othier works, scts or purposes provided for Lierein,
ant to adopt and earry out any definite plan or system of projects or warks of im-
provement for any such purpuse; ond to enter Into, snd te do any and all acts
n&m&enry.or proper for ihe ru?rfol‘m:ul('c of, any azrceutent with, or nocessavy to
comply with any act of aethorization of, the United States, or any state, county or
district of any _kuu!, 6r neccssary and proper for the performance of any agrecment
with any public or private corporation, association, firm or individual, or any
rumber of them, for the Joint finaneing, acquisition, construction, leasing, ewnership,
disposition, usc, manzgement, maintenanee, ropair or opsration of any rights, proj-
ects or works of improvemont, or other preperiy of auy kind which might be Juve-
Tully aoynived or owned by the district,

7. o ncquire ihe right Po Store waler in any resorvoirs, or to carry walet through
any cnlnn!. diteh or condnit ot owned Ly the district, and to grant to any porson
the right to earry any water owned by such person throngl any tunnel, eanal, ditel
or conduit of the dixtrict; Provided, that the district shail not acquive any suel
rights from a wmuslcipality or puhlic water ageney or disfriet other than with the
consent of such pumicipality o pulllic water wgency or distriet,

8. To curry o technient and other investizations of all kinds, muako mepsnee-
ments, eolfret data, and to ake analyscs, studics, aud Inspections pertainiag to
water supply, waler rights, oocan corrents, tides, croxion, contiol of floods, amd use
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of water, und to auake surveys, studies, and nmps amd plats relative to the loeation
of necessary projocts and woiks of ireproveracat ineliling but not limited to dams,
Jevies, chanuels, comiuits, eanals, pineiines, romdways and other right<ofway, and
relative (o the wcequisition of Jamds, or inteqsts therein, nnd other properly; pro-
shled, that the forersior powers may he execcisul Iy the distriet to the oxtont neces-
sary to pecomplisli the purposes of this act; awd Dirtler provided, that the district
has Lhe right of access, and way mder upon nuy s withic or without 1he dis-
teiet, Irrespactive of the owncrship of such Tunds, with or without the pormabssion
of the owner of such hands, In order to fecnmpli=h the acts anthorized by this sees
tlon, or any of them, ard such orfty by the district or by s authorfznd repre.
sentative shall not constilate, nor give rixe Lo, any canse of action in faver of the
owner of ewners of sueh land excopt for injorics resulting fvom negligener, wanton-
ness, or malier,

Whenever a project or work of iwmprovencnt is contemplaterd die consideration
shall be given fo the Iocation of existing =ywage Tives and to tle possille leealions
of futurc sewage lines, and the district shall solicit the recommendations of puhlic
sewnge disposal sgeneirs in order that distriet fociditles may be loeated egultally
in light of such sewape nes,

8. Yo incur Indebtedness and to isno bonds in the manner horeinafter proviglod,

10. To cause Eaxes or assexsments ko be levied and collected for the purpose of
paying any obligation of the disteict, and to carry out any of the urposes of this
act, In the manner hercinaftor provided,

11, To make contracts, te employ Iabor, to cmploy expert appraisers, consultauts
end tochnlepl advisors and assistants, and to do ol ncts necessary for the ol exor-
eise of all poviers vestod by this act in sald disteict or jg any of the ofiicers thercof,

2. The distriet has and mny exercise the rizht of eminent dosiaiy within the
Counly of San Dlcge, either within or without the Gistviet, and [k the manner pro-
¥ided by law for the condemmation of private property for public use, to take any
property necesiary to carry out xny of the ohjects or pivpnses of Lhbs act, whother
such property be already devolud to any puldic use by any distriet o publie corpe-
ratlon or ageney, or otherwlie; provided, Lowever, thnt the distrlet In exercising
such power shall in addition to the damage for the taking, Injury, or destruction of
propeety, also pay the cost of removal, reconstevetlon o rolocation of any structure,
railways, mains, pipes, conduits, wires, cable, poles or other property of any public
uttlity or public corporation or district which is required to be moved to o new loeq-
tlon: and provided furilier, that potwithstanding any provision of th!s act or any
other law, o property shall be taken unless it is taken upon a finding by a court of
competent Jurizdiction that the taking s for o more necossary public use than tuye
to which it has already been appropriated: rind provided turther, that no right shan

- exlst ia the Qistrict to take by proceedings fn cminent domain any water rights appro.

peinted to public use by any existing municipal corporation, water district, or other
public agency, The district shall aise Jiave the right to and may condemn, within
the County of San Dicgn, any existing works or Improvements in the district or along
streams flowing into the district now or hercafter used to control flood or storng
waters, or o conserve sueh [lood or storm waters or to protect any property in the
district or along stroams flowing into the district from flamage from such flood o
storm walcrs, or to pretect Deachies or shorellnes from ciosion or fo restore sueh
beaches or shorelines, and it is herehy doctared that the use of the property, lands,
rights-of-way, easements or materialx wiich moy be condemned, taken or APDPropi-
atet under the provisions of this act is 2 pubile use subject ta the regulation and
control of the State of California hu the manner preseribed by Iaw provided, how-
over, that nething In fhis act contained shall be dopmed to authorize the dstrler
of any pesson to divire the waters of any river, creck, stream, frrigation spstom, eanal
or ditch or the wators thereof or thovein undess competsiation therefor be first pro.
¥ided in the manner proseribed by Taw.

The power of emiaent (iannin vested In e distriet chall Inclade the power Lo con-
demn {n the mone of Hie district either the fee simple or any lesser cstate, casomont
or interest in any real property which the board by reselution shall determive Is
hecessary for earryving out the purposes of this fet.

Refere property can be taken it must appear:

1. "Fhat tho use to which it §s to be applied is a use palliorizod by this act: snd

2, That the taking is necessary to snch wse: provided, when the board, by resa-
lution adopted by vole of two-thirds of all its monbors, has feund and detormined
thet the publie lnterest and necessity require the acquisition, construction or comple-
tion by the district of some project or work of improvenent, and that the praperty
deseribed In such resolntion is necessavy therefor, such resolution shall be conclu-
sive evidence:

(o} of the pullie necesyity for such proposcd project er work of [mprovement;

(b) that suck property s neeeszary thorefar, and

{¢) that such proposcd project or wurk of improvettiont is plauned or located In
the manner which will i most compatible wirh the greatest public goed, and the
least private Injury; provided, hewever, that said resolution shall not be such con-
clusive evidence In the case of the talking by ilic district of property located outside
of the tereitorind limits therco!,
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Whasnever-iand-is-te-be-condenned -sy-she-ditstriot-For-any-eof
Phe-usas-and-purpsses-perstised-By-iavy-and ~She-Laking-of -a-part
of-a-pareal-of -2and -would-isave-the~-reminder-thorasf-tn-gush
sibe-ar-shape-ar-sendision-an-se-require-she-distrist~to-pay-in
sompensation-for-the-baking-of-sush-pare-an-ansuns-oqwik ~bo-the
fair-and-reassnabie-vaive-of-she-vhoie-parsely-tiae-ressiution-of
the-board-nay-provide-for-the-tatng-of-tihe~vhslie-of-sush-pareai
and-upen~she -adopbion-of-any~sush-reselution-is-shadi~de-desnmed
necensary-£far-tae-publie-usey-bonefity-safaiyy-csonomyy-and -
generaid-weifare-thai-bhe-distriet-asguire-she-wvielo-of-susi-pay-
o8k ' :

“Whenever real peoperty which is deveted to or held for some otber public or .
quasi-public use is required by the distriet for any purpose anthorized Ly this net,
the district may condemn rea! property adjacent thoreto or I the immediate vieinity
thereof to bo exchanged .for the real propertsy so required by the distriet.

.Nothieg In this act contained shal be comstrued ns In any way affocting: the
plenary power of any existing mwaleipnl vorpovation, water district or other pubilic
ageney providing water to the puldic or as nffecting the absolnie control of muy
properties of such sonnicipal corporation, water distrlet or public agency necessary
for suth water supply, and uothing horein contained shall be construed ng vostins
any power of control over such propertics fn the distriet or any officer thercat, or in
any perean roferred to in this net, except to the extont consented thercto by such
municipal corporation, water distylet or puhlic ageney.
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13 Te plam, Improve, oporate, mafatain, and keop iv a sanitary condition & sys-
tem of public purks, playzrounds, beaches, swimming arcas, nnd other facitltios for
public recreation, for the wse and enjoyment of 3 the inhubitants of the district, as
an incldent to the carrying out of the projeets and works of improvement of the
district and on Jand acquirad or used for the flood contrel, drainage, Leaeh or
sborcline erosion eontrol, or water conscevation purposes of this act: te construet,
maintaln, and eperste any other amuscwent or recreational facilitios on such Innds,
including pichic groimds and cquipment incideatal thereto, bathhouses, golf conrses,
tennis courts and other special ammsentents and forins of recrcation: to fix and
eolieet reasonalic feos for the use by the puldic of any such special facilirios, sery-
lees er cquipment; and to adopt sneh rulos and regolations as in the discrction of
the bonrd are neccssary te the erdecdy operation and control of the use by the
public ¢f such Iaml: aml facitities for recrcational purposes; provided, however,
that the district shali not, for the pripases specificd 1a this subsection, interfore with
the contrel or aperatlon of any existing public park, playgroumd, heach, swimmlng
area, parkway, recreational ground, ar other pnblic property, owned or controlied
by any othor dlstrict, connity or mundeipsl corporation, except with the consent of
the governing body of such distriet, comdy ot municipal corparation, ahd upon such
termns ns moy he mutually agreed upon bebween the beanl and such governing body
atud further provided, that ne such reereational fucility shindl be cstablished in any
city or in the nnincorporated lerritery of n connty without the consent of the goy-
erning by of such city or county, amt furtlicr provided, that 12 any such recrea-
tional facility is Joeated within the unincorporated territery of a eounty then tiat
county, or {f auy such recreationnl facility s Jooato? within the corporate Hmits nf
any clty then that ofty, by tesalation duly massed by the goverring body af steh
county or clty, may sssime the muansgoment awd eattrol of such recreational
Tacility, In which event such county or eity shall extuldish and cillect nomliseriming-
tory fees and charped Tor the wse of sich reerentionnd Facility and may ostablish
rules aml regulations pertaining to sueh recreational facility, and the courty or oliy
amually shall deduct from sucll feos ol cliliges an amonnt sufficicnt te reimburse
the counrly or city for the costs and expenses Imeureed b such manazement and con-
tro! of such reercational farillty, amd shall pay ever to the district, for use for
general diztrict purposes, all money eoiflected {n oxeess of the amount ROCCSSArY
for sueh reitabirsemoent,

4 The pewers berein geanicd shail inclade the design, construction, or malnte-
nance of any levees, seawanlls, groins, breskwaters, JotHes, outicts, chanuels, hnrbers,
basins, or otlur prajects ar works of Jnprovement pertaiping thoreto for the proteoe-
tion of sharpline or beaghos.

15 To lease, sell or dHspose of any property or interest thereln whenever, in
the Judxoint of the hoard, sald property or sald interests thercin or part thereof
is no Ionger reynlred for (e purpeses of e distriet, or may be leased for any
purpose without huterforing with the use of sosh peeperty for the parposes of the
distriet, and to pay any conpenzation received therofor into the getieeal fundd of the
distriet and use the same for the purposes of this act; provided, however, that
nothing herein contabnmt shall authorize the bowed or any officer of =aid distrlet te
#oll, lease or othorwise dispose of any water, water righé, roservolr «pace or storams
capneity or any inberest or space theenln, exerpt to prebitie ageneies for recrentionn?
pirposes of oxcept as herefofore provided fn suhsoction G of thiz seetion, or axeept,
in the discretion of the hoard, as is necessarily incideotal to the nceomplishment of
the purposes of this net or o the public welfare: provided, howevey, that the
distriet may grant and conveyr (o the United States, or o any federal agency au-
tiworized te accopt and pay for such land or Intorests In Jund, all lamds and interests
in land, now owned or hercafter acguired, Ivisg within any channel, dam, of reser-
voir site, or shorelive or boach, iimproved nnd econstructed, ln whele or In part, with
federal funds, upen payment Lo the disteict of sums eguivalent to setun! expondi-
tures made by it In acquiring the Inmds and interests in Jand so conveyad, and in
hmproving such lands and interests in land, deemed reasonable dn the diserotion of
1he board,

18. To grant or otheowlse convey to countics, cities and countles, cities, the
State of Caltfornia or the United States casements for stroet and highway parposes
over, along, wpowm, in, turough, merosz or under any real property ovwned by the
district.

17. To remove, carry away and dispose of any rubbish, trash, debris, or other
Inconveniont matter that may be distedged, transportod, conveyed, or carried by
means of, through, In or along the werks and structures operated or maintained
hercunder and deposited upon the property of the district or clsewheore,

18. Notwithstanding any provision of thls act, the district shall not have the
power Lo cobpete with water selling or distribution agencies, elther publie or pri-
vate, by sclling or distriluting water to consemors for domestic, agricultvral or In-.
dustrial use; provided, however, that the district shatl have the power to sell to
water agencies, either public or private, such surplus water as it may accumulate,
(Stats, 1666, 1st Ex.Sess,, ¢, 55, p. — § G




™

The following section, relating to this matter, would not ber

amended or repealed:

N

‘§ 1504, Compensxlien; ascerfainment; ascaulsitlen of properiy whes compensalion
ejquat {o value of property of ulility

Just eompensation for e property so faken for publie purposes hall bo as may be
matuntly agrecd by the political sabdivision ang the private atility or as asecrtained
apd fixe? by a court of competrnt inrisdiction pursuant te the lws of this state
relating to omineat domain, neloding eonsideration ef the vselful vatue to {he political
pubdivision of (he property so taken.

Whoenever the compensatlon by n pelitienl sulalivision umder this section is an
amount oqual to the Just eompwen=adiee value of all tke proporly of the private
utility in the operating system thad the private viility cmploys in providing water
servire to the scrvice avea, the politieg! sulwlivision way, by reseolution, provide for
the acquisition of all sucl projerty,

A potitieal subdivision engayged in acfivifies set forth in Sectien 1503 shall pay
Just cotmpensation for e propeety o taken for publis purposes, (Added Stals
1963, €. 1752, p. 3025, § 1) ’

~20 -



Memorandum 69-56 EXHIBIT II 3/14/69
TRAFT STATUTE -~ PROTECTIVE ACQUISITIONS

Section 1. Secticn 1265.2 is added to the Code of Civil
Procedure, to read:

1265.2. (a) As ueéd in this section, "property to be acquired
for protective purposes” means property to be acquired under the
authorization provided in subdivision (b).

(b} A public entity authorized to acquire property for a public
work or improvement by eminent domein may also acqulre by eminent
domain property which is reascnably necessary to protect the public
work or improvement and its environs or to preserve the view,
appeerance, light, alr, or usefulness of the public work or ilmprovement.
Property so acquired may be conveyed by the public entity subject to
restrictions concerning the future use and occupation of such property
g0 &8 1o protect the public work or improvement and its environs and
to preserve the view, sppearance, light, air, and usefulness of such
public work or improvement.

{¢) If the public entity plans to reconvey property to be
acquired for protective purposes, the public entity may acquire the
property by eminent domain only if the court finds that the acquisition
of the property 1s reascnsbly necessary for the purpose of protecting
the public work or improvement and its environs or to preserve the
view, sppearance, light, air, or usefulness of the public work or
improvement .

(d) The condemnor has the burden of proof to establish the facts
that justify the taking of property to be acquired for protective
purposes in the case described in subdivision (c). However, in amy

1=



§ 1265.2

such case, if the condemnor has adopted a resolution of necessity which
contains an express finding that the property is needed to protect

the public work or improvement and its environs or to preserve the
view, appearance, light, sir, or usefulness of such public work or
improvement, it is presuned that the taking of the property to be
acquired for protective purposes is Jjustified under subdivision (c).

(e) The presumption established by subdivision {d} is:

(1) A presumption affecting the burden of proof to the extent
that the property to be acquired for protective purposes is within two
hundred feet from the closest boundary of the public work or improve-
ment.

{2) A presumption affecting the burden of producing evidence to
the extent that the property to be acquired for protective purposes
is not within two hundred feet from the closest boundary of the public
work or lmprovement.

(f} If the public entity proposes to sell property acquired by
eminent domain under the authorization provided by subdivision {b)
subject to restrictions concerning the future use and occupation of
the property within five years from the time the property was acquired,
the person from whom the property was acquired shall be provided with
an opportunity to repurchase the property on terme equal to the best
terms offered by any other person to whom the public entity proposes

to sell the property.



}

See. 2. frileie 4.5 of Caapter 1 of Division 1 of 'I'itla 1 of
the Goveramzni Code is repealad.

Noter Thiz ovitdels vondz oz follows:

§ 190. rane ', definiion. “Land” when used in this article In-
cludes any interes{, vrsement, or resrvation in lard.,

§ 191, Application of chapier. Whanever the State or any city
or county may acguire and in exeess of the Jand actually needed or
used for public purposes it cormection with the extablishing, laying out,
widening, enlarging, extending, o maintaining of memorial ‘grounds,
stroets, squares, parkways, or reservations, the acquisition, mainte-
nance, and use of such laid and the sale, disposition, and conveyance
and the establishment in connection therowith of any reservations con- .
cernine the future use and occupation of such land so as Lo protect the
public worn. ~ improvemnents angd their environs which it adjoins and
to preserve the view, appearance, light, air, and usefulness of such
public works shall be conducted and maintained pursuant to this arti-
ele.

§ 192. Construciion of ucts. Every ari of the State authorizing
the State, any cily or county to asouive Jand for the purposes of estab-
lishing, laying out, widening, eniarging, extending, or maintaining me-
morial grounds, streels, squares, parkways, o other public places, shall
be construed as including among its purposss the acguisition of land
In excess of the land actusl'y meeded or used for public purposes.



§ 193. Authority to sell; reservation of easement, interest, or
right. If the State, any city, or county acquires any land under Sec-
tion 1414 of Article I of the Constitution or this article, which land is
in excess of the land actually needed or used for public purposes, the
State, city, or county may scll such land or any interest therein and
may reserve in the land any reservation, easement, interest, or right
that public interest, necessity, or convenience regutires to prescrve the
view, appearance, light, air, and uscfulness of any public memorial
grounds, streets, squares, parkways, places, or warks,

§ 194, prohibiiion against sale except by legislative body; notice
of sale. No such sale shali be made by a city or county except by its
legislative body, nor until after notice has been published in the juris-
diction of the legislative body pursuant to Section 6064. The notice
shall:

{a) Describe the land or lands to be scold.

(b) Set forth in general terms the interests, easements, or reser-
vations to be reserved by the public.

(c) State the time and place of the sale.

{d) Call for sealed bids in writing.

§ 195.  Opening of bids, sale to highest bidder, rejection of bids.
At the time and place set for the sale, the legislative body shall open
any bids received in response to the notice and shall sell the land to
the highest bidder, except that it may at that time or at any time to
which the sale is continued receive any higher bids and may reject
‘any bid failing to comply with the lerms of purchase set forth in the
notice.



§ 196, Disposition of proceeds of sale, refunds. Money derived
Iron the sate of land pursuant to this article shall be immediately paid
into the fund from which payment was made for the land. If the land
‘was purchased with funds derived from the levy of any assessment or
tix upon property benefited, the money derived from the sale of the
land shall be distributed as refunds to the persons paying those assess-
ments or taxes in propottion to the amounts Jevied or assessed against
them or thereafter to be levied or assessed against them to meet any
bonds as ¥et unpaid by them. Money to be refunded to any person pur-
suant to this article shall first be applicd to any indebtedness of such
person or his successor in interest on account of any tax or assessment
Jevied or any bond issucd to pay the cost of any improvement done or
berformed by the public body, all or part of the cost of which is levied
or taxed against the land of that person. ;



-~
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§ 104.3

Sec. 3. Section 104.3 of the Streets snd Highways Code is
repealed.

20k 3 - - Phe -Gepartment -may -eondeln -Feak -property ~or SRy ~-baterest
therein-fer-pezervathons-in-and -abeut -and -along-and ~-+oading - Lo -any
shate-highway -er~shher-pubiie -wokk-or -lnpraverent ~-ecRstrusted-oz-te
be-conabruebed-by -the ~-deparinent -arnd -mayy-after-the -establishment ,
Iaying -~oub-and -ecmpietion-ef~-such-iHpreveRenty -eeBvey-aut -any-such
reat-properby-op-interest-therein-thus-aeauired -and -Ret -RI20EBAFK
for-sueh-imprevenent-with-reservabieons-eonserring-the -future-use -and
ceeupation-of-pueh-real -property-ar-interest-thereiny-so-as-to-protact
gueh-publie-work-and -improvement-apd-it5-crvirens-and-to-preserve-the
viewy-appeavaneey~tighty-sir-apd-usefuligss-ef-suah-public-work;
providedy-that-1ond-se-eendenned ~-under-authority-of-this-seatisn-shatil
be-timibed-te-pareels-1ying-vhelly-er-in-pars-within-a-distanee-ef-net
bo-cxeeed-156-Eeet-from-the~alonest-boundary-af-such-publia-work-or
imprevement:-proevided;-that~when-paFeels-whish-lie-eniy-partially
vithin-sueh-2imit-uf-150-Ffarb-are-takeny-only-such-porticns-nay-hbe

aspdemned-whiokh-de-net-axeead-200-£fant~from-sadd-alesesi-boundary




§ 256

Sec. 4. BSection 256 of the Water Code is repealed.

256~ -The-departuont -may -aondern-roal-property-or -any-intarest
therein-for-reservaticns-in-ard-about-and-along-and -leading-to-any
state~dar-or-watar-facility-ey-othar-public-verk.-or-improvenent
eonssrueted-or-to-be-censtrueied-by-tha-department -and-may, -afier
the-establishmenty-laying-eut-and-ssmpleticn-ef-such-improvenanty
esAvey-oub-any-syueh-veal-property-cr-interesi-therain-thus-aoquired
and-pei-neecesary - for-such-inpreovanent-with-rerervations-ecnesrning
tkhe-fusure-uce-gRd-secupation-of ~-sush-real-property-or-interest
thereiny-ge-a8-tp-proteet-cuch-public-vork-and-inprovement-and-its
envirens-and-is8-preseyve~-she-vievy -appearancey -1ighty -Rir-and-use=
fulness-of-sush-publie-works-providady-that-land-so-condemmed -under
authenity-of-this-seetien-shall-be-1imited-to~-parecls-lying-whelly
o¥-in-pari-vithin-a-dictange-of-Rof-to-aXeead-500-faet-Erom-the
sicsesi-boundary-eof-sueh-public-vwork-or-improvenent ; -providedy-that
wWhen-pareeis-which-1ieweniy-partially-wishin-such-limit-of-500-feat
a¥e~takieny-enly-suckh-periicns-may-bo-condapned-which- -de-Ret-axgead

600-faet-Erem-said-closest-boundary-

e




Other sections related to protective condemnation which are

not recommended for amendment or repesai:

Code of Civil Procedure Section 1239.4:

§1239.4. Protecting Approaches ta Air-
port.—Where necessary to protect the ape
proaches of any airpart from the encroach-
ment of structures or vegetable life of sch
1 heicht or character as to interfere with
or be hazardaus to the use of such airpart,
land adjacent to, or in the vicinity af, such
airpert may be acquircd under this tirle
by a county, city or sirport district re-

- serving to the former owner thereof an
irrevecable free license to use and occupy
such land for all purposes cxcent the ercer
tion or maintenance of structures nr the
growth or maintenance of veectable life
above a certain preseribed height or may
be acquired by 2 county, city or airpart
district in fee. Leg M. 1945 ch 1242, 1061 '
ch. 955, '

Govermment Code Section 6950:

§ 6950, Legistative intent; preservation of open spaces for public
use and enjoyment. It is the intent of the Legislature in-cnacting this
chapter to provide a means whereby any county or ity may acquire,
by purchase, gift, grant, bequost, dovise, lease or otherwise, and
through the expenditure of public funds, the foe or any Jesser interest
or right in real property in order to preserve, through limitation of
thelr future use, open spaces and arces for public use and enjoyment,




Governmeny Code Section S4Sic

§ 6951, Spreud of urlan develapinent; seenie vr esthetie value of

open areas and spaces. The Legisloture finds that the rapid growth

and spread of urban development iz encroaching upon, or climinating, .
many open areas and spaces of varied size and character, inclading

meany having significant scenic or esthetic values, which areas and

spaces if preserved and maintained in their precent open siate would

constitute important physical, soeeial, esthetic or economic assets to

existing or impending urban and metropolitan dovelopment,

Government Code Zectiun 6952:

§ 6952. Legistative declaration; expenditure of public funds,
The Legislature hereby declaves that it is necessary for sound and
proper urban and metropolitan development, and in the publie interest
of the people of this State for any county ar city to expend or advance
public funds far, or to accent by, purchase, gift, grant, beguest, devise,
lease or otherwise, the fee or any lesser interest or 1ight in real prop-
erty to acquire, maintain, improve, protect, Yimit the fidare use of or
otherwise conserve open spaces and aveas within their respective juris-
dictions,

Goverument Code Section 69533

§ 6953. Legislative declaration; public purpese. The Legislature
further declares that the acquisition of intoresis or vights in real prop-
erty for the preservation of open spaces aod areas constitutes a public
purpose for which public funds may be expended or advanced, and that
any county or city may acquire, by purchase, gift, srant, bequest, de-
vise, Jease or otherwise, the feo or any lesser interest, development
right, easement, covenant or other coniractual right nacessary 1o
achieve the purposes of (his chapter. Any county or city may also
acquire the fee 10 any properiy for the purpose of conveying or leas-
Ing said property back to its original ewner or other person under
such covenants or other contractual arraugemenis as will limit the
future use of the property in accordance with the purposes of this
chapter,

...«?',.,




Government Code Section 695k:

§ 6954, Detinitions. For the purposes of this chapter an “open
space” or “open area’ is any space or arca characlerized by (1) great
natural scenic beauty or (2} whose existing openness, natural condi-
tion, or present state of use, if retained, would enhance the present or
potential value of abutting or surrcunding urban development, or would
maintain or enhance the conservation of natural or scenic resources.

Government Code Section TOOO:

§ 7000, Legislative intenf; cosements. It is the intent of the
Legislature in enacting this chapter to provide a means whereby the
Department of Water Resources, Parks and Recreation, Fish and
Came, and Finanee, of the State of California, may acguire by pur-
chase, gift, grant, bequest, devise, lease, condeimnation or otherwise,
the fee ur any lesser interest or right in real property in order to pro-
tect, preserve, maintain, improve, restors, Himit the future use of, or
otherwise conserve Tor public use and enjoyment any of the lands and
areas, identified below, alongside the Westside Freeway, Interstate
Route 5, and the California Aqueduet. which bave significant scenic
values:

{2) Between the California Aqueduct and the Westside Freeway
from Highway 41 north to Milkam Avenue.

(b} Between the California Agueduct and the Westside Freeway
from Ness Avenue novth o Piencer Road.

{c) Between the California Aqueduct, ithe Westside Freeway and
the Delta-Mendota Canal from Cottonwaod Road north to the freeway-
aqueduct crossing at Orestimba Creek, and between the aqueduct and
freeway north of that point to the Alameda county line.

The Department of Public Works may acquire scenic easements
along said Westside Freeway, provided that funds for such easements
are obtained pursuant to the provisions of Section 319 of Title 23 of the
United States Code relating to the purchase of interests in lands ad-
Jacent to highway rights-of-way, provided further that the federal
government reimburses the State for the costs of such scenic ease-
ments, and also provided that the use of money for this purpose will
not reduce the amount of funds which would otherwise be available to
the State for highway purposes.

m"ov.




Government Code Seeticn 7001:

§ 7001. pubic purpose of acquisition. The Legislature hereby
declares that the acquisition of interests or rights in real property for
the preservation and consecvation of the scenic lands and areas pro-
vided for in Section 7000 constitules a public purpose for which public
funds may be expended or advanced, and that any of the state depart-
ments specified in this chapter may acquire, by purchase, gilt, grant,
bequest, devise, lease, condemnation or otherwise, the fee or any lesser
interest, development right, easciment, covenant or other contractual
right necessary to achieve the purposes of this chapter. Any of said
departments may also acquive the fee to any of the properiy for the
purpose of conveying or leasing said property back to its originat own-
er or another person under such covenanis or other contractual ar-
rangements as will conserve the scenic character and value of the prop-
erty in accordance with the purposes of this chapter,




Section 14-1/2 of Artiele I of the California Constitution

should be repealed. This section reads:

Sec. 14%%. The State, or any of its cities or counties, may acquire
by gift, purchase or condemnation, lands for establishing, laving out,
widening, enlarging, extending, and maintaining memeorial grounds,
streets, squares, parkways and reservations in and about and along and
leading to any or all of the same, providing land so acquired shall be
limited to parcels lying wholly or in part within a distance not to ex-
ceed one hundred fifty {eet from the closest boundary of such public
works or improvements; provided, that when parecls which lie only
partially within said limit of one hundred fifty feet only such portions
may he acquired which o notl execeed two hundred feet from said elos-
est boundary, and after the establishment, laying out, and completion
of such improvements, may convey any such real estate thus acquired
and not necessary [or such iimprovements, with reservations concern-
Ing the futurce use and ccceupation of such real estate so as 46 protect
such public works and improvements and their envivons and to pre-
serve the view, appearance, light, air and usefulness of such publie
Waorks.

The Legislature may, by statute, preseribe procedure.
(Added Nov. g, 192%))
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