Memorandum 59-5Y4

Subjectt Study 52 - Sovereign Immunity (Injuriocus agriculturgl chemicals)

BACKGRCUND
The following background material is extracted from the research
study prepared by the Commissiont & consultant, Professcr Van Alstynes

In connection with damage claims arising from drifting chemical

sprays used in governmental pest abatement work, where current

statutory provisions appear to impase a large measure of sirict Hs.

bility,%* legislation again would be helpful to clarify applicability ot
- the relevant provisions to public entities $30

3P Although governmental use of dangerous chemicals for pest control
purposes is expressly authorized by statute, Car. Ackre. Cope 3§ 14002, 14088,
14093, such authorizetion does not relieve the user from lability for property
damage caused thereby. Id. §§ 14003, 14034, Moreover, use of pesticides in
such a manner as fo cause “any substantial drift” is a misdemeanar, the
commission of which appears to be an actionable tort. Id. §§ B, 12072; Note,
Crop Dusting: Two Theories of Liability?, 19 Hagrmngs 1.1, 476, 488-87 (1068).
However, the applicability of the Agricultura! Code provisions to govern-
mental entities, and thelr Interrelationship to the Tort Clalms Act of 1968,
are in need of clarifieation. See note 330 infra.

B3¢ For example, the Jegistature in CaL. Acwic. Cooe §§ 14063, 14003, has =

explicitly authorized governmental agencies to use certain dangerous chem- i
fcals in pest control eperations, while the use of 24-D and other injurious
hesbicides in sccordance with administrative regulations is authorized (ap-
parently, but not explicitly, spplicable to public entities) by a different sec~
tion. Id. § 14033, Use of these chemicals may, of course, result in damage to
private properly. See Comment, Crop Dusting: Two Theories of Liobility?,
19 Hastwos L.J. 476 (1968). Legislative recognition of this risk is implicit
in provisions declaring that suthorized and lawful use of pesticides will not
talisve “any person” from lability for demage to others caused by such use.
Car. Agric. Cove §§ 14003, 14034. Furthermore, in the interest of preventing
improper and harmful methods from being employed, the legislature has
delegated extensive suthority to the director of agriculture o promulgate
regulations, including a permit procedure, to govern the actual use of injurious
agricultural chemicals. 1d. §§ 14008-11, 14033. All users are under s manda-
tory duty to prevent substantial drift of economic potsons employed in the
course of pest control operations and to conform te applicable regulstions.
Id. §§ 12972, 14011, 14032, 14063,

L footnote contimed m next, pags /
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It seems probable that the courts would hold governmental agencies sub-
ject to the cited statutory provisions Flournoy v. State, 57 Cal. 2d 487, 370
P.2q 2381, 20 Cal. Rpir. 627 (1962) (generel statutory language held applicable
to public entities absent legislative intent to contrary). However, this con-
clusion is open to some doubt. Express reference to publie agencies in cer-
tain code sections, Car. Acrrc. Cope §§ 14063, 14003, suggests the intended non-
applicability of others in which no such reference is included. On the other
hand, the code expressly makes the sections dealing with *Injurious Materials,”
$d. §§ 14001-98, inapplicable to public entities while engaged in research
projects. Id. § 14002. 'This impliedly indicates that it does apply in non-
research situations. Legislation clarifying applicability would, it ix submitted,
be helpful

Asguming applicability of the code provisions, the scope of governmentat
tort liabilily resulting fromn violations is not entirely clear. In some instances, -
such violations, for example, the use of a method of chemical pest control
which caused substantial drift in violation of section 12972 would presumably
constitute a basls for entity liability for breach of a mandatory duty, Carn -
Gov'r Conz § 8156. In some Instances, however, it may be questionable
whether such properfy damage resulted from actionsble negligence in apply- .
ing the chemicals or from the immune discretionary determination to apply
them under circumstances in which 4rift, and resultant damage, was inevitable,
Car. Gov'r Copr §§ 820.2, B55.4; A, Van ArsTyne, CALIFORNIA GOVERNMERNTAL
Torr Lrasnrry 635 & nd (Cal. Cont. Educ, Bar ed. 1864). If no negligence
is found or the discretionary tort immunity obtains, the guestion remains
whether lability could be predicated upon Inverse condemnation or nuisance
theories. See Bright v. East Side Mosquito Abatement Dist, 168 Cal. App.
24 7, 2335 P.2d 527 (1959) (nuisance theory). On the need for legisiative
treatment of the scope of nuisance lability of public entitles, in conjunetion
with Inverse condemnation, see notes 188, 208-223 and sccompanying text
supra. Finally, it is not clear whether the special “report of loss” procedures,
which may affect the injured party’s ability to esablish the extent of his
damages from chemical drift, Cat. Acric. Conz §§ 11781-65, are applicable to

- governmenta! operations or are limited to private commercial pest control ae-
tivities. Clarification of these doubtful areas hy legislatlon would also be

helpful

At the last meeting, the Comzission requested ’ohat this
memorandum include a discussion of the liabllity provisions that
apply te¢ private persons, including the text of pertinent provisions. _
The statutory provisions are described in genéral terms in the foctnotes
from Van Alstmfs article which are set out abowe, The pertinent
statutory provisions, referred to in the footnotes, are set out as
Exhibit I (pink) attached, Also attached is a background ressarch study.

The draft statute z:ecomended by the staff is ineluded in the

Tentative Recommencation attachad to this memorandum.
Reapectfully submitted,

John H. Delloully
Executive Searetary




Memorandum 69-6)4

EXHIBIT I :
AGRICULTURAL com FROVISIONS
Divis:on 6
AGRICULTURAL PEST GONTROL BUSINESS
Lhapter Sasllon
1L Deffnitions oo e eemcmrrnm 11401
2. General Provislons -veueeeennevnunenonnn... Ammerevmdasmmena—na 11301
8 Exemptions .o ——a 1131
4. Regulation Generally —..ooooemmnomoiii e 1701
8. Aireraft Operetion Regulation - oeeevueeoonoooomonneoennnn 11901
Amkpmﬁddattha!mtafmm diy-

Chapter 1
. DEHNITIONS
11401, Effect of definitlons,
11402, License.
11403. Pest control.
11404. Pesticide.
11405. Registrant.

Orass References

Omutracts by eoun b!ororﬁluﬂmmlmbdo!wu,m 5408,
m‘n with federal wildifs service, ses Fish nnd Gm’@oﬂl § 3802
Mmtmwmuu,mlm
Mﬂmtrolm-nﬁenﬂonn!m Mnmmfﬂm.&.ilﬁn.
tﬂeﬂ,tuﬂeﬂtﬁnﬁ!ﬁm%l
reet pest comtrol oparntore, sce Busincss and Prwudmﬁahlmuuq.
and epplication of injarious materiale, see § 14051 ot ang,

Lisrary Pafarences
Heure S, ] Pesticides. Repart of Senate Faetlinding
8. Agrienlture § 30 ot seq, on Agriculture, 1063, Yol. 1 Appoodix
ndha’o :mlm rkultur:: h Journal of the Benate, IHegSess,
Yaterl Commities en Scmui:n Tnatunity stady. Collaw Re-

Public Health, 1060-3001, o 5, vol. 0, visloe: Goma
N S0 Vs o!'Aym-.dt'" Ao Vel.6 . 78
the hly, Bens,,

§ 11401, Ertect of definttions
mﬂnmmmmummmmmmmwm
ter govern the construction of this division, -(Stats.1967, ¢, 15.)

Misterical Note
Derbvation: 0.1 :aocsmu. e 084 p. 1107, § I;
SRR AETRSAT S s
Bints. 1088, = 4 ll Btats. 1920, e, 45, 2“.!1; t:.lm.e.
846, « S uu | Bate 10T, & 1100 o 3906, 3 1
u&u;)f' , e 1043 b, ﬁmgm.gmwm:
:.;‘h& 'ﬁ,mdwss;t;m. mﬁ"f&l&’i; '3 1; Biats.
18 p. 187, §' 3 smmgu,n.ms.'; o 014 . 1343,
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Admialstrativa Code References
Administeative rules and regulations, see 3 Col.Adm.Code § 3070 et neq.

) Law Review Cammeniaries _
Regulation of crop dusting; legal problems in o aew fodustey. {1053) 8 BtanLR. g,
Nates of Deolslons

I tr be controllod eepre- An sgricultazal pest contrel spemitar
sent & danper or ero o dotrimest to ngri-  may hawlully advortise for the 4 of
then agrleultural post control op- ante snd ronchcs, though f

lly act to control thear, mnthpnﬁnlmolﬁomg
but eontrol of ants on & potted plamt Coatrol Act. I,

beoxnd hous too remotely '

related to agricalture and thercore anch 404 1580 &0 net, sravnt far alvemntt ser

piel et b sl by by on a7 Seu mags o st spers

pursuant to the Stractural Peat Control 6ot 17 Gps.AttyGen. 114 :

Ast, Bus. & Prol. C. § 8300 ¢t seq. 25 Ops.

Atty.Cen. 257,

§ 11402. License ‘ )
“Iicense” means agricultural pest control license. (Stats.1967,¢.

15.) _

Dorivation: Agric.C.3933, § 150.1 (sce Derivation under § 11401),

Cross mfmnﬁ:
Licensex and permits, see § 11_101 ot meq.

§ 11403. Pest control
~ “Pest control” means the use or application of any pesticide. It
also means the use of any substance, method, or device to &o anyof the
following: .
(a) Control pests. : )
" (b) Prevent, destroy, repel, mitigate, or correct any pest infesta-
tion or disorder of plants. '

{c) Inhibit, regulate, stimulate; or otherwise alter plant growth
by direct application to plants. (Stats. 1967, ¢. 15.)
Oarlvation: Agred,1033, § 160.1 (see Dorlvation soder § 11401).

§ 11404, Pesticido -

 “Pesticide” means any economic poison, as defined in Section
12753, (Stats.1967, c. 15.) :

Darlvation: * Agrie.C.1523, § 160.1 (see Dorivation under § 11401).

§ 11405, Registrant
* means any person that registers pursuant to Section

512

- “Registrant” m
11732, (Stats.1967, ¢ 15.)




Chapfer 2
, GENERAL PROVISIONS
m‘ .

11601. Enforcement.
11502. Regulations by director.

11503, Regulations by commissioner.

11504. Notice of intention to adept regulations; publication,

11805. Natice of intention to adopt regulations; contracta,

11506. Notice of intention to adopt regulations; mailing.

11507. Hearing; matter prescntable.

11808. - Hearing; consideration of matters presented.

11508, Oaths; continuances.

11610. Review of commissloner’s regulations,

11511, Emergency regulations.

11512. Procedure.

11512,  Disposition of money received. '

11514. Monetary payment in lieu of serving all or portion of suspensien.

Crass Reforcacos
Rules anid regulations, ndoption, amendment and repeal, ses § 34,

Library Referaste _
- Agraulture &R, C.J.8, Agviculture § 30 ot 38g.

§ 11501. Enforcement ‘

The director, and the commissioner of each county under the &i-
rection and supervision of the director, shall enforce this divislon and
the regulations which are issued pursuant to it. (Stats.1967, ¢. 15.)

Derfvaticn: Agric.C1088, § 1007, ndded by Stats.149, . 1043, p. 1941, 1 L.

§ 11502. Recgulations by director o
The director shall adopt regulations which govern the conduct of
the business of pest control. (Stats.1967,¢.15.) |

Derlvation: Agrie.C.1993, 1 1005, added by Stats, 1040, & 1043, p. 1640, § 1, amended
by Btats. 1035, o 543, p. 1020, § 1; Blats1957, o 557, 9. 1002,

Administeativa Code ReTerenoss
Agrieultursl pest control operators, sec 3 Cal Adm.Code 3070 et seq

§ 11503. Regulations by commissioner ,

The commissioner of any county may adopt regulations in addi-
tion to those adopted by the director, which govern the application of
methods of pest conirol under local conditions. (State.1967, ¢. 15.)

Derlvation: Agric.C.1933, § 1005 {sce Derivation under § 12502). '

2 Cal Code—33 513
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§ 11504. Notice of inteution to adopt regulations; pnmaon

Prior to the adoption of regulations by a commissianer, a notice
of intention to adopt regulations shall be published in the county, pur-
suant to Section 6061 of the Government Code, at least 10 days in ad-
vance of the time the regulations are to be adopted, amended, or re-
pealed. (Stats. 1967, c. 15.) ' o

Derlvation: Agric.C.1933, § 160.5 (sce Derteation nndar § 11502),

§ 11505. Notice of infention to adopt regulntions; confents .

The notice of intention which is referred to in Sectlon 11504 '
shall contain a statement of the time, place, and nature of protved.
Ings for the adoption of the regulations, and either the express timma
or an informative summary of the proposcd régulations, . (Stifs,
1967, c. 15.) _ S

Derlvation:  Azric.C.1043, § 1005 (zee Derivation uader § 115029,

-8 11506. Notice of intention to adopt regulations; waailing |

At least 10 days prior to the date set for the adoption, amend-
ment, or repeal of the regulations, the commissioner ghall mall a -
eopy of the notice of intention to every person who hag reglstored -
with the commissioner in the manner required by Article 2 (oom-
mencing with Scction 11731), Chapter 4 of thiz division, and o
any other interested person that has filed with the oo imissiones a
request to recelve a notice of such proceedings, (Stats. 1987, & 15)
. Derlvation: Agrie.C.1033, § 160.5 (see Derivation under 3 1150), L
§ 11507. Hearing; matter presentable

_ On the date and at the time and place designated in the notice
of intention, the commissioner shall afford any interested persen -
or his duly authorized representative, or both, the apportunity to
Present statements, arguments, or contentions in writing, with ot

- without opportunity to present them orally. (Stats.1967, ¢, 15.) o

Dorlvation: Agrie.C.1022, § 100.5 (see Derivation uoder § 11502).

§ 11508, Dendng: consideration of matters pmen&eﬂ -
The commissioner shall consider al relevant matter which s
Ppresented to him before he adopts any régulation. (Stats1967;
c. 15.) | | -
Perivation: Agric.C.1938, § 100.5 {2ee Dorivation under § 11507),

§ 11509. Osths; continuzuces
- In any hearing which is conducted pursuant to Section 1 Uty

the commissioner or his duly authorized representative shall have

authority to administer caths or affirmations, and may contihue or

514




postpone such hearing, from time to time, to such time and at such
place as he shall determine. {Stats.1967, c. 15.) .
Daerivation: Agric.C.1633, § 160.5 (=ee Derivation under § 11502).

§ 11510. Review of commissioner’s regulations
The regulations of the commissioner are subject to review and
approval by the director as to reasonableness, and if approved they
ghall be filed with the director, The regulations shali become effective
30 days after they are approved by the director unless they are
designated as emergency regulations,  (Stats.1967, ¢. 15.) :
Dsrivation: Agric 01033, § 160.5 {see Derivation under § 11502).

§ 11511. Emergency regulations

If, in the opinion of the commissioner, the public health, welfare,
or safety requires that any regulation take effect immediately he shall
designate it as an emergency regulation and specify in writing the
tacts which constitute the necessity. An emergency regulation shall
become effective on the date it Is approved by the director. (Stats.
1967, ¢. 15.)

Datlvatlon: Agric.C.1953, § 160.5 (seo Derivation under § 115020,

§ 11512. Proceduro
The proceedings for all hearings pursuant to this division shall
be conducted in sccordance with Chapter 5 (commencing with See-
tion 11500), Part 1, Division 3, Title 2 of the Government Code. The
director shall have ali of the powers which are granted in that
chapter. (Stats.1967, e. 15.) '
Derivation: Agric.C.1033, § 1008, added by Stats. ¢, 1043, p. 1041, § 1.

§ 11513. Disposition of money received

Any moncy which is derived under the provisions of Artiele
1 (commencing with Section 11701), Chapter 4 of, and Article 1
(commencing with Section 11901}, Chapter 5 of, this division shall
be paid into the State Treasury to the credit of the Department of
Agriculture Fund, Any money in the Department of Agriculture
Fund which. is derived under the pravisions of this division and
Chapter 2 (commencing with Section 12751) and Chapter 5 (com~
mencing with Section 14501) of Division 7 of this code may be
expended for the administration and enforcement of ‘this division
and Chapter 2 and Chapter 5 of Division 7, notwithstanding any
other provision of law which Jimits the expenditure of any such
money to the specific purposes or to the administration or enforce-
me;st of each of these portions of this code separately. (Stats.1967,
€. 15.)

Dertvation: Agrie.C.00335, 3 100.9, added by Stats. 1849, c. 1043, p. 3941, § 1, aremded
by Stats. 1963, €. 1027, p. 2302, § 5.

: . Cross Relerences
Economic poisons, funds, wee § 12754,
515
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Chapter 3

EXEMPTIONS

e, .
11581. Exempi activities.

§ 11531. Exempt activitics

This division does not apply to any person while engaged in any
of the following: _

{a) Any activity that Is defined as structura! pest control and
required to be licensed under Chapter 14 (commencing with Section
8500), Division 3 of the Business and Professions Code,

(b) Prescrvative treatment of fabrics or structural materials,

{e) Houzehold or industrial sanitation services,

(d) Seed treatment which is incidental to such person’s regular
business. (Stats.)967, ¢. 15, as amended Stats. 1967, ¢, 1482, § 2.}

Historlcal Nota

The woed “idlvision™ wan substituted for Darivation: AgricC.1033, § 100,15, add-
*ehapter™ by the 1067 amendment. ed Stats.1051, ». G5O, p. 1000, § 2, nmend-
&4 by Stats. 1965, c. 3609, p. 3876, § 1.

L!Ilrari' Referentes
Agrienlture =9, C.J.8. Agriculture § 30 ot seq.
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Chapter 4
REGULATION GENERALLY

Artiche : Soctian
1. Licenses and Pormits oo i imcarnc s caasv e a am 11701
2. Registralion . n-o-vcrevenranrvmmmrr s r s e araracamnraaaan 11731
8. Report of Damage From Pesticides -cvvoemvvommmeaicaann 11761
d Violations - it e e 11791

Article 1

LICENSES AND PERMITS

See.

11701, Necessity.

11702, Applications.

11703. Fee.

11704. Qualifieations,

11705. Issuance.

11706. Renewal,

11707. Tardy fee penalty.

1170B. Refusal, revocation or suspension; hearing; grounds.

11709, Permit for one serving own property and accommodating neigh-
bars.

11710. Tree aprgeon.

Cross References

Disposition of money received under this article, see § 13513 ]
Btructural pest coniroel operstors, issuance of licenses, see Tusisess aud Professions
Cods, § 8560 of veq. :
Likrary Refarences

Apriculture G20, C.X.8. Agriraiture § 30 et seq.
Licenses S=11(1) ot seq. . C.1.8. Licensces § 20 ot 3eq.

§ 11701, Necossity

It is unlawful for any person to engage for hire in the business
of pest control, unless such person has an agricultural pest control
license for the then current calendar year issucd by the director.
(Stats. 1967, ¢. 15.)

Historical MNots
Dsrivation: Agric(1922, § 1002, added 1003, o 1027, p. 2200, § 1; Swts 1063, o
Beatz.1949, o 1043, p. 1033, § 2, amended 852, p 2480, § 1
by Stats.1037, e 116, p. 702, § 1; Stats.
Adminlstrative Code References

Boles end regulations, see 3 Cal. Adm.Code § 3076
518
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Notes of Declslons

cﬁlslruction and application 1
Failure to provure licesse 2

L. GConswewvuun and application

Plointiff, who wos cagaged in businoss
of pest control, was compelled by legisla-
tive mandate to sceure a licehse from the
director of agriculture to so operate his
basincss, and, thercfors, thero conld not
be any justiciable dispute with the direc-
tor relnting to licenso., requirement, and
action for declarctory refie? would not lis.
Bokner v, Mason (1035) 288 P.2@ €18,
13¢ C.A.240 448,

Pol.C, § 2322 {ay it rcad in 1937, re-
quiring eertificates to engage for hirs in
bovincss of eradieating or controlling ani-
mal pests was not Linding on county de-
stroying such pesta on propeety in exer-
cise of police power, Contra Costa Coune
ty v. Cowell Portland Cement Co, {1032)
14 P24 60C, 12C C.A, 267, TIn this case,
the court aakl: “It in nlvo contended that
the ecounty in this work employed permony
Bot certificated as required by subdivision
8 of section 2323u of the Political Code
(a8 anid section read In 1927), which soe-
tien provided that no person shall be per-
mitted to enzage for bire in the business
of erndicating or controlling plaot dis-
oasce, Insect or animsl peats, or moxious
weedn Injurious to the plant industry of
the sinte ‘who bas not first secured B cer-
tificate’ In the mouner thersin provided;
apd glso provided that the horticnitoral
commimyigner shall have the power and
anthority to issue eartifientss to all pee-
sony whom he alall find to be duly quati-
fied for engaging in such work. But in
this caze it was tho county that wasz en-
gaged In the work with which wo are con-
earned, and obvipusly the county wes wo-
dor no noecssity to seeure o certifients or
to secure o ccrtificite for ity agents or
employees in the work. The county wns
mot engnped for Nire in any such business,
bot was doing the work as o goverumental
function and as an exevcise of the palice
power of the stete. Mauifeatly, the pur-
poan of snbdivision 8 was te reguire prop-
or qunlification on the part of persons
who &z a buginess engaged in ond under~
took the cradiention of pests for the pub-
Ye gemerally, asd to insure such proper

§ 11702, Aapplications

qualifization on the part of such persons
—reguired them to submit to examination
and to be certificated—for the protection
of the poblic aguinst incompetent and mn-
qualified persons, The azid sobdivision
does met expressly or by any necessary
implieation vequire that the hortienltoral
commissioner shall certificate himsel? or
any of hia deputies or agents, or that any
agent of the county shall ba a0 eertifient-
ed, and, soch being the case, the statute
must be tonsttued ns not binding on the
atate and its agents.”

It pesis sought to be comtrolled repre-
sgnut  danger or are a detriment to agri-
culture, then sgricultural pest control op-
erator moy lawtully et to contrel them,
but control of pats on o potted plaut
within a residence or stracturs, not a2
greenkouse or hot house, iz tco remotely
related to apricelives and therclore soch
controd caonot be epgaged in by an agri-
cultural pest control operator not licenged
pursuant 2o the Strgctural Post Controf
Act. 28 Ops.Aity.Gen. 287,

An agricaltural pest control operator
may lnwfully advartize for the eontrol of
ants and roaches, though Lieensed pur-
euant to provislons of the Structusal Pest
Control Act. Jd.

Burenu of chemistry of the departmont
of egriculiure was nuthorized in insisting
that pest comtrol opcraters who mized
two o more separate coonomle poisons or
dilnted or gltered sny registered aconomice
poizon and then dolivered such commodity
to the premises whoro used, sbould be ¥-
censed and comply with statutory require-
wekts. 2 OpaAtty.Gen, 452

2. Fallure to procura liccase

Evidence of failoro to procare licenss
was admigsible, in action for damagea for
negligeat famization of lemon orchard
Andreon v. Escondido Citrpa  Union
(1623) 269 P. 550, 93 (LA, 182,

Evidencs established cansal comnection
between failare to procmre Heenss to fue
migute orchard and injury from negligent
famigation. Yd.

Cnusal connceticn between failure to
procure leense to fumignie orchard and
injury from neglipent fumigation wns faot
question for jary, Id.

Applications for a license shall be in the form which is pre-
scribed by the director, and shall state the name and address of the
applicant and the type of pest control in which he tntends to engage.

(Stats.1967, ¢, 15.)

Derivation: Agrie (1032, § 160.2 (2ee Derlvation under § 11701).
bl9
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§ 11703. ¥Fee
Except as otherwise provided in Section 11707, the application
shall be accompanied by a fee of fifty dollars (350). {Stats.1967,
L+ 15-} :
Derivatlon: Agric.C1923, § 200.2 {sce Derivotion undor § 11701).

§ 11704. Quslifications
Each applicant shall also satisfy the director of his character,
qualifications, responsibility, and good faith in seeking to carry on
the business of pest control.  {Stats. 1967, c. 15.)
Derivation; AgricC2933, § 100.7 (sce Derivation onder § 11704).

§ 11705. Issuance

The director shall issue to each applicant that satisfies the re-
quirements of this article a license which entitles the applicant to
conduct the business described in the application for the calendar
year for which the license is issued, unless the license is sconer
revoked or suspended, (Stats. 1967, ¢. 15.)

Ostivatien:  Aprie.C.1033, § 2002 {sce Derivation under § 11701).

§ 11706. Renewal

The license may be renewed annually upon application to the
director, sccompanied by the proper fee, on or before the flrst-day
of January of the calendar yvar for which the lcense is issued.
(Stats. 1967, c. 15.)

Derivation: Agcicd2.1833, § 1602 {(sce Derivation under § 117013,

§ 11.707. Tardy fee penally
' To any fee which is not paid when due, there shall be added
a penalty of five dollars ($5). (Stais.1967, ¢. 15.)
Derivation: Agric.C.1033, § 1602 {sce Dorlvation uuder § 11701}

§ 11708. Refusal, revocation or suspension; hearing; grounds

The director may refuse to grant or renew a license and may re-

voke or suspend any license, as the tase may require, if, after 8 hear-
ing pursuant to this division, he is satisfied that one or more of the
following things are true regarding the applicant or licensee: ‘
(a) He is not qualified to perform the type of pest control un-

- der the conditions and in the locality in which he intends to operate.

(b) He has commitled any act which is declared by Article 4
{commencing with Section 11791) of this chapter to be a violation of
this division,

{¢) He has violated any provision of Article 10 (commencing
with Section 12971), Chapter 2, Division 7 of this code, (Stats, 1967,
€. 15.)

Derivation: Agric.C.1033, § 160.2 (soe Derivation under § 1110!).

520

-9~




Cross Raferences
Maonetary payment in Bew of suspension, see § 11514,

Notes of Decisions

. Valldity vision of Agricultural Code of 1938, relat.

Provision of Colifornia Administrative ing to pest contrel operators wos yalid
Code that loss caused to othors should be  npd within the authority grunted to the
sulficient eanse for partinl or total revo- director of agricnltnre by the Agzicudtaral
estion of any cortificars isaued under pro-  Code. 7 Ops.Atty.Gen. 200,

§ 11709. Permit for one serving own property and accommodat
ing neighbors
A person not regularly engaged in the business of pest control
that operates only in the vicinity of his own property and for the
accommodation of his neighbors is not required ta procure a license.
Such person shall, however, obtain a permit from the director and
register with the commissioner as provided In Scction 11732, and he
is subject to all other provisions of this division. The determination
of the director that 2 person is engaged in the business of pest control
beyond the vicinity of his own property or for the accommodation of
others than his neighbors Is final. ({Stats.1967, ¢. 15.)
Berlvation: Apric0.1033, 3 160.2 (sce Derivation under § 11701).

§ 11710,  free surgeon

A person that iz regularly engaged in the business of tree surgery
is not required to procure a license to remove discased or infested tis-
sues or apply disinfectants to wounds or cavities incidental to tree
surgery. If such person desires to cngage in any other pest control
operation, he shall procure a license from the director, shall register
with the commissioner as provided in Section 11732, and Is subject to
all other provisions of this division. (Stats.1967, ¢. 15.)

Derivatlon: Ageic.C.1033, § 160,16, sdded by Stats. 1051, e. 659, p. 1500, § 3 amendad
Stats.1961, c. 5440, p. 2122, § 1. :

Article 2
’ REGISTRATION

Sec,

11931. Commissioner,

11732, Necessity; form.

11783. Recorda.

11734, Fees. -

11735, Cancellation or refusal; findings.

11736. Cancellation or refusal; appeal te director.

11787, Ozder to cease operation of equipment; grounds.

11738, Regulations; qualifications by examination.

11739, . Reguiations; cancellation for operation of equipment by unquali-
fied personnel.

11740. Certificate of qualification; revoestion; grounds,

11741, Certificate of qualification: appeal from revocation.
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Litrary References

Agricalture €9, 0.J.S. Agrienltars § 30 et s0q.
Licenges ©=11/1} &l geq. C.J.8. Licenses § 20 ot seq.

| § 11731. Commissioner

“Commisstoner,” as used in this article, includes the director in
any county in which there is no commissioner, (Stats.1967, . 15.)
Derivation: Azrie.(.1033, §% 160.8, 1604, added by Stats3D10, o 1043, p. 1940, § 1,

§ 11732, Neeessity; form

1t is uniawful for any person to engage for hire in the business
of pest control in any county unless such person has registered for
the then current calendar year with the commissioner.

The registration shall be in the form which is prescribed by
the commissioner and shall show all of the following information:

{a) Name and addrvess of the registrant,

{b} Number and kind of units to be operated in the county.

{e) Type of pests which are intended to be controlled

{d) Any other information as the commissioner may reguirve,

{Stats 1987, . 13.) .
Barivation: Agcie 01032, § 100.3, added by Stats. 1940, e 1043, p. 340, § L

Cross ﬂererenéss

Notice of intention te adopt repolations, mailfing, sec § 11500,
Pormit required to service own and neighbor's property, seo § 11708,
Registrant, sce § 11405,

Tree surgoon, sce § 11710,

§ 11733. Records

The registrant shall keep and maintain a record of each property
treated that shows all of the following information:

{a) Date of treatment.

{b) Material and dosage used.

(¢} Number of units treated.

{d) Any other information which the comrmissioner may re-
guire.

The registrant shall report the information to the commissioner
or the director when and as required. (Stats.1967, ¢.15.)
Derivation: Agrie.(.1033, § 100.3 {sec Derivation onder § IITI2).

§ 11734, VFees

The board of supervisors of any county may establish reasonable
. feesg for the registration. (Stats1967, ¢. 15.)
Derivation: Agric.C.3933, § 1008 (sce Derivation wnder § 11732).
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§ 11735. Cancellation or rehmal, findings

Registration may be canceled or refused, if the commissioner
makes any of the following findings:

(a) That the equipment of the registrant or applicant is unsuit-

able.

{b} That the operators employed by him are mcompetent or un-

qualified.

(c) That the registrant or the applicant has not complied with
any provision of this division, any regulation issued pursuant to it, or

of any lawful order of the commissioner.

(5tats.1967, c. 15.)

Derivation: Agric.C.1033, § 160.3 (sce Darivation under § 11732).

§ 11736.

Cancellation or refusal; appeal to director

Any person whose registration has been canceled or refused may
appeal to the director, within 10 days, for a hearing. (Stats. 1967,

¢ 15.)

Dervation: Agric.C.1033, § 1003 fscc Derivation wnder § 11732).

§ 11737.

Order to cease operation of equipment; grounds

The coramissioner may order any registrant, or any person that

.is required by this division to be registered, or the agent or émployee
of such registrant or person, to cease gperation of any equipment which
he finds unsuitable, or which he finds bcmg operated in any of the -

following ways:

{a) By anincompetent or ungualified person.
(b) Inwviolation of this division or any regulation issued pursuant

tolt.

(¢) Tn a manner or under conditions likely to interfere with
propar control of the pest for which treatment s appiied.

{d} In a manner or under conditions likely to cause Injury to the
crop or property being treated, or fo persons or property of others.

(Stats1967, c. 15)
Derivation: Agzrie.CL1023,

£ 1604, added by Stats.1949, . 1043, p. 21040, § 1.

Mates of Declslons

t. In general

Complaint pzainst owners of crops and
operators of airplance, which alleged that
operators neglizently dusted crvops with
chemicnl poisonens to bees without giving
nofice that poison wouid be exposed on
the premises, and which afleged that
plaintiff’s becs while gathicring pollen on
erop owners’ property and that of others
were posionad, but which failed to allege
that failare to zive notice wae proximate
eanse or that apiarics were contipucos to
defendants’ lanmds or that poison floated
into the hives, did ool state a couse of ac-
tion for damages. Jeaues v. Holts (1049)
211 P.24 925, B4 C.A.24 §56,

§23

Evidence of falure fo peocurs Nooshse
was ndmissibls, In action for Jamagea for
negligent Iumigntion of lemon orchard
Arndreen v. Esondide Citrus Union (1028)
200 P, 858, 02 C.A. 182,

Evilencs catablished cousal connection
batween fsilure to proeurs license to fo-
migate orchard and injury from aeglizgent
fumigation. ¥4,

Cansal conpection botween fuflure to
procore license to fumigate orchard and
injury from uegligent fumigation was fact
guestion for jury. Jd.




§ 11738. Regulations; qualitication by examination
_ The regulations of the commissioner may provide for the qualifi-
cation, by examination or otherwise of the following persons:

{a) Registrants,

(b} Persons in charge of the pest control operations of regis-
trants within the county.
(c) Persons employed by registrants to operate pest control equip-
ment, other than aircraft, within the county. (Stats.1967, ¢. 15.)
Derivation: Agpric.C1033, § 100,03, added by Stats.1051, o 439, p. 1001, § 5.

§ 11739, Regulations; cancellation for operation of equipment by
unqualified personnet

The regulations of the commissioner may provide that it is a
ground for cancellation of registration to operate pest control equip-
ment within the county unless either:

(a) A person qualified pursuant to Section 11738 is in charge of
the operations.

(b) Each unit which is operated within the county is under per-
sonal direction of a person qualified pursuant to Section 11738, (Stats.
1967, ¢, 15.)

Derivation: Agric.C.1923, § 16005 (zee Derivation ander § 11738).

§ 11740, Certificate of qualification; revoeation; grounds

Any certificate of qualification which is issued pursuant to See-
tion 11738 may be revoked or suspendad, or its issuance or renewal
refused, if the commissioner finds that the applicant or holder of the
certificate is incompetent or has violated any provision of this divi-
sion, or any regulation which is issued pursuant to it, or has not com-
plied with any lawful order of the commissioner. (Stafs.1967, c
15.) '

Derlvatian: Agrie.C.1933, § 180.05 (sce Derhvation under § 11738).

§ 11741, Certificate of qualification; appeal from revocation

Any person whose certificate has been revoked, suspended, or re-
fused may appeal to the director within 10 days for a hearing. (Stats.
1967, ¢, 15.)

Derivatiop: Aprie.C.1983, § 16005 (see Derivation under § 11738).
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Ariicle 3

REPORT OF DAMAGE FROM PESTICIDES

See,

11761, Verified repert; duty to file; time.

11762. Damage to growing crop; time for repork.
11763. Contenta of report.

11764. Effect of failure to file report.

11765, Failure to file report as evidence of no loss.

Library Refereaces
Poisons <=6, : C.J.5. Polzous §3 5, 8.

§ 11761. Verified report; duty to file; time

Any person that suffers any loss or damage as a result of the use
or application by others of any pesticide, or of any subsiance, meth-
od, or device for pesticidnl purposes; or for the purpose of preventing,
destroying, repelling, mitigating, or correcting any disorder of plants;
or for the purpose of inhibiting, regulating, stimulating, or otherwise
altering plant growth by direct application to plants shall, within 60
days from the time that the occurrence of such loss or damage beeame
known to such person, file with the commissioner of the county in
which the loss or damage, or some part of the loss or damage, Is alleged
to have occurred, a verified report of loss,  (Stats.1967, ¢, 15.)

Historical Note

Darivation: Agric C.1927, § 16050 added Arrie 1033, § 16097, added by Btats,
hy Reate. 3051, o 1552 p 3074, &1, amend- 205D, o 5S4, p. 3011, § 1,
ol by Sas.1053, ¢ 074, p. 152G, § L :

§ 11762.  Damage togrowing crop; time for report '

X a growing crop is alleged to have been damaged as a result of
the activities which are described in Section 11761, the verified report
of loss shall be filad prior to the time 50 percent of the erop is harvested,
unless the loss or damage is not thent known, (Stats. 1967, ¢, 15.)

Derivation: Agrin.0.1003, § 16007 {sce Derivation nnder § 11561).

§ 11763. Contents of report
" The verified report of loss shall set forth, so far as known {o the

claimant, afl of the following: '

{a) Name and address of the claimant.

(b) Type, kind and location of property which is allegedly in-
jured or damaged. ‘

(¢) Date the alleged injury or damage occurred.

(d) Name of pest contrgl gperator that is allegedly responsible
for the loss or damage.




(e} Name of the owner or occupant of the property for whom the
pest control operator was rendering labor or services. (Stats.1957
c 15}

Darlvation: AgdeC.1023, § 160.97 (see Denmﬁen under § 111’&‘1}.

§ 11764, Effect of faflure to ﬁlé report

The filing of the verified report, or the failure to file it, need not
be alleged in any complaint which may be filed The failure to file
the verified report of loss is not a har to the maintenance of a civil ae-

tion for the recovery of damages for the loss or damage. (Stats.1967,

e 15.)
Derivation: Agrie 01533, § 100.97 (sec Dorivation under § 11781,

§ 11765. Failuro to file renort as evidence of no Joss

The fatlure to file a verified report of loss is evidence that no loss
or damage occurred. (Stats.1967, c. 15, as amended Stats. 1967, ¢ 262,
5 1)

Legislative Commnitice Comment-—Senate
1967 Amendment

_ A presumption 12 not an apprepriate method of accomplishing
the purpose of Section 11765. Under the Evidence Code, the only
effect of a rebultable presumption is to shift either the burden of
proof or the burden of producing evidence. Sce Evidence Code
Sections 601, 604, and G06 and the Comments thereto. Since the
person required to file the report of damage from pesticides
under thiz article already has the burden of proof and the
burden of producing evidence, Section 11705 can have no effect.

Prior to the enactment of the Evidence Code, the presump-
tion that arese upon proof of failure te file the report wasz itself
evidence that no loss or damage oceurred. This resulicd from the
former wule that a presumption was evidence that had to be
weighed against conflicting evidence. Smellie v. Southern Pac.
Co., 212 Cal. 540, 299 Pac. 525 (1931), Section 600 of the Evi-
dence Code abolished this rule, Hence, Section 131765 has been
amended to restore the substantive effect that tius provision
had before the Evzdence Code was enacted.

Historical Motls -

An enocted by State1087, ¢ 15, thig Derivation: Agrie (L1238, § 100.97 (see
scetion read “Droof of fnilure to file the Derivation under § 11761) .~
wverified report of losy creates a rebuttable
presuraption that no loss eor damages o¢-
carred”




Article 4
VIOLATIONS

gsac,
11791, Unlawful acis.
11792. Additional unlawiul acts.

Litrary Refersnces
Agriculéure S0, 3.5, Agricalture § 30 et seq.

§ 11791. OUnlawtul acts

It is unlawful for any person that is subject to this division te do
any of the following: -

{a) Make any false or frandulent claim, or misrépresent the
effeets of material or method to be applied, apply any worthless or im-
proper material, or otherwise engage in any unfair practices.

{b) Operate in a faulty, careless, or negligent manner.

(¢) Refuse or neglect to comply with any provision of this divi-
sion, or any regulation issucd pursuant to it, or any lawful order of
the commissioner, '

{d) Refusc or neglect to keep and maintain the records which
are required by this division, or to make reports when and as reguired.

(Stats.1967, c. 15.)
Derivation: Agric.C.1033, § 100.2 (sec Devivation under § 11701).

Cross Relerences

Micdemennor, sce § O
Refugal, revocation or suspension of license, seo & 11708,

§ 11792. Additional untawfal acts
1t is also unlawful for any person that is subject to this division
to do any of the foliowing:
{a) Make any false or fraudulent record or report,
(b} Operate in any county without first having registered with
the commissioner. .
(¢) Opecrate equipmet with incompetent or ungualified persons
in charge of the equipment. _
{d) Use any fraud or mis;eprescntation in making application
for a license or for renewsl of a license.
" {e} Fell to comply with the provisiens of Chapter 3 {commenc-
ing with Section 14001}, Division 7 of this code. {Stats.1967, ¢ 15.)
Dorfvatisn: Agrie. (11033, § 100.2 (sce Derlvation under § 11701).
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Chapter 5
__ AIRCRAYNT OPERATION REGULATION
"Article Section
© 3, Gener8llY .oceecaimemciceaiemmmmmewcmmsasemcssooresmmmemnaaan 11901
"2, Financial Responsibility - ceueceermmmmmmanmammmea e ceaaaeae - 11981
Article 1
GENERALLY
=18
11901, Necessity of certificate.
11902, Fee.

11903, Examination.

11604, Certificate of gualifieation; contents,

11805. Authority of holder of certificate of quatification.

11906. Apprentice certificate as prerequisite to certificate of gualifica-
tion.

11907. Apprenticeship; duration,

11908, Examination for apprentice certificaie.

11909. . Employment of applicant for apprentice certificate,

1181¢. Employment of apprentice.

11911, Revocation or refusal to issue or remew certificate; grounds;
kearing; probation.

11912. Expiration and renewal of certificates,

11913. Renewal of certificate after military scrvice.

Croas Rzf{croncey

Afr pollution, see Tlealth and Safaty Code §§ 24242, 24251,
Disposition of meoney received under this artcle, st § 11513,

, Library Roferances
Agticiltore C=0. . C.7.5. Acrinl Navigation §§ © et seg, 15
Avxintion <2121 ot seq. ot &eq. -
C.J1.8. Agriculture § 30 ot seq.

§ 11901. Necessity of certificate

It is unlawful for any person to operate any aiveraft in the busj-
ness of pest control unless the pilot operating the aircraft hclds one
of the following:

{(a) A valid certificate of qualification issued by the director.

(b) A valid apprentice certificate issued by the director. (Stats.
1967, ¢. 15.) _ : & '

Histarlcal Note

Derivation: Agric.C.1033, § 160.6, adiled  4: Stata1033, & 1434, p. 3025, t LS
by Statel040, ¢ 1043, n 1940, § 1, Stnts1939, ¢ 511, p. 2414, § 1 Stata.
amended by State105), e. 689, p. 21001, § 1003, o 1027, p. 2801, § 2. '
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Law Review Commentaries
Regulntion of crop dusting; legal problema in a new industry. {1953) 6 Stan,L.R. 69.

Mates of Decislons

I in generdl police power with respect to lndemnifics-

Stats statuten regulating pest control  tion for loss os result of such operation
operations for hire do not indiento legisln-  except in casa of opcrators using nireraft.
tive intent te displace the exarvise of local 37 Ope.Atty.Gen. 114, :

§ 11902. Feo .

A fee of twenty-tive dollars ($25) shall accompany each applica-
tion for any certificate which is issued pursuant to this chapter.
{Stats. 1967, ¢. 15.)

Darlvation; Aprie.0.1033, § 160.0 (scc Derivation under § 11001).

§ 11903, Examination

Before a certificate of qualification may be issued, the applicant
shall pass an examination to demonstrate to the director his ability to
conduct pest control operations and his knowledge of the nature and
effect of materials which are used in pest control. {Stats.1967, c.
15.) '

Derlvation: Agele 10233, § 16006 {see Derivation under § 11901},

§ 11904.  Certiticate of qualification; contents

The certificate of qualification which is Issued to a successful can-
didate shall disclose in which of the following three general classes
pest control operations he is qualified: —

{a) The usc of herbicides and defoliants.

(b) The use of dust pestlcides other than herbicides and defoli-
ants. o
{c) The use of liquid pesticides other than herbicides and defoli-
ants. (Stats.1967, ¢. 15, as amended Stats. 1967, ¢, 25, § 8.)

Historloa! Nate

The 1067 amendment repositisned words Derivation: Apric001023, § 1006 (see
"laet” and “lLquid® from parentheses fol-  Derivation ooder § 110013,
lowing deloliants in (b} and (¢} tv mrodi-
ftﬁng position before pesticides in {b) ood

<)s ) .

§ 11905. Authority of holder of certificate of qualification
The holder of a certificate of qualifieation is authorized to con-
duct only those pest control operations in which he is found qualified.
(Stats. 1967, c. 15.) . ‘
Derivation: Apric.C.1023, & 150.0 {sce Dwrivation under § 11901,
1 Cal.Code—34 529
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‘other than the holder of a valid apprentice certificate, who has not had

o fector within the previous two calendar years. - (Stats 1967, e. 15.} SR .

§ 119‘97 Apprenﬁees!up. &uratmn

" an aporentice certificate until he has served asan apprentice tnder &

@ certified statement by & Heensed. agricultural aireraft operahnraf’his' S
‘completion’ of not less than 150 hours of operation of fixed-wing air-

1967, ¢.15.) -

‘ § 11908 Exnminatwn ior apprentieé cerhﬁaate R e ] 7: \
pass an exarnination to demonstrate to the director his ability tooon - PRI
;plica.tmn. ‘A successful candidate for an. apprentiee certificate mﬂ? .'1 ‘
“eonduct only the specilic kinds of: pest eontro] operations in whichhe . ~
$s found qualificd. The pest control operations for which an applicant

: quahfies shall be hsted on. his apprentice certlﬁeate. (Stats.lBﬁ?.
SRR X 15 S :

that he'shall be both:
~ person that holds a valid- certificate of- qualiﬂcatxon (Smts.mﬁ?,

- § 11910 Employmentofapprenﬁce '

§ 11906 apprentica certiﬁcate 85 prereqms!te to eerliﬁcm of .
A certlizcate of quahfzcatmn shall not. be issue& to any app!leant, S

iz effect & valid certificate of qualification issued to him by the &1 B

ﬂorl'iltlml .!Lcruc C 1933, § m(} G (uea 33a:imtion umhr; 11:!0?.]

A certiﬁcate of quahﬁcatmn shatl not be issued to the holéer ot'_ : |
certificate issued pursuant to this ¢hapter for one year and until he * ,.
presents to the director satisfactory documentary proof consisting of
eraft or 50 hours of operation of nionfixed-wing aircraft withinthe .~ .
past two calendar years in agncultura! pest control activitles. (Stat& L

Darivation: Agric O 1&33. ! 1006 (see I}numtion uudar i 11%1)

Before an apprentlee certificate may be lssucd, @emﬁmm RS
duct the specific pest control operations which are lsted in His' ap- -

Derlvation. z\cric c;maa s 100.6 (m pema-,ticm um!er 3 119013

§ l 1999 Emp!ayment of appheant for apprenﬁee eerﬂﬂeata

. ‘The appl!cant for an apprentice certificate shall also ss.usl’y the -
dmector through documentary ¢ ewdence or other snitable mformaiiﬂi!';,, o :_'

(a) Emp‘iuyed b’_‘f a person that ho!ds a Ixcense mrrmﬂy in "
effect. . RERETE
' (b} Employed under the dmect and personal supemgion of 8 e

¢. 15.) - *
mrintinn' Agnef: 19d3 ﬁ 1606 (sne Dcnvallon undcr § 119!31)

1t §s unlawful for the holder of an appreritme oertlficate to conduct
pest control opemtions in accordance with the prnwsmns of his cer--




NG

" Hfleate unless he semployed under the direet and personal supervision’ - R

-, 183 _ T _ o
© . Derivation: Agric.1083, § 1608 (ses Dertvation vuder § 11901). '

8§ 11“91.1“.7 _ Revoeation or rt-;fﬁsﬁl to issue or remew eerhﬂcaﬁe: E ;j_ \
_ certificate of, any pilot, and he may revoke or suspend the certificate -

of any pilot 1, after a hearing, he s satistied that any of the following

Istruer. - IO
: ‘tions. -

 sued pursuant to it, or has not complied with any lawful ‘order of the
_‘commissioner or-the director. - ' T

© - lates this division or any regulation issued. pursuant to it, on proba-
AR £

. The 1067 smendent ndded tha dast Derivation: Agtie
. paszgeoph. ) ; .

"Hbﬁal‘s_:ry'_ﬁsﬁcﬁt In Yeu of :usﬁensiql,'see §21614. :
§ 11912. Expiration and renewal of cortificates
o for which it is issued. “A certificate may be reneied Upon ‘application - !
* to the director, aecompanied by a renewal fee of fifteen dollars (315), . -~
- within the calendar year.next following the date ofexpiration. (Stats. -
©1967,¢.35) 0 : - RN
‘§ 11913, Rencwal of certificate aftor mititary service
. - of a valid certificate of qualification or a valid apprentice certificate . ¢ veot
‘shall be called to active duty as a member of the armed forces of the R

 following: ‘

~ trol operations ahd his knowled

" Detlvation: Agric.C.1083, 3 1606 (sce Devivation under § 11_901),

cn5 . AIRCRAFT OPERATION REGULATION _§ 11913 .

of & person that holds a valid certificate of qualification. '(Stats1067, .

~© grounds; hearing; probation . . R R
The director may refuse to issue a certificate to, or renew the . .

- @) The pilot 1s not qualificd fo conduct pest control opera:. N

(b} The pilot has violated this division, or any regulation (P

The director tay, in lieu of Suspens'ion,'phee any pi!bg',m(hojxi& e o
tion for one year. (Stats.1967, ¢, 15, as amended Stats.1967, ¢.

" $lstorical Nots AT

01933, § 100G (sce
. Derivation wider § 11003), IRV
T gross References S

‘Every.certiticate-shall expive on the last day of the calendar yoar

Derivation: AgHeC1082, § 1008 (see Derivation pader § 11801) -

" Notwithstanding axy other provision of this article, if the holder: " .

United States of America, the holder, upon the termihation of such ac- -
tive duty, is entltled to renewal of such certificate, if he does all of the

{a) Makes application to the director. '
* (b} Pays therenewalfee. ' . - B
" (¢) Demonstrates to the director his ability to conduct pest con-

ge of the nature and effect of ma-

terials which are used ini pest control. (Stats1967, ¢.15.)




B

-11933. Suspension ‘of licenise for failure fo aat;s!y audgment. ~ -
-11934, ‘Puration of stspension. R

31988, Relief from suspension; insurawce. = . e i -

11939, Proof of insurance coverage, Tl e e
134_0 Et‘fectof n&equatednsurance. : T
T Linkacy Refersacss R N
- msﬁm'@m ctyel. o G'Itﬂ“ s\e(;al wm;am :iauqmﬁ" .

| -’~§ 11931 Dstintions

“against a'person as defendant upcm a cause af aetion wtneh aﬁse“s out;
- of any pest conitral cppration. . v

'\' :;pursuant to this divislon who is authorized to apply any: pest' eonvinol
“material or substance by “dusting, spraying, or any. other ynanuer . - °
‘wherchy such material or substance is- applied thnough the ma&m E

' f is el 1y, Staca 068, 857,
N B?gni!:tﬁbﬁ bﬁﬂép 'i}u tmg, I@ga! pmblema ina Bow m&nstr: {1'15-‘.'-} G Suu T».!!. W P .

- '-'“!"‘"" - mruinml;ﬁmbfﬁrdsit rtainedm
) opemtors to cm-ry pnhl!c h.ﬁaxlity insur- mty.

‘ ‘§ 11932 Snﬁsfaetmn ot;udgment ﬂepssit

- $23.000) has been credited tpon any judgment in excess of that

Article 2 | ‘ -_ o  7 - . | . |
FINANCIAL RESPONSIBIB!TY ERR I
" su. - !
'11931 Deiimuons.g
. 11932, . Satisfaction of ju&gment &eposnt.

119385, Proof of financial mspansiﬁihtr B T S
11936. - Diminishéd seeurity, - S R
11987, Copy of judgment or docket entries.

Asused in this article: -

{8y, “Judgment” means a tinal gudgment of aﬁy mgrt ﬂ! eqm
petent. junsdicﬁcin in‘this or any other state, or of the Uﬂiwﬁ States,

(b) “Operator” means any. pmsan that is requireﬁ 1o be’ uensed

of mreraﬁ. ,
(e} “Pest mntml operai‘:ion" means the applieatinn Qf nny raest
eontml aterial or suhsianee by ani operator. - (Stats 1967, ¢, 18.)
. Darivation: Agrie L1983,y 160.91 a&d:x:ll by Statx.‘moﬁ. st Ex sm. bkt

‘ Law anlew commantarlea

Nolu of Dacimns

County dréinince. rt—qnlrmg ;mt mtro! picpiasia Fﬁi mtm! omrnamr. 11’ Gns- e

Furthepurposesofthls article: - SR L -
{a) A judgment is satisfied when twenty«five ﬂ:ousand auilars '

amount whlch arises cut of any one accident or occurmnce.



. In amount by reason of any rccavery agamst' ‘the ity

G 5 | AIRCRAFT OPERATION REGULATION § 11936
(b) A deposit of bond or cther obligation for the paymeﬂt n!: :

which the full faith and credit of the United States or of this state is

_ pledged isconsidered a, deposn of money. , [Stat&l%? o 15 }

Hlsiur]eal Nn!e

L Glarlvalion: Ageie.C1932, § 10092, pad- - Aprie.C1083; nmus, naaoa rth.
" pd by Stats1930, lst BiSew, ¢ b7, 105, 1st Ex.Sew, ¢ 5T B 52;1 :
. %:amma by Stats 1958, e ssz. Stats.1951. ¢ 604, ] mas, ¥ 1, Sea. -

‘ 1359,(: 051' P 2937.§

' Mmlnlstratlu Code Retarences

.Mmmft peat eotitrol a[-untnr's ﬁn-tncinl respuns;lnl:t; bond, ap;:ro‘nd funn, [} 11 M'.ﬁ -
- Adw.Code 20in). ‘ '
Buhs and regulatmnsr. s08 3 Cal.Adm.Code § 3150,

. Law Reﬂw cnmmnhries ;
Regu!ntion of crop. dustin ]eg;ll problcms in o new iuduntry {1953) [ Btan.LJI @

§ 11933 Suspens!an éf lloense for faifure to saﬁsl.'y judgment

The director shall suspend the license of any. operator ypon reé-

. ceiving a copy of a judgmentand a certificate of facts relative to such - . L o
" judgment, upon a form that is provided by the divector, whick. indis o
cate that the. apemtar has not for a peviod of 30 days satesfied kY ﬂml Cow T o

-Judgment rondered against him. - (Stats. 1967, ¢ 15.)

_ Del"vﬂlﬂn A:rint‘ 1053, i ]80..9" (sce Dcrwntmn under § 3193‘*]

§ 11934 l}uratmn of qmpcnsion : S
... ‘The suspension shall remain in effect and no Tieense shall. be v
jssued:to the operator: rinloss and unti! the judgmeént is satjsf;eﬂ, or

© . the operator “submits {o the director proof of his fi inancial ability to B g
o respond in damages’ pursuant to the judgment.  (Stats.1967, ¢. By

Barlialinn ;‘(:ﬂc (‘,‘ 1033 4 1099" (see Dcmntmn unel&r# 1193‘.31

N $ 11935 Proof of !mancial rmpomib:hty

Pmof of such ‘financial responsibility may be made by furn’ishmg AT
security in an amount not less than twenty-five thousand. dollars
-{sﬁi 000) “The security may consist of any of the folloiving

{a) A deposit of money. ’ <

(b) A surety’ bond in favor: of any person that may sutfer dam- :

-

age by reasan of any pest.control operation by the aperatos which - 7 )
is fssucd by a corporats surety company that is qualificd and author: .

iaed to do btisiness in this state.
(c) An insurznce policy which, insares. t’he operator against lia-

' Bility for damages pursuant to the judgment. (Stats1967, ¢. 15.)

* Derivatioa: Agrie 3023, § 160, 93 (scu Demut:ou um!ct § 11032)

-'§ 11936, Diminished security

If the security which is required by Sectinn 11934 is diminis’hed -




" be repk-nished 50 that it amounts to not less than twenty—ﬁve thousand

- " Darivation: Agnc.c 1933, 5 16033 {sce Deriration tnder i 11932).; ) '

R § l 1937. - Copy. r of judgment or doeketenh-ies
e ﬂna! ‘which is not stayed or’ satisfied in any action ‘whielr remulta
@ judgment: for dainages, the clerk of a court, ‘or-the judge
" which has no clerk, shall forward to the director & certified oopy of
the judgment or a certiffod copy of the docket, entries: ’llf_-the action,
" is provided by the director: AStats1967; £.35.) -

: ;10 amnndéﬂhySlutumSﬂ o907, p: 2958, § 4.

_ 5 11938 Rehef irﬁm suspensmn, mmm
o suspenﬂeﬂ or becomes' subject to suspension purspant te this article,

~ fhay relieve himself’ from-thie suspension by fﬂing with the‘ di'rector-
:an affiduvit which statbsallof the follewmg. ‘ : R o

o gaid the judgment. (Stats1967, ¢. 15). .

" smended by Stats. 1938, e. 057, 0. 2056, § 5

 ”§ 11939 Proot of insurance coweraga
“~'shall slso file the -original policy of insurance or 8 sertitied copy

" of the policy, if- available, and such ‘other docurrents g theﬂim o

" may require to show that the loss, injury, or. damage :tare‘whidl ﬁfe

© (Stats1967, ¢ 15.)

| pursuant to Sections 11938 and 11939 that the’ insurer was. airthor-" " -
“ized to' lssue the policy of ‘insurance in’this" state at the time of

dollars {$25,000). (Stats.1967, c. 15.)

Upon the . expiration of 30 mys after any 1uﬁgnllém: _m

and a certificate of facts relative to sueh jmigxmnt, ﬁm a fﬂml which-

Derivation:  Agric.C 4633, § 15094, added By Statﬂ 193&. Ist Bx Ses:. KR sr " 514.;“' e

. Any pemn whose licerise has béen suspended 'is abuut m

. (a) That'at.the time of the mcidcnt Upon which the iutlgmﬁii‘
was rendered he'was. insured. . -

" {b) That the insurer ishab!e to pay the judgment. S
{¢) "The eason, 1t known, why the lnsurance cﬂmpa,ny has not ROT

Derivation: AgricC1033, § 160.95, a.md Stnts. ﬁm iat B;Sm» c 31‘, 9 ﬁu. t 2

The ‘person that files the affidavit. pursuant us Secﬂorr ni

judgment was . rendered was covemd by the pnﬁcy of e

Daﬂvatm Agﬁd: c_ma:s.s 160.05 (soe nenmtmn rmder ; 11933). A
. &, : _. 1 . Lo Do

l’. e

§ 11940 f Elfeetotaaeqnateum R
¥ the director is- satistied  from the papers whieh m fﬁeﬁ

issuing the policy and that the insurer Is liabile to p&y the judment. S .J '
534 B




C at least to the extent
this article, the. dtrector
lh:emse has a!reaﬂy been suspended

TR , 195? ¢.15.) ,
. S RN “Blfi\flﬂu‘ Agrmﬂ.iﬂé‘-& 13 1!50.93 (scc Den\mﬂm underi 11938). L

shall nct suspend the Jicense ©
he sh,all rezmtate i_

ENDEX TU

AGRICULTURAL CODE
See 1ast volame uf Coﬂe

{

- Bsp or Vormue

and for the amounts w!nch ave provnied in

§§ 11941 to 12500 Rescmd for tui:nre kgiﬁatmn

o
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;  ECONOMIC pozsens S e
l_._ Detmztmns ----;.-.a,..*---._-._‘..;_--—.'.r.'.--;.u;-.:.f...ﬁ.-.--,-.-‘;"1'2?51
B General Provisions .--.-- '._‘..'.-.--;--147---,.-.'-...-.-....n-..---- 12781,
Exemptions -----oocveveuannno- '-;--;-...-..-.__'...,,---.--T-‘-..--.- 123&1"'-1':

3.
"4, License and Registeation ... occoooioemamdazaseiisetivant
5. Iabelins and Warranty -.u-.m--.-----".---.-.,.--.--.'-a.-..-,. ‘42851, .
" 8. Mmbrandmg ___“__:___._,____4_________5_“_“_____.________,_“_.____ yemeT ?*-

i’;h Aﬂult&ﬂhbﬂ{-—-— ~~~~~ ;.h--‘-A-—!"‘---;v-w—?‘-r-d*-t:f-- ~‘-ﬂ--r.‘-‘--- 1!&11
8. . Analysis ;..;-.:*_-f.;-.-,--ﬁ.--.;-‘.--_---.-r.-__‘...(._,_ eamnnmay
W% Seizure -oouvonnionnss! ) L
A Recommendations ‘and Usage -.."_------.---.-----./.-?‘-,-..-~ mn
;1- Vib!atloﬂs ng—;—'—:—é;«_ ------------- Io--:--,--_...;%—«------—.--.--1----- Im.!.
o Artidel ,f L
7 BEFINI‘I‘IONS
TSl Effect of defmltmns. ST L i

12752.° Defoliating.
12763. Econdmie pmson.
12754, Inmsect. - : : R R R
- 12’!55_‘:Resxstrnnt. R T P ' :
- 12766... Regulating plant growth : LT e
129e7. Rodent, . - DR R S s
12758, - Spray’ ad]uvant. : T A A
12759, "Weed B e S

Library He{erancu . -
Dmggista Eoa ot 800, S x5, Dmgghtsl-e%ao:;.

Pnhans <=0 - - - .‘; O.1.8 'Poisong izet sgq, .
' § 12751 F.fiectofdef'uﬂtions SRR ST

- Unless the context uthemvise requrre.s. thc defimtibns in thlsf
arhclc govem thr,- construction. of this r.-hapter {Stats.IQE?, c 15)

Hiatorlca! Notn

" Dérivation: | AgricC.1033, 3 2001 105% ¢ 641, p 1820, § 15 Stafs.lﬂﬁﬁ,a .
(State 1533, ¢ 23, p. 237, § 1001, amended . 553 p. 1500, § T).. :
by Btats.3935, e 334, p. 11..:?. § 1; Stats. Smm:lﬁ"l,e. 520, 9.1260 $1.

14




o

Cross Feferences R

; ‘Dllpuihon ‘of Tooney reenwcd under this chiapter, ses § 1151& -

‘Exemption of veonomic poisen from livestock remedy proﬂaaum, sce § H"’lﬂ.

- General definitions, sce § 23 ot zayg.

Federsl laws relating to economic poisons, zee 7 U5, O.A. i 135 et Eeq.

Btroctarel pest control, nobveompliones: with this artiels as groand for ﬂmmp&n@ et - .

eanua, #eo Busindsy a:ui Professions Codo § 8647,

Notes of Deelslons

Censtruction and applloation. 2
Vaildity of prior laws | :

1. Validity of priot Jaws

Ecovomls  Poison Act of 1521, Stats.
, e 1250, regutanug eale end mahu-
facture of economie polsom, was not a
delegation of Judicial power, violative of
Const, fdrt. 3, or article 6, § 1, by confoes

-ring on direéter of - spricalture dety of
- regulating manoiactuse, sale, and use af
. ecohomie poisons, tugethur with means of

entoreing act by licensing or revoking Ti-
censes of dealers.  Cregocy v, Heeke
{1823)°235 . 587, 73 C.A. 208

Economiz Polsen Act of 1921, Stats.
1821, n 1350, regulnlmg tmanuisciure,
sale oud wse of ccenomic poisoh, was not

viglative of Const. art. 1, § 14, or Const.~

T.5. Amend, 14, proinbmng tnk!ng of pri-

{3_“ propcrty without dae uroccas of law.,

Gegeral hght to engage. fn & teade,
profession or busiuess js sobject to tho
power, inherent in ihe stute to make nee-

© essmey ralex nmd reg'ulaupns rosgineting

o erd anjopment of properly meccssary

lor the preservation of the pubIIe health,

s 12752 Defoliating

“Defohatmg" intludes killing or artif cially aceeleraﬁng the -
“drying ofplant tissues, w:th or w;thout causm., abscissitm. {Stats.
1967, ¢. 15.) : :
- Barivation: Agrsc.C,I‘D;S:i. § ‘061 (sen Derivation under § 12751), _ -

.

morels, comfort, order, and sa!cii,'3nnd'

sach rc:u!nhonl do hot deprive ownery of

propecty without due ‘rocess of law, . IG.'_ :

Econnraic pmsun manofactirer wos gD
topped o guestion validity of. Feonomie:
Poizon Act of 1021, regulating salt, manus
facture,  and yse of gconomic poison,.
whete for several yedrs he bad regisiered . .
Iy ecopomie polson ‘prodoct, and had-beety.

Jicenzad to manufacture and sell the saine,

and wzs tujoyiny proteetion of the siatute
at {hé timo of challcnging ita eonsmuuan .

nhty. Id.__
b A canstrucuon and apgilr.atlon

This atitute regarding economic. bo]san!
must be rexd pe o whole, “rathér than by
Individgal aecﬁons. o ozder: to properly.

ascertain what it was Intendéd to cover.

- People v. Worst IIMS} 135.P.1 131' 57' :

C.42d Supp, 1028, -

© Yader statatory definition of ocomotnla -
poison, tubcrculin nsed in dmgnming tub-
erculosiy In enitle §s not an “ecodomic

_ poison™ reguired fo bo keptin & contaiper . . -
- to whick i3 atfixed - imprinted Inbel o= -

' taining cortuin facts. Thome v. Saporior
Coart ‘in and for )germd Gnﬂ.mta' {19393' i
$0 P23 G064, 32 QA : -

i

Library Refurcnt‘es -

_ Words and Pllmses (Perm ‘Ed.}

§ 12753 Ecnnunuc poison

-

"Economic pmson" mcludes any of the followmg' .

(a) Any spray adjuvant.




to be used for defoliating plants, regulating plant growth, or for

form of plant or animal Jife which is, or which ‘the. director may - - . Lo
- declare to be, 4 pest, which may infest or be. detrimental to vegeta: - R

‘ whatsoever (Stats, 1967, c, 15.}_

o : . Historfeal Nete - - SRR
Dorivation: AgeicCIDI3, § 1061 (seo - Agric(.1033, § 1064.2, added by Stats. - -
Derisution woder § 12751), 1049, o 505, p. 864, §2. .
- ; . Mss Refefences ‘ , R _
- Posticlde, aee § 11404, - S S e

" Peaticide chemical, sce § 12503 - ol e

I nnera!

. ind withont obiaining liconse from state ture of substinces intended o be nsed for

- are krown as “Insecta” or any similar animal such as a centipede, = .. R
spider, mite, tick, orlouse., (Stats:1967, c. 15.) - Cn B

o - ‘Ulbrary Refeiences I LT
Words and Phrases’ (PermFdy R ' B -
§ 12055, megeinnme |

© . “Reglstrant” means a pérson that has registered an economic
Poison and has vbtained 4 certificate of registration or license from . ‘_
- thedepartment. (Stats.1967,¢.15.) , T ot
- periijtion: Agrie.0.1923, § 1001 (_sec Derivation nuder § 12751),
- L B - Library Feferences , R R
Words and Phrises {(PernEd) R .

(b} Any substance, or mixture of substances which is intended

preventing, destroying, repelling, or mitigating any and all insects, -
fungi, bacteria, weeds, rodents, or predatory antmals or any other -

tion, man, animals or héuseholds, or be present in any environment

- Llbrary References
Words eod Plrascy (PormBd.) N
' Notes tu”-‘l:m:l;»h'u:‘i= ‘ R
! o defendant did mot vighte statnte r,é_gu;at—
Where dofendant ‘treated bushes with - ing “ceonomic -paisems™ dofined in fhis
ceftain  vitamits to ‘develop root growtl  section ax intloding ‘any substance o mix-

deparhuient of sgriculture pold bushes for  repelling rodents. - e - v. Wort - - I
represented purpose of repélling goplers (1643 1368 P2 137, 67 C.AZY Bupp.- . 0 Y -
through mitural undargtound toot -edors, dezs. . R L

“Insect” ‘means any animal within the' class of animals which P AT

) D;e'r}vatien:' Agrk.ﬁiﬂ%, § 1001 (spe Derivation wnder § 12751).
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§ 12756. Regulating plant growth

“Regulating’ plant growth” includes, but is not limited to, the
use of any hormone, auxin, enzyme, or other material for reducing
preharvest drop of fruit or the use of any material for promoting
rooting of cuttings. (Stats.1967, c. 15.) L

Derlvation: Aprie.C.1033, §§ 1003, 1062 {sce Dorlvation nuder §3 12751, 12501).

Library References
Words and Phrascs {Pere. B4

§ 12757. Rodent

“Rodent” means all members of the order Rodentia and all
rabbits and hares. (Stats.1967, ¢. 15.) . '
Derivation: Agric.C.1933, § 1001 (se0 Derivation undor § I2751).

Library Refersnces
Words and Phreses {Perm.Ed.)

§ 12758. Spray adjuvant :
“Spray adjuvant” means any wetting agent, spreading agent,
deposit builder, adhesive, emulsifying agent, deflocculating agent,
water modifier, or similar agent, with or without texic properties of
its own, which is intended to be used with another economie Poison.
#s an aid to the application or effect of the other economic poison,
and sold in a package that is separate from that of the economic
poison other than a spray adjuvant with which it is to be used.
(Stats.1967, c. 15.) :
© Derlvation: Agrie.C.1033, § 10612, added by Stats1540, o 505, p. 804, § 2

Library Referenges
‘Words and Plrases (Perm.Bd.)

§ 12759, wWeed

*Weed"” means any plant which grows wheré not wanted. (Stats.
1967, ¢. 15.) :
Derivatfon: Apric.C.1023, § 1061 (2ee Derivation under § 13751 7

Crosy References
Huzardous weods, sce Henlth and Safety Code § 14875,

Librady References
Words and Phroses (germiEd.}

1A Cof Code—? ' 1 T




Article 10

RECOMMENDATIONS AND USAGE

Se0,

12971, Wriltten recommendations; necessity; delivery Yo customer; con-
fliets with label,

I2972. Drift prevention; manner of use.

Likrary References
Polsons §=2. ' O3, Poisons § 2 et z0q.

§ 12871. written recommendations; necessity; delivery lo cus-
tomer; conflicts with label .

It is unlawful for any person to make any recommendation re-
garding the agriculturel use of an economic poison, other than the
recommendations or directions on the label or in supplementary print-
ed directions, either in connection with a sale of an economic poison
or in connection with an advisory service for hire or for & fee, unless
such recommendation regarding the use of the economic poison is
Eiven in writing to the customer. The written recommendation shall
be delivered not later than the time of delivery of the material to the
customer, or the time of use by the customer, A copy of the written

A Cat Code—3 33

B A




recommendation shall be retained on file by the party making the
recommendation for a period of a year, No written recommendation
shall be in conflict with the label or with supplementary printed di-
rections delivered therewith unless authorized by the director or the
cornmissioner. (Stats.1967, ¢. 15.) ‘

Detivation: Agric.C.1033, § 16008, added by Stats.1905, e 882, p. 2400, § 2.

Cross References

Refasal, revecation or ausponsion of pest control Yicensa for viclation of thia nrtﬁ:h.
aes § T1TDE

Administrative Cods FHefersnces

Form of the written recommendntion, see 3 CalAdm.Code 112
Words and plrases defined, zce 3 Cal Adm.Code 3110,

Library Reforonces

Pasticldes, Beport of Senate Factlinding to Jouenal of ths Semnts, Ruau&.'

o Agricultore, 1005. Vol 1 Appendix 1963,

§ 12972. Drift prevention; manner of use

Unless otherwise expressly authorized by the director or the com-
missioner, the use of any economic poison by any person in pest con-
trol operations shall be in such a manner as to prevent any substantial
drift to other crops and shall not conflict with the manufacturer’s regs
fstered label or with supplementary printed directions which are de-
livered with the economic poison and any additional limitations ap-
plicable to local conditions which are contained in the conditions of
any permit or the written recammendations that are issued by the di-
rector or commissioner. - (Stats.1967, c. 15.) R

Derlvation: Agric.C1033, § 16099, added by Stats3003, e. 832, p 2400, § 2

Admintstralive Code Referonces

Anthorized nee of economic poison, seu 2 Cigl Adm.Code 3111
Experimental uze of pesticide, sve 3 Cal.Adm.Code 3114

Article 11
VIOLATIONS

LN

12991, Unlawful acte. :
12092. Bale of adulteratéd or misbranded economic poison; defense.
12993, Unlicensed manufacture or saie; exporta.

12994, Quarantined economic poisons; permit.

Croas References

Misdemeanor, set i

34
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Chapter 3
INJURIOUS MATERIALS

Article Bectlon
L Gemerally e ien. 14000
2. 2,4-D and Other Rerbicides - oo oone. 14031
8. Compound 080 . .o aent e —mn e e 14061
£ Thalllum .o e 14091

Article 1

[

. [

GENERALLY

Sec, v

14001. Injurious materiazl.

14002. Exclusion of statc and federal agencies.

14003. Liability.

14004, Enforcement.

14005. Regulations; adoption,

14006. Regulations; scope.

14007. Permite; conditions,
"14008. Permits; refusal, revocation or suapension; greunds.
14009, Permits; issuance, refuszal, revocation or suspension; hearing;

proceedings,
34010, Sales; nceessity of user’s permit,
14011, Application of materials.

‘kibrary References

Agriculture <2186

Druggists C22 ot s0q.

Polaony €52 ot seq.

0.J.8, Ageicultare § 5.

0J.8. Dmgrista § 2 et seq.

.18, Poisona § 2 et seq.

Peaticide resihies and  ageicultorn}
chemienls in foodstulfs.  Jeport of
Assebly Joterim  Commitics on

§ 14001, Infarfous material

Public Health, 1935-1061, p. 5, wol. 5,

No. 20, Vol. 1 of Appendix to Jour-
nal of the Assombiy, RepSess., 1961,

FPropesals relating to injurions mates
ridle. Repart of Joint  Loghdative
Committee on Agricultura! and Live-
stock Problems, 1657, p. G7. Vol 1
of Appondix to Journal ¢f the Senate,
Reg.Sesgs, 1957,

. As used in this article, “injurious material” means any material
which the director, pursuant to Section 14005, finds and determines

‘ls injuricus, (Stats.1967, ¢, 15.)

Cross References

Noncowplinnce with this seetion as ground for revoling license to engage in business of

pest control, so¢ § 11702,

Library Referesces

Words and Phrascs (PermEd.)
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§ 14002.
This chapter does not apply to any agency of the United States

Exclusion of staie and federal agencies

or of this state, or to any officer, agent, or employee of any suchagency |

who is acting within the scope of his authority, while he is engaged in, o
conducting, or supervising research on any mjurious material. (Btats. -
1967, c. 15.) ‘

Historlcal Note
Doﬂvat‘ha' Agrie.C.IBR3, § 1080, added 1; sms.mm. e 212, p. 84, § 1- suu.
br Biaes 1949, o 1205, p. 2277, § 1 1959 e 57, p. 1020, § 1, :
amendsd by suu.lnsa. e 749. moa. ]
Mmlnmr&tlu Cods ﬂa!irﬂ!m

Injuricus mbarh]-, see 3 CalAdm.Code MB-L . .

§ 14003. riability , ‘ .
This article does not relieve any person from ﬁabﬂity ftn' my- '

damage to the person or property of another person whith i§ enusad' CL '

by the use of any injurious material. (Stats.lQB‘? e 15.)
Drarivation: Agric.C.1933, § 1050 {avc Derivation nnder § 14002). ’

Moles of Decislons
I Tu gamsral

No sdditionnl Hability in impesed upon
persons  epplying Injureisas material for
pest control or for other agrienttural pur-

poses jn the manper reguired than woul

exist under the ordinsry laws of megli-
gence. 18 Ops Adty.Gen. 221,

© Nothing in. Agric.C.1033, §3 10007,
1080, required that ore who had eccnred
the Dhecessary permit to epply izjurious

‘§ 14004. Enforcement

:natetin! for peat control end for ether |
sgricutturat  purposes and ¥ .

served M1 the cstabiished m!da uﬂ mgu L

Intions should be blameless: fox s
gent oot in applying wuch m i
taere fnct that spch poredm

ﬂnmntu ‘that he was froe of - i

The director, and the commissioner of each county under the .
rection and supervision of the director, shall enforce this chapter and
the regulations jssuéd pursuant to it. (Stats. 196‘7 c. 15.) ‘

D-ﬂvallon' .&cucc,m § 1080.9, addod by Stats.1953, & 49, p. 2041, § ﬂ.

§ 14005. Regulaﬁons; adoption

The director, after investigation and hearing, shall a.dopt regulas .

tions which govern the application, in pest control or other agiiaitur
al operations, of any material which he finds and determinés 35 In=

jurious to any perscn, animal, or erop, except the pest or vegetatlon
which it is intended to destroy. (Stats. 1967, c. 15.) '

38
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Historlcal Role

Derivation: Agzric.C.1933, § 10667, add-  Aprie.1038, § 1080 (see Derivation
od by Stata 1349, e 1204, 1. 2076, § 1, re-  nuder § 14002). L . )
posled by Stats1003, & 40, p. 2011, § 7. ) .

Cross Relerencas
Fales and regulations, adeption, amendmeat end repeal, see § I

Adminlstrallve Code Reforences
Injurions moterials, see 3 CalAde.Code 24G0-2404.

Nofes of Decisions

§. Construstion and application . rules ond “gumﬂm; by Dirsetor ,“ A
Parpoze of Agriculture Codo zections cultyro, is provention of injury in applion. - :
desling with pest control operators, end  tiom of materinls. 1T OipaAttyGed 114,

§ 140086, Regulations; scope ' S - e
The regulations shall prescribe the time when, and the condilions . '
under which, an injurious material may he used in different areas of
the state. -They may provide that an injurious materlqlshall‘tmuse&
anly under permit of the commissioner or under the direct supervision
of the commissioner, subject to any of the following limitations:
« {a) Incertain aress. ' : R
(b) Under certain eonditions. o e
~(c) When used in cxcess of certain quantities or concentratfons. -
(Stats.1967, ¢, 15.) e R o
Derivation: Apric.C.3233, § 1050 (sce Derivation under § 1_41)02_).

§ 14007. rermits; conditions R
~ Every permit which is issued under the regulations adapted pur- 7

suant to this chapter is conditioned upon compliance with the regulas

tions and upon sucly other specificd conditions as may be deomed neces-

‘sary to avoid Injuiy. (Sfats.1967, e 15.) - T S
Dertvalions Agric.C1035, § 10802, added by Stats.1053, e: 745, p. 2010, § &

r
Administéative Code Beferences _
U_le of injurious berblcides, application form, see 3 Cal.Adm Coda 52-152.

§ 14008. Permits; refusal, revocation or suspension;. grounds
. Any permit may be refused, revoked, or suspended for viclation
of any of the conditions of the permit, or of a previous permit,.or far .
viclation of any provision of this chapter or of the regulations which -
are issued pursuant toit, (Stats.1967,¢.15.) -

Desfvation: Agric.C1033, § 10802 (sce Derivation under § 14007).
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§ 14009. Permits; issuance, refusal, revocation or suspension;
Mearing; proceedings :

Any interested person, upon request, is entitled to a hearlng be-

fore the director to review the action of a commissioner in issuing, o

refusing, nevokmg. or suspending. a permit, or in imposing any coxs

dition which is not expressly specified In the applicable regulations:

The proceedings for the hearing shall be canducted in accordance with

Chapter 5 (commencing with Section 11500), Part 1, Division'3, Title |

2 of the Government Code.  The provisions of Seetions 11505 and 11506

of the Government Code shall not, however, apply to the preveedings, -

and the statement of issues or accusation, as the case may be, shall be

delivered or mailed to the parties as provided in Scction 115013 of the Lo

Government Code. (Stats.1967, ¢, 15.)
Darivation: Agric 01033, § 1080.2 (ecc Derivalion under § 14007},

§ 14010 Sales; necessity of user’s permit

It is unlawful for any person to sell or deliver any iniurmus ma-
terial to any person that is required by the regulations, which are
adopted by the director, to have a permit to use such hﬁuﬂ@m S
terial unless such person, or his agent to whom delivery is made, s:gns S

2 written statement, in a form which is prescribed by the department,

_that the person helds a valid permit to use the kind and quantity of
such injurious material which is delivered. (Stats 1967, ¢, 15.)
Derivation: Agric.0.1033, § 1080.3, added by Stats.1935, o, 852, p. 1467, § L.

§ 14011. Application. of matenals
It is unlawful for any person to apply any in;urwus material for

which regulations have been adopted except as provided In tho regu- ';7 S

Jations which are adopted by the director. (Stats.1967, ¢ 135. )
Dorlvatlon: Agric 01033, § 1080 {see Drerivation nnder § 1‘1002}

Ariicle 2
2,4-D AND OTHER HERBICIDES

Sec,
14031, 24-D.
14032. Prohibited use.
14033. Regulations for use.
14034. Liability.
14035. Sales; necessity of user's permit.

Library Referseaces

Agricolture €16, C.J.8, Agricullare § &
Droggists €2 et 2eq. : .38, Diragglsts § 2 et seq.
Folaona €2 ct 30, . QX8 Poizens § 2 ot seq.
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§ 14031, 24D | | o
'As used in this article, “2,4-D” means any form of 2,4-dichloro-
phenoxyacetic acid, (Stats.1967, ¢ 15.) : _

-

§ 14032.  Prohibited use , S
Except as otherwise provided in this article and in the regula-

tions which are adopted by the director, it is unlawful for any person

to use any form of 24-D or any other herbicide which the director

finds and determines, after hearing, is injurious to any crop. (Stais.

1967, ¢ 15.) - :

s Historleal Mols
Derivatien: Agric.C.1033, § 1006.7, add- Agric£11033, § 1050.1, -added by Seats,-

od by Stats.1080, ¢, 1905, p, 2270, 3 1, ro- 1053, o 740, 1. 2010, § =
peated by Stats.1033, & 740, p. 2011, § 7. ,

: § 14033. Regulations for use ‘ o ]
. 'Fhe director, after investigation and hearing, shall adopt regula- .

tions which govern the use of 2,4-D and any other herbicide whichhe
finds and determines is injurious to any crop that is being grown inany -

area of the state. The regulations of the dircctor may prescribe the
time when, and the conditions under which, an injurious herbicide may -
be sed in different arcas of the state. They may provide that an in-

 jurlous herbicide shalt be used only under permit of the commissioner.
of under the direct supervision of the cormissioner, subject to any of
the following limitations: ' i

(a) In certain areas.

(b) In cxcess of certain quantities or concentrations. (Stats. ~ .

1967, c. 15.) ,
Derivation: Agrie.C.1023, } 30801 {ace Derivation nnder § 14032,

§ 14034. Linbitity _, .
This article does naot relieve any person from lability for any -
" damage to the property of another person which is caused by the
wse of any herbicide which is named in the regulations which are
adopted by the director. (Stats.1967, ¢. 15.) :
Declvation: Agric.0.1933, § 1050.1 (sce Derlvation under § 14032).

. Noles of Daolslons
1. In penera)

Ko additional Iinkility Is imposed upon Nothing in stotutes requires thot ome,

persons applying infurious . materinl for who has wxecured the necessary permit o -

pest contrel or for other ngrienltoral pure.  apply injurions material for pest esntrol
posen in the munncy reéqguired, tlinn would &nd for other agricultural purposcs and.

exist wnder the ordinary lnwa of neghi- whe hns ohserved all the established rules
gence, 18 Ops.Atty.Gen. 221 i

and regulations, shall be blameless for any

41
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neglige &t et in applying soch mnterisls
and mere fact that suech person follows
the rules and regulations doey not in itself
I‘:Sl.mum that be is frea of pegligence.

Under AgrieC.1033, §§ 16003 (see,
pow, Agric.CYHT 43 11625-11940)0 and
1080 (see, mow, AgricC.1967, §3§ 14005,

14006) and Apric.C.1033, § 1068.7, which
required airplane ngriculiural pest contrpl
operators for hirc to farnish evidence of

financial responsibility, connty ordinance
requiring post control operatars to carsy -

pablic Uability Insurance wia invalid inso-

far as it pertained to alrplase post con- o

trol operation. 17 Cps.Atty.Gen, 114

§ 14035. ‘Bales; necessity of user’s permit

1t {s unlawiul for any person to sell or deliver any herbicide for
which regulations have been adopted by the director {o .any person -
that is required by such regulations to have a permit to use such herbi~
eide unless such person, or his agent to whom delivery is made, signs

& written statement, in a form which is prescribed by the depa.rtment,
that such person holds a valid permit to use the kind and quantity of

the herbicide which is delivered.

(Stats. 1957, ¢. 15.)

Derivation: Agric.C.1933, § 1050.3 (sce Derivation under § 14010).

Article 3

COMPOUND 1080

Bec. : ‘
14061. Compound 1080. ‘

14062. Prohibited sile, usc or posscasion.
14063. Authorized sale, use or possession.

Llsrary Refersnces

Agriculturs ¢=10.
Drugpists $=2 at seq.
Poisons =2 et s0q.

§ 14061. Compound 1080

C.X.S. Agriculiure §s
L8, Drugzists § 2 ol seg.
CJa8. I’oIaoms_'l 2ot aeq.

As used in this article, “Compound 1080" means sodium flupro-
acetate or any preparation of sodium fiuoroacetate.  (Stats.1967, &

35.) :

Derlvation: Agric.£.1933, 3 1080.6, added by Stats. 1053, c. T49, 1. 2011, § 6.
_ ' Adminlstrative ©ode Referances ’ '
Other dafinitions, see 3 Cal.Adm.Code E3 2470 et 3eq.

Library Reforantes

Words ead Phrascs (Perm.Ed)}

§ 14062. Prohibited sale, use or possession 7 o
Except as otherwise provided in this article, it is unlawiul for
any person to sell, use, or possess any Cormpound 1080, (Staﬁ.i_%_'?.

K- 15.)

Derlvation: Agric.C.1033. § 1080.6 (see Dicrivation vnder § 14061).
‘ 42
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§ 14063. Authorized sale, use or possession |
_ Subject to regulations of the director, any of the following per-
sons may sell, use, or possess Compound 1080 for the purposes or uses

which are specified:

'(a) Any federal, state, county, or municipal officer or employee,
in his official capacity, or any person under the immediate supervi-
sion of such officer or employec, may possess Compound 1080 for use

for pest control purposes.

(b) Any research or chemical labeoratory may possess Compound
1080 for use for the purposes of such laboratory.
licensed as a structural pest control op-
erator under Chapter 14 {commencing with Section 8500}, Division
3 of the Business and Professions Code, may possess Compound 1080

{c) Any person duly

for use in his business.

(d) Any wholesaler or jobber of any economic poison may selt
Compound 1080 to any person included within the above classifications,

or for export. (Stats.1967, c. 15.)

Derlvatior: Agrie0.1933, § 10808 (sec Derivation under § 14001).

Sec.
14091, Thallium.
14092. Prehibited sale, use

Article 4
THALLIUM

or possession,

14093. Possession for pest control purposes.
14094. Possession for professional use.

14095, Poszseszion by metaliurgist or alloy manufactorer.
14006, Poszgussion for use in research or chemical laboratory.

14097. Ant poison; use in.

34093, Sale to 6ne authorized to possess material.

Apricultare &HI6.
Druggiats €2 ot soq.
Polsonz T2 ot seq.

§ 14091, Thallium

As used in this article, “thallium” includes any preparation of
thallium. (Stats.1967, c. 15.}

thallium or of the salis of

Derivatlon: Agric.C.1022, § 1050.5, ndd-.
of by Stats.1043, < 932, p, 2852 § 3,

Llarary Referonces

C.1.5. Agriculiure § &
C.JS8. Druggists § 2 ot seq.
C.J.S, Poisons § 2 et 2eq.

Hlistorical Nota

smended by Btats.104%, e 106, p. 649, § 1.

Worils and Pheazes (Perm.Fd.)

Library Refcrences
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Agric.c.lﬁﬁ.

K 1050.5, odded by Stats.
1053, c. 749, p. 2010, § 4.




§ 14092. Prohibited sale, use or possession

Except as otherwise provided in this article, it is unlawful for
any person to seli, use, or possess thallium.  (Stats. 1967, c. 15.) '
Derivation: Agric.C.1053, § 2050.5 (ace Derivation undor § 14051).

§ 14093. Posscssion for pest control purposes

Any federal, state, county, or municipal officer or empiuyee in
his official capacity, or any person under the immediate supervision of

such officer or employee, may possess thallium for use for pest control :

_purposes.  {Stais. 1967, ¢. 15.)
Derivation: Agrie.C.1833, 1 1050.5 {xco Darivation under § 14051).

§ 14094. Posscssion for professional use
Any licensed physician, surgeon, pharmacist, or veterinarian may
possess thallium for use in his profession. (Stats1987, c. 15.)
Derivation: Agric.C.1532, § 1080.5 (scc Derivation under § 1!091]

8§ 14095. Possession by mctnilnrgist or alloy manufaetumr

"Any metallurgist or manufacturer of any alloy of which thallum
is a component part may possess thallium for Jaboratory use or manu.
facture of alloys. (Stats1967, ¢. 15.)

Derivation: Agric.C.1033 § 1050.5 {see Derivation under § 34001).

§ 14096. Posscssion for use in rescarch or chemical hliorator’y,; .

Any person that operates a research er chemical Jaboratory may
~ possess thallium for use for the purposes of such laboratory. tStats .
1967, ¢, 15.)

Berivation: Agric.C.1002, § 10805 {see Dorivation vndec § 14001).

§ 14097, Ant poison; usedin -

Any registered manufacturer of ant poison may manufacture
and scli, and any dealer in ant poison may sell, ant poisen. which
contains not more than 1 percent of thallium, expressed as metallic
thallium, prepared, packaged, and sold in accordance with such regu-.
Iations as the director may deem necessary to protect the public health.
(Stats. 1967, c. 15.)

Derivation: Agvlc.0.3827, § 10905 (=en Dem'ation under § 14003).

§ 14098. sale to one authorized to possess material
Any wholesaler or jobber of any econmnic poison may sell thal- -

lium to any person that is authorized to possess it pursuant to Sec-

tions 14093 to 14097, inclusive, or for export. (State.1967, e. 15.) ‘

_ Derivation: AprieC.1030, § 10805 (sce Derivation onder § 14601).
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Memorandus 69-64 o 11

CALIFCRNIA ADMINISTRATIVE CODE PROVISIONS

Article 20, Injurious Herbicides

9448, Injurious Herbicides. The direetor finds and determines
that herbicidal preparations containing any of the following f"‘?b'
stances, or compounds thereof, referred to in these regulations as **in-
jurious herbicides,” are injurious to many plants and crops grown
in various areas of the State: )

{a} 24-dichlorophenoxyacetic 'acld_ (2,4-1}

{h) 24,5-tricklorophenoxyacetic a.c:d _(2,4,5-'[']

(¢) 2-methyl-d-chlorophenoxyacetic acid (MCP)

(d) 24-dichlorophenoxypropionie aecid {24-DP)

{e) 3,4,5-trichlorophenosypropionic acid (Silvex)

(£} 2.4-dichlorophenoxy butyrie acid {2,4-DB)

(g) 4amino-2,5 6-trichloropicolinic aeid (Picloram) (Torden), ex-
cept that Sections 2453, 2454 and 2455 shall not apply to use of prod-
mets containing this herbieide, and it shall not be applied by aireraft

‘within a hazardous area; provided however, any permit issued pursy-
ant to Section 2451 may include one or more of the proseriptions
specified in Sections 2453, 2454 and 2455.

{h} 84 dichloropropiopanilide {propanil), execept that Sectiona
2453, 2454 and 2455 do not apply to injurious herbicides eonteining
enly propanil.

Note: New aothority cited: Sections 407 and 14003, Agricultural Code.

Hitory: 1. I;TewhArt‘E\de 20 (3% 2448 to 2452, inclegive} Gled 12-21-45 (Register

Yo. B).
2. A%:endmcit filad 10-3-55; effective thirtieth dny thereaftor {Rep-
ister 55, No. 15).
8, Ameudment fled 5-31-66: efectiva thirtieth dey thercafter (Reg-
iater 66, No. 18).
4. Amendment 6led 4-12-67; effective thirtiath duy therenfter (Reg-
ister 87, No. 15).
§. Amendment adding sebsection (b) filed 4-18-89, a8 an ewergency:
ﬁegeﬁivelgimn filing, Certificate of Compliance included (Register
y $80, .

2449, Harardous Arsas. The director finds that risk of injury
to extensive plantings of suseeptible crops is likely to attend the use of
injurious herbicides within the f{ollowing-doseribed arcas, hereinafter
referred to as *‘hazardous areas'":

{a) Those portions of Sau Joaquin County end Sacraments County
bounded by a line beginning at the most northeasterly corner of San
Joaquin County at the poiut where said eounty line converges with the
Sacramento and Amador County lines; thence sontheasterly along the
8an Joagumin County line to where said county line interseets State
Highway B&8; thenee following said highway in a southwesterly diree-
tion to its point of intersection with Tone LRoad; thence in a southwest-
erly direction on the Tone Road to its point of interscetion with State
Highway 83 near the town of Clements; thenee in a northeasterly
direction on the State Mighway S8 to its point of interseetion with
the Clements-Linden Roud; thenee due south on the Clements-Linden
Road to its interscction with the Calaveras River;.thence gen-
erally northwesterly along the meanderings of the Calaveras River
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to its first intersection with Bight Mile Road; thence due west
along Eigzht Mile Road to Telegraph Road (Thoruton oad, Lower Stock-
ton Road) ; thenee south along Telegraph Road to its intersection with
Disappointment Slongh; thence in a westerly direction following the
meanderings of Disappointment Slough to its convergence with the
Stockton Deep Water Channel; thence northwesterly slong the Stockten
Deep Water Channel to its eonvergence with Little Connection Slough;
thenee in a northerly direction aloug Little Connection Slourh to its
convergence with Potate Sloggh; thenee in a northwesterly direction
along Potato Slough to its convergenee with the San Joaquin River;
thenece northwesterly along the San Joaguin River 1o its convergenee
with the Mokelmnne River; thence generally northerly along the Mokel-
wmne River to its eonvergenee with Georglanna Slough; thence in a
northerly direction following the meanderings ol Gevrgianna Slough
to its convergence with the Saeramento River near Walnut Grove; thence
northwesierly along the Sacramento River to its intersection with the
first Standard Paraliel north (near the Paintersville Bridge); thenee
due east alony the first Standard Paratlel north to its point of intersee.
tion with the Saeramento-Amador County line; thenee south along the

Sacramento- Amadlor County ling to the point of beginning,
(b) All of Merced County, exeept those portions thereof hounded

and described as follows:

{1} Commencing at a point where the Stanislaus County-
Merced Couunty line crosses the westerly line of Scction 13,
Township 5 south, Range 11 east, 3. 1. B. & M., and from
said point of beginning southerly along said westerly line of
Section 13 to a scetion corner common to Scetions 13, 14, 23,
and 23, Township 5 south, Range 11 east; thence casterly along
the northerly line of Scction M, Townskip 5 south, Range 11
east, and easterly along the northerly line of Section 19, Town-
ghip 5 south, Rangs 12 cast, to a section eorner common to
Sections 17, 18, 19, and 20, Township § south, Range 12 east;
thenee southerly along the west line of said Scetion 20 10 &
section ¢orner comman to Nections 19, 20, 23, and 30, Town-
ghip 5 south, Range 12 cast; thenee casterly along Uie northe
erly line of said Secction 29 to a section corner common to
Sections 20, 21, 28, and 29, Township § south, Range 12 cast;
thence southerly alonyg the west line of suid Section 23 to a
section corner common to Sections 23, 29, 32, and 33, Tewn-
ship b south, Range 12 east; thence easterly alony the north-
erly line of Scetions 33, 34, and 33, Township 5 south, Ranpe
12 east, to a polnt wlhere said line erosses Dry Creek; thence
northeasterly along the meanderings of the northerly bank of
said Dry Creek to a point where seid Dry Creck crosses the
Turlock Road in Section 25, Township 5 south, Range 13 east;
thence northeasterly along the northerly edge of said Turlock
Road to a point where the said Turloek Road mects the Merced-




Snelling Road in Section 13, Township 5 south, Range 13 cast;
thenee southerly along said Mereed-Suelling Road (State
Highway 123B) to where said Merced-Snelling Road erosses
the northerly line of Section 26, Township 6 south, Range 13
east; thence easterly along the northerly line of Sections 286,
25, and 30, Township 6 south, Range 13 east, to the Hornitos
Road; thence northeasterly along the Hornitos Road to a
point where said Hornitos Road crosses the Mercad County-
Mariposa County boundavy line; thence northwesterly along
said Merced County-Mariposa County boundary line to the
intersection of the said Merced County-Mariposa County
boundary line with the Merced County-Stanislaug County
boundary line; thenee southwesterly along said Merecod County-
Stanislaus County boundary line to the point of beginning.

(2) AN of Seetions 1, 2, 3, 4, 3, 6,7, 89,10, 11, 12, 16,
17, 20, 21, Township 8 south, Range 13 cast; and Seetions 1, 2,
9, 10, 11, end 12, Township 8§ south, Range 12 east,

(e) All of Madera County west and south of a line drawn in a
southeasterly direction from the nortliwest eorner of Section 15, Town-
ship 8 south, Range I6 east, to the soathwest cornor of Section 15, Town-
ship 12 south, Range 19 east; thence continuing said Jine east aloug the
south boundary of Section 13, Township 12 south, Range 19 east and its
eontintation to the Sun Jeaquin River; also Seetinns 2, 3, 4. 8, and 9 of
Township 11 south, Ranze 18 east, and Scction 20, Towuship 9 south,
Runge 17 cast, and Section 9, Township 12 south, Ilanse 20 cast,

{@) All of Fresno County lying west of a line beginning at Friant
Dam and continuing soutlieasterly aleng the Friant-Kern Canal to its
point of intersection with the nortl botndary of Section 35, Township
13 south, Range 23 cast (near its crossing of the Kings River) ; thence
due east along said Loundary line to its interseetion with the east bound-
ary of Township 13 south, Range 24 east; thence south along said east
boundary of Township 13 south, Range 24 east and coutinning south
along the cast boundary of Towuship 14 south, Range 24 east to the
county boundary line,

(e} All of Kings County.

{f) All of Tulare County lying west of & line drawn southeasterly
from the northwest corner of Township 15 south, Range 25 east on the
Fresno-Tulare County Iine to the snutheast corner of Township 17 south,
Range 27 east; thence due south alone said east boundary of Range 27
east to the Kern County boundary line.

{g) Those portious of Kern County described as follotws:

{1) Devils Den Area. Al of Township 25 south, Range
18 east, Township 25 south, Runge 15 cast, Townslhip 26 sonth,
Range 19 east, and all of Township 26 south, Range 18 cest,
north of State Ilighway No. 466.

(2) Al that area bounded by a line commeneing at 2 point
on TPulare-Kern Courity line at northeast eorner of Township
25 south, Range 27 cast; thence south along the east boundary
of Range 27 east to the north boundary of Township 29 south;




- thence east along the north bowndary of Tewnship 20 south
to the east benndary of Range 29 east; thenee south along the
east Loundury of Liange 20 east to the north boundary of
Township 30 south; thence cast along the north boundary of
Township 30 south to the east boundary of Range 30 east;
thenes soutl: along the cast houndary of Range 30 east to the
south boundary of Township 52 south; thence southwesterly
to the northwest eorner of Seetinn 1, Township 10 north, Range
18 west; thonee continuine senthwestorly to the sontheast
eorner of Township 10 norch, Range 19 west if so projected;
thence west along the south boandary of Township 10 north
to the west boundary of Range 20 west ; thenee north along the
west houndary of Range 20 west to the south boundary of Town-
ship 11 north; thenee west along the sonth beundary of Town-
ship 11 north to the west boundary of Range 21 west; thence
north along the west boundary of Range 21 west to the south
boundary of Township 12 north; thenee west along the south
boundary of Township 12 north to the west boundary of Range
22 wust; thenee north along the west boundary of Range 22
west to the south boundary of Township 32 south ; thenee west
glong the south boundary of Township 22 south to the west
boundary of Range 25 east; thenee north along the west
boundary of Kange 23 east to the south boundary of Township
29 south; thenee west along the south boundory of Township
2% south to the west houndary of Range 23 cast; theree north
along the west boundary of Range 23 east to the south houndary
of Township 238 soutl; thenee west along the south boundary
of Township 28 south to the west boundary of Range 22 east;
thenee north along the west houndary of Range 22 east to the
north boundary of Townshin 27 south; thenee east along the
north boundary of Township 2V south to the west boundafy
of Ranse 23 eust; thence north alons the west boundary af
Range 23 east to the narth beundary of Township 26 south;
thence east along the north boundsry of Township 26 south
to the west bounddary of Range 74 cast; thenee north along the
west boundary of fianee 24 east to the Kern County line; thence
east slong said eonnty line to the point of eommencement.

(4) Rosamond Arca. Tneludes all of Township 9 north,
Range 14 west, Township @ north, Ranee 13 west, and Town-
ship D north, and Runge 12 west,

Higtory: 1. Amendment filed 3-25-G3 1 effective thirtieth day therenfter {Regis

ter 03, No. §}. Tor prior histery see Register GO, No. 25,
2. Amendment flerl 5-6-05; effestive thirticlh duy thereafter (Tieg-
lster U3, No. 7).
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2450. Qeneral Regalations. The following provisi
all uses of injurious herbicides, whother or not a icimﬁo?ssr:ﬁggeé?

(a) Packages of injurions herbivides shall not be opened or cx-.
pos::d,_npd‘apcnnd gontainers or leaky containers or equipment in
which injurious levbicides kave beon used shall not be stored or handled
at any place where they may esntmainate other pesticides, fertilizine
materials, planting sced, nursery stock, or plants for sale t'o or owned
by another poerson.

(b) Injurions herbicides, or empticd containers or parts theregf
shall not be dumped or loft unattended at any place where plants of
vilue may be injured by the vapor or by water flowing throush or over
the material, or wlhere contaminated soil is likely to ba tran:ported ot
used in proximity to suseeptible crops, .

- (e} Equipinent used for injurious herbicides shall not he stored in
any plaee nor wsed for any purpese wherehy susceptible erops may he
aected. " ' i

(d) All equipment for applieation of injurious heribeides shall
be suitable f_or sueh purpose and shall be properly adjusted and Tegu-
lated when in use 8o ds to prevenl deift of the horbicide antside the
treated area. Equipment for applieation of injurions herbicides by
mireraft shalf be leakproof, with flow of lignid to nozzles controlled by a
posifive shutoff system wherehy ouch individual nozzle is equipped
with & checls valve and the fiow of lignil controlled by a suek-baek
dcv{cc or & hoom pressnry release deviee; or each individual nogzle
equipped with a positive action valve,

{e} No injurious herbieide skall he discharged directly over or
apon any property without autherization from the ownoer or operator
of such property.

_ (£} Nothing in these regulations shall be construed to permii use
of injurious herlicides in any of the following forns:
(1) Acrosol.
. {2) ];]}ig{}:]:; \lro!ulile Iliquid, snch as methyl, ethyl, propyl
isopropyll, butyl or amygl (pentyI) esters, except as i
in Seetion 2455.} o1 tponyl) pt oa provided
{3) Dast or powder, except:
- {A} As a constituent in a fertilizer applied sotely to
lawns,

(B) As 2 ""dustless powder” or in granular or pel-
leted form applied by hand.

-{g) Unless expressly authorized by permit, no aprlication of an
injurious herbicide shall be made when wind velocity exceeds 10 miles
per -hour; nor at a height greater than 10 feet above the ground when.
wind veloeity exceeds five miles per hour.

(k} No injurious herbicide shall be used under circumstances
where injury is likely to result to plants of value on property other
than the property to be treated, either through drift of the herbicide
during application or throurh subsequent movement of vapor or con-
taminated dust in the wind; nor at any time when the form of the
herbicide, the method of application, the eondition of surrounding
erops, weather conditions, or other eircumstances present risk of in-
jury to crops.

Hiztory: 3, Amendment filed 2.14-52; effective thirtioth dey therealter (Ieg-

{ster 27, No. 4).
2. Amendment filed 8-2.04; elfective thictieth day thereafter {Reg-
ister 54, No. 12).
3. Amendment Gled 10-3-55; eNective thirticth day thereafter (Reg-
i Ister 55, No. 15).
4. Amendment BGled 1-18-50; effective thirtieth doy thereafter (Reg-
ister 56, Ko, 2). ’
"8, Amendinent filed 5-G65; cffcotive thirtieth day thervafier (Reg
ister 65, No. 7).
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2451, Permits.  (a) Injnriouvsherbicides shall be used only under
permit of the agricultural commissioner or under his direet supervision
in any county in which there is a commissioner, or under permit of the

. Direetor in any county in which there is no commissioner, except as

follows :

(1) No permit shall be required to use an injurious
herbicide delivered in a quantity of not more than one gallon
of liquid formulation in any 24-hour period if the formuiation
delivered contains not more than 13} percent by weight of
injurious herbicide.

(2) No permit shall be required to use an injurioas
herbicide delivered in a quantity of not more than one pint
of liquidl or one pound of dry formulation in eny 24-hour
period regardless of the percentage of the active ingredient in
the materigl.

(3) No permit shall be required to use a commereial ferti-
lizer, agricultural mineral or granular material, containing
Iess than 10 percent of injurions herkicide, prepared for use as
a dry material without further dilution and delivered-in a
quantity of not more than 50 pounds in sny 24-hour period.

{4} No permit shall be required to use an injurious herbi.
tide impregnated in a wax block intended for application to
weeds in grass.

{5) No permit shall be required to use an injurious herbi-
cide when sold as 2 diluted, ready-to-use solution in a container
of one quart or less.

(6) No permit shall be required of any agency of the
State of California, or of its officers, agents, or employees act-
ing within the scope of their authority while engaged in or

condncting or supervising research on materials subject to
these regulations.

(7) No permit shall be required to use an injurious herbi-
cide containing only 24.dichlorophcnoxy butyrie acig
{24-DB) or compounds thereof, outside the hazardous avea
described in Subscction 2449 (a).

(b) Every applicant for a permit shall furnish to the commis-
sioner such information as the commissioner may require concerning
his equipment, facilitics, and plan of operations for using ar injurious
herbicide, and the location and condition of susceptible crops in the
vicinity of the area proposed to be treated. Prior to the granting of any
permit to usc an injurions herbicide, the ecommissioner T&Y canse an
inspection to be made of the equipment to be used, the facilities for
disposal of empty containers and for storage or handling of unused
materials, and the crops and properties in the vicinity of any area to
be treated, in order to determine the conditions, if any, to be specifed
in the permit.

(e} Either the grower or the pest control operator or both may
apply for a permit, but ne permit is valid for use by any operator or
persen not named in the permit.

{d) Permits to uwse injurious herbicides within hazardous areas
during the period from March 15th to October 15th shall be fssued for a
term of not more than one week. Permits to use injurious herbicides,
exeept within hazardous areas during the period from Mareh 15th to
Qctober 15th, may provide for use on one or more properties, at one or
more times, and by ane or more methods, in the diseretion of the commis.
gioner ; but no permit shall be valid for more than one year from the date
of isswe. A copy of each permit shall be retained by the commissioner.

(e) If, at any time, symptoms of an injurious herbicide shall
appear gencrally throughout commercial plantings of susceptible erops
in any area, the director shall cause & field inspection to be made. If, as
a result of such inspection, it shall appear to the direetor that substantial
injury will result to such commercial plantings if application of an
injurious herbicide continues within such area, the direstor shall cause
all permits issued for applications within suech area to be canceled, and
shall provide that no additional permits shall be issucd therein until
future order by the dircetor.

R
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Lo {Crap}
-application to be made hy. - -

Iirtory: 1. Amendment filed 2-10-62: affective thirtieth day thereafter {Regis-
ter 62, No. 4). ¥or prior history see Register 58, No. 3.
- 2 Amendment filed 5-6-G3; effcetive thirtieth day thereafler (Reg-
ister 63, No. 7).
8. Amendment filed 6-31-60; effective thirticth day thercafter (Reg.
ister 06, No. 16.)

2452, Forms. (a) Aprlications for permits to use an injurious
herbicide shall be substantially in one of the following forms, to be
atiached to or incorporated in each permit: '

(1) APPLICATION TO USE INJURIOUS HERBIGIDES

of Application is hereby made for = permit t5 use approximately. .. pouads
________________________________ on epproximately ... . ____#cres of
(Brand oame of hechlclde} PP d ‘ °

(Type of equipment)
operated BY e on or abovb. . . .

Inte
Appliczat declares that he has rgad ::md onderstands and ackpowledges
the conditions ppecified in the ru'es snd regulatioms of the Director of Agri-
culturs pertaining to the use of injurious herbicides, and the further conditions
apecified In the permit to be issued upon this application.
Applicant further declarea that he understands and acknowledges that
such permit does mot operate to relieve him from liability for any damage to
the property of another caused by such use.

(M_

CApplicant’s stgnature)
(Mfulting xddress)
{2} APPLICATICN TO USE INJURIOUS HERBICIDES {SEASOMNAL)

Application i3 bereby made for a permit to use injurions herbicides con-
tadning. e _within the County of .
during the ealendar year 10.....

Applicaut declsres that he has reed end onderstands and scknowledyes
the conditions specified in the ryles and repulntions of the Divector of Agricol-
ture pertaining to the use of injurious herbiciles, and the further conditions
ppicified in the pormit to be issued upon this application.

Applicant further declares that he understonds eod ackoowledpes that
such permit does not aperate to relieve bim from linbility for auy damage to
the propierty of another caused by such use.

. T T (Applteant's signature}
"""" by """ Btaitiog sddress)
{b) Permits to use injurious herbicides shall be substantially in

the following form:

PERMIT

Permission §s hereby given to use injuricus herbicldes es apecified in the
attached application. This permit is conditioned upon complinnee with al lnws,
rules, and regulatious applicalle to the use of auch herbicides, sand wpon the .
following additionn) conditlons: e ———

e A LA A B e A oy e e e B e A Bl L B A UL A e kRS e e e M b e B b

This permit is valid only for the use £nd nuder the conditione herein
:%nted or Implicd, and shall be void upon breach or fallure of mny such con-
tion,
Thin perait expires_ . onless sooner reveked,

(Agriculiarat Coomelrsioner)
e County

By

LIS S ——

. (e} A statement certifying that the person to whom delivery o}
en injurious herbicide is made holds & valid permit to use such herbi-
eide, ineorporated in, endorsed upon, or attached to a copy of the
invoice, delivery slip, permit, or other document speeifying the kind
end quantity ¢f injurious herbicide delivered and the date of delivery,
shall be retzined by the seller and made available for inspection by

. f;/ —
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the director or the commissioner during regular business bours, Such
statement shall be substantially in the following form:

A valid permit, No.._.__.___, isgued by the Agriesltural Commiasj
e e - SODLELY, to us'e the kind and guantity of Lerbieide e:l::a?;[::
..................... » described herein, s held by the person whose reme i3 ayb-
scribed, to whor delivery of said herbicide is made.

(Permittee}

e ———— e e By ———

{Dale) {Agent)
Hiatory: 1. Amendment filed 8-2.54; effective thirtieth day thereaftsr {Reg-
ister 04, No, 12).
2. Amendment Gled 10-3-55; effective thirtieth day thereafter {Reg-
ister 50, No. 15).

24521, Propanil. (a) No herbicide containing propanil shall
be ‘applied by aircraft on any area situated within one-half mile of BNy
cultivated commerciul prune erchard belonging to any person other
than the owner of the property being treated, unless there is & con-
tinuous air flow of not less than three miles per hour away from sueh
prune orchard during application, nor on any area situated within two
kundred feet of any such planting regardless of direction of air flow,

{b} No herbicide containing propanil shall be applied by ground
equipment on any arca situated within one-fourth mile of any eulti-
vated commcereial prune orchard belonging to any person other than
the owner of the property being treated, unless there is a eontinuous
air flow away from such orehard during spplication, nor on any area
situated within one-hondred feet of any such orchard regardless of
direction of air flow.

{(e) A continuous smoke eolumn or other device satisfactory to the

" commissioner shall be cmplayed to indiecate to the operator of the appli-

cation equipment the direction and velocity of the air flow, and indicate
a temperature inversion by layering of smoke, at the time and place of
treatment. :
{d) Nozzles shall conform to specifieations approved by the Cali-
fornia Department of Agriculture as to design, arrangement, and oper-
ating eonditions for the purpose of winimizing drift.
Nore: Authority cited: Rections 407 and 14003, Agricultural Code.

History: 1. New scetion filed 4-15-65, as an emcrgency ; effective npon £ling.
Certificate of Compliance included {Register §8, Mo, 18).

2453, Ceniral Valley Operations. In addition to the regnla-

tions set forth in Scction 2430, the following provisions apply to the

use of injurious herbicides in the Sacramento 2nd San Joaquin Valleys
outside the hazardous areas during the period from Marek 15th to
October 15th of each calendar year;

- {a) A continuous smoke colunin or other device satisfactory to the
commissioner shall be employed to indicate fo the operator of the
equipment the direction and velocity of the air flow at the time and
place of treatment.

(e) No injurious herbicide shall be discharged more than 10 feet
above the erop. Discharge shall be shut off whenever it is
to raise the equipment over obstacles such as trees or poles. -

(d) Nozeles shall conform to specifieations approved by the State
Department of Agriculture as o design, arrangement, and operating
sonditions for the purpose of minimizing drift.

(e) No injurious herbicide shall be applied by aircraft when the
temperature five feet above the ground exceeds 80° Fahrenheit, exeept
that operations may continwe six hours after sunrise, regardless of
temperature, -

No7e: Additionnl authority cited: Section 10801 (renumbered 14032, 14033
and 14034, 1807 Stats. ¢ 15}, Agricultnra] Code. .
History: 1. New sectlon Bled 6-2-54; effective thirtieth day thereafter {Reg-
ister 84, No. 12).
% Repenler of subsection (b) Aled 4-12-55, as an emergency; =fective
upon filing [Megizter B3, Wo. 6.
3. Awcendment filed 5-0-63; cifcetive thirtictk dmy therefater (Reg-
ister 85, Na. 7). .

- ﬂ}”.,.
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. 2454. Hazardous Aren Operations. (a) In addition to the pro-
visions specified in Section 2430, the following provisions apply to the
use of injurious herbicides within hazardous arcas by means of ground
equipment :

(1) Within those hazardous areas described in Section
2448, that portion of San Joaguin Covuty deseribed in Sub-
seet:gq (a} and Subscctions (b}, (¢}, and (d), no injurious
kerbicide shall be applied by ground equipment between
March 15 and Cetober 15 of any calendar year on any area
situated within twoe miles of any cultivated eommercial vine-
yard or cotton planting belonging to any person other than

ths owner of the property being treated, unless thers is a eon.
tinuous air flow away from such vinevard or cotton planting
during application, nor on any area situated within one-half
mile of any such vineyard or eotton planting regardless of
direcstion of air flow.

{2) Within thosc hazardous areas deseribed in Section
2449, that portion of Sacraments County described in Sob-
gection (a) and Subsections {e), (f}, and (g}, no injurious
herbicide in ester form shall be applied by ground eguipment
between March 15 and October 1 of any calendar year on any -
ares situated within twe miles of any ecultivated commercial
vineyard or cotton planting belonging to any person other than
the owner of the property being treated, unless there is a con-
tinuous air flow away from such vineyard or coiton planting
during application, nor on any area sitnated within one-balf
mile of any such vineyard or cotton planting regardiess of
direction of air flow; and no injurious herbicide in any form
shzall be applied by ground equipment between March 15 and
October 1 of any calendar year on any area situated within
one-half mile of any ¢nltivated commercial vineyard or cotton
planting belonging to avy person other than the owner of the
property belnr treated, unless there is a continuous air flow
away from such vincyard or cotton planiing during applica-
tion, nor on any area situated within 100 feet of any such
vineyard or eotton planting regardiess of direction of air fow.

(3} No injurious herlicide shall be applied by pround
equipment within a hazardous area at any time when wind
veloeity exceeds seven miles per hour,

(4) No injurious berbicide shall be applied within a
bazardous area by ground ecquipment with nozzles having an
orifice lexs than 0.059 inch in diameter nor at & pressure
greater than 30 pounds per square inch nor at a rate less
than 25 pallons of mized material per acra

(b) In addition to the provisions speeified in Section 2450, tke fol-
lowing provisions apply to the use of injurious herbicides within
bazardous areas by means of aireraft:

(1} No injurious herbicide shall be spplied by or Inaded
into any aircéraft between Mareh 15 and Oectober 15 of any
ealendar year at any place situated within a hazardous arca,
except as provided in Snbsections (e), (d), (f), and (g).

{2} No injurious herbicide shall be applied by aireraft
within a hazardons area when wind velocity exceeda five miles
per kour, -

{8} No injurious herbicide shall be applied by aircraf
within a hazardous area with noxses having an orifice less
than 0.0625 inch in diameter, nor with any devies or mechan-
ism which would cause a shect, fan, eone or other dispersion of
the discharged material, nor at a pressure greater than 45
pounds per square ineh. Orifices shall be directed backword

F
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with the slip stream or not more than ten degrees downward
from the horizontal axis of the wing seetion,

(4) No injurivus herbicide shall be discharged from air-
eraft within a hazardous area at an altitude greater than 10
feet above the erop.

{e) Within that portion of the hazardous area situated in Sacra-
mento County as deseribed in subsection (2) of Section 2449 injurious
herbicides may be applicd by airera’t between March 15 and October
15 of any calendar year under tlie fellowing conditions:

{1} Such application may be made only when, in the
opinion of the Commissioner, it is safe and feasible to do so,
taking into aecount, among other things, the proximity of
suseeptible plauts, and orly under the direet supervision of
the Commissioner,

(2) At the time of each such application & record shall be
made and sizued by the permittce, and also signed by the
commission, showing .

{A) The date and time of application.

{B) The direction and velocity of the wind, inelud.
ing all changes during application.

(C) Temperature and humidity readings, taken at
height of five fect above the ground on the premises being
treated, al the begiuning and the end of each day's ap-
plication.

(D) A deseription of the manner of application and
the condition of the equipment used,

(E) Time, kind, concentration, and quantity of
herbicide and of each diluent, earvier, and additive used.

- (F) Names of agrienltural pest control Jicensee and
pilol operating the aireraft, and name of the grower for
whom the injurions herbicide is applied.

()

f A eopy of the record shall be submitted by the permittee
e to the commissioner within 48 hours of each application, and
shall be retained by the comsmissioner as a public record for
three years.
(3) No injurious herbicide in an ester form shall be ap-
plied,

(d} Within the bazardous areas deseribed in Section 2449, sub-
sections (d), {e}, (f), and (g), injurious herbicides may be applied
by or Joaded into aireraft between Oetober 15 and March 31, subjeet
to ali conditions of the permit,

(e) In addition to all of the provisions of this Artiele 20, the

_ following special provisions npply to the use of jnjurious herbicides
-witkin the hazardous area described in Section 2449, Subsection (a)
except that portion situated within Sacramento County, between
Marck 15 and October 15 of any calendar year:

(1) No injurious herbicide shall be applied on any prop-
erty siteated within two miles of any cultivated eommereial
vinevard; _

JEf:.‘) No injurions herbicide in an ester fgrm shall be
applied. S

] uricus herbicides may be applied by aircraft between
Harébllslﬁd October 15 of any ealendar year upon the conditions st
forth in this Subsection (£} within that portion of the hazardous area
defined in Scetion 2449 {a) bounded aud described as follows: -




Commencing at the interssction of the prolonged east
line of the dredger cut on the east side of the Bishop Tract
end the ceuter line of Disaprointment Slough and running
thence northerly and westerly along the east and north sids
ef the dredger cut to the northeasterly eorner of Bishop Tract,
thence northwesterly along the east line of the dredger cut on
the east side of Rio Blanco Traet to the center line of White
Slough, thenes westerly along the center line of White Slongh
to the conter line of Little Potato Slough, thence scutherly
along the center line of Littl: Potato Slough to the center
line of Litile Conncetion Slough, thence southerly along the
ccuter line of Litile Connecticn Slough to the center line of
the San Joaquin River, thence easterly along the center line
of the San Joaquin River to the center line of Disappointment
Slough, thenee casterly mlong the center line of Disnppoint-
ment Slough to the point of commencement of the herein de-
scribed parcel which contains Bishop Tract, Rio Blaneo Tract,
King Island and Frmpire Tracta.

(1} Injuricus herbicides may be used gad applied by
gircraft only when, in the opinion of the Agricultural Commis-
sioner of San Joaquin County, it is safe and feasible to do so,
and he issues a permit therefor,

{2) No application of an injurious herbicide by aircraft
may be made during the period from March 15 to October 15
of any calendar year in the area abcve deseribed mnless such
application is under the direct supervision of the Agricultural
Commissioner of San Joaquin County.

{3) At the time of each such application a record shall
be made and signed by the permittee showing the information
required by Subsection (e){2) of this Section, and signed by
the commissioner. A copy of the record shall be submitted by
the permittee to the commissioner within 48 hours of ench ap-
plication, and shall be retained by the commissioner &s a pub-
lic record for three yesrs.

{g) Injurious herbicides may be applied by sireraft between
March 15 and Cetober 15 of any ealendar year upon the conditions set
forth in Beetion 2454 fe) within that portion of the hazardous area in
ZfM;alreed County defined in Scetion 2413 (b) bounded 2nd deseribed as

QUOWH
(1) Commencing where the Merced-Fresno County lYine
interseets the northerly line of Section 14, Township 11 aouth,

Range 12 east, M.D.B. and M.; thence southwesterly slong
seid County line to its intersection with the westerly line of
Bection 12, Township 12 svuth, Range 11 east; thence north-
erly along said line and the weslerly line of Section 1, Tawn.
ship 12 south, Range 11 east, and the westerly line of Sections
36, 25, 24, and 13, Township 11 south, Range 11 east, to a
section corner common to Sections 11, 12, 13, and 14, Town-
ship 11 south, Range 11 east; thence easterly along the north-
erly line of szid Section 13 and the northerly line of Seetions
18, 17, 16, 15, and 14, Township 11 south, Range 12 east, to
the point of origin.

(b) Injurious herbicides containing 24-dichlorophenoxy butyrie
acid in ester form shall not be applied within that portion of the
hazardous area described in Subsection 2449 (a) of this Article 20
between Mareh 15 and October 15,

Nore: New nuthorliy cited: Seetions 407 and 14003, Aprieultural Code. Ref-
erence : Section 14003, Agricultural Code.

Hisfory: 1. Aviendment to subsection (hI(3) filed 2-G-68 ay zn emergeney:

effective upon filing {Rezister 63, Neo. 6). For prior history, see
Repizter (7, MNe. 15,

2, Certificate of Complisnce--Section 114221, Government Code,
filed 4-15-GB (Liegister GS, No, 16).




2455. Highly Volatile Lignids. Permits may be issued for the
use of injurious herbivides in highly volatile liguid form only within
the ereas and under the conditions specified in this section.

7 (8) In addition to the regulations set forth in Section 2450, every
permit for the ase of injurious herbivides in highly volatile form shall
be subject to the following conditions:

(1) Such herbicides shall La delivered in unopened non-
returnable eontuiners directly from the registrant to a point
within the area hereinafter deseribed, and shall not thereafter
be transported outside said area. ‘

(2) Equipment used for applying such herbicides shall
not be moved cutside said area while carrying sush herbieides
either in concenirated or in dilute form.

{3) Empticd contairers of such herbicides shall not be
be transported outside said area or used for any purpose other
than the bandling of injnrious herbicides within said srea,
and immediately following such use shall be destroyed by
crushing and burying.

(b} The provisions of this seetion appTv to the following deseribed
area: :

Al} that arez in San Luis Obispo County bounded by &
line beginning at the northeast coruer of Township 25 south,
Bange 16 east; thence south end east elong the San Luis

Obispo County-Kern County boundary line to the spoutheast
eorper of Scetion 31, Township 10 north, Range 24 west;
thence west and verthwesterly along the San Luis Obispo
County-Banta Barbara County boundary live to the west line
of Township 32 south, Tlange 18 east; thence north along the
wert line of Township 32 south, Range 18 east to northwest
corner of this Tewnship; thenve along the divide of Lia Panza
Range, that is along aa approximately straight line drawn
throuzh Branch Mountain Lookout Station and Black Moun-
tain Lookout Station, to the northwest corner of Township 29
south, Rangc 15 east; thenee west along the north line of
Township 29 south, Range 14 east to west line of Township
28 south, Range 14 east; thenee alung the west 1ine of Township
28 south, Range 14 east and Township 27 south, Range 14
east to southwest corner of Township 26 sonth, Range 14 esst;
thenee west along the south line of Township 26 south, Range
13 emst, to southwest eorner of saild Township; thence north
along the west line of Township 26 south, Range 12 east and
Township 25 south, Range 13 east to the Menterey County
line; thence east alongy the San Lais Obispo County-Monterey
County boundary line te point of beginning.

(e) The provisions of this seetion apply to the following deseribed
area during the period from December 1 to March 1:
That portion of Merced Ceunty deseribed in Section 2449,
subsection (b} (1), and that contignons portion of Stinislaus
County deseribed as follows:




()

Commencing at & pnint where the Stanislans County-
Mereed County lins erosses the wosterly boundary of Seetion
22, Townskip 5 south, Ranre 11 east, M.D.BEM.; thence
northerly along the westerly line of Scetiong 22, 15, 10, and 3,
Township § south, Itanme 11 east M.D.B.EAL; thenee north-
erty along the westerly line of Sections 34, 27, 22, 15, 10,
and 3, Township 4 south, Ranee 11 east, MD.B&M. to a
point where the szid westerly line of said Seetion 3 85 ex-
tended crosses the tracks of the Cakdale Braneh of the South-
ern Paciffe Railrond Cempany; thenes northwesterly along
said QOakdale Branch of the Southern Pacifie Railroad Com-
pany tracks to a point where the said Oakdale Branch of the
Southern Pacific Railroad Company traeks ercss the Tuslomne
River; thence northepstorly along the meandrerings of the gaid
Tuclumne River to a point where the said Tuolumne River
crosses the Stanislans County-Tuslumne County line; thenee
southeasterly alongs the Rtanislous County-Tuoolumne Coonty
line to & point where it erosses the Stanislaus County-Merced
County line; thence seuthwesterly along said Stanislaus
County-Merced County line to the point of bepinning.

(8) The provisions of this section apply to the following described
area:
AN of Lassen County. ) ) )
(e) The provisions of this section apply to tee following deseribed
arca: .
All of Plumas County. | _ ‘

(f) The provisions of this seetion apply to the following deseribed
ares: .
Al of Sterra County. B .

(g) The provisions of this seetion apply to the following described
Bren Al of Modae County, except the 'I‘ule_IaL'e area degeribed

as Townships 46, 47, and 48 north, Range : east, and the west

balf of Townships 46 and 47 north, Range 6 east. _ ibed
(h) The provisions of this Section appiy to the following describe
Bred:
All of Inyo Ceunty. ' _
{i) The provisiani of this Scetian apply to the following deseribed

area Al of Mong Coundy.

Nore: Autharity cited: Sectlous 16, 1080 and 10801, Agricalturnl Code.
Hixta;y: 1, Amendment filed 2-31.83; offective

fcter 63, No. 3). For prior Listery sce Register 1, No. 8,

thirticth day therenfter (Reg-
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Arilele 21, Injurions Materials

2460, Findings of Fact. The dircetor finds and determines that
the injurions materials listed in these vegulations must necessarily be
applied in pest ecntrol and other agricultural operations for the produe-
tion of various erops of major economie Importance to enable growers
of California to produre erops and livestock produets of good guality at
costs that enable the eonsurming publie to obtain sueh products at reasor
able prices; that unless carefully used, such injurious materials are likely
to cause injury to persons, animals or erops, other than the pest or vege-
tation which it is intended to destroy; that these regulations governing
the application of such materinls In pest enntrel and other apricultnral
operations arz reasonably calenlated to avold suek injnry, and are neces-
aary for the proper wse of such materials,

Note: Authority cited for Artiele 21 (§§2469 to 2404, Inclusive) : Sections 18
end 1080, Agricaftural Code, Additinnal auntherity cited : Sectioas 1080.1 and 1080.3,
Agrienltural Code.

History: 1. New Acticle 21 (§52460 to 2404, Tnclosive), filed 9-8.50; efective
thictieth day theceafier (Hegister 21, No. 61,

24631, Injurious Materials, The director finds and determines
that the materialy specified in this seetion are “injurious materials™
within the findings and determinations of Secetion 2460. Said injurious
materials are:

{&) Certain arsenic compounds, to wit:

(1) Calelum arsenate

(23 Standard lead arscnzate

(3) Copper acetoarsenite (Paris gpreen)

(4) Sodinm arsenite, incimding any preparation of arse-
nie trioxide or arsenous acid with sedinm hydroxide or sedium
carbonate which contains as an active ingredient arsenic all
in soluble form,

{b) Certain organic phosphorus compounds, to wit:

{1} Tetraethyl pyrophosphate (TEPP)

" ()2) 0,0-diethyl O-para-nitropheny! thiophosphate (para-
thion

(3) 0,0-dimethyl O-.parz-nitrophenyl thisphosphate
{methyl parathion)

(4) O-sthyl O-para-nitrophenyl thionobenzenephospho-
nate (EPN)

(5) Oectamethyl pyrophosphoramide (OMPA)

{6} 0,0.diethyl O-2{ethylmercapio}-ethyl thiophosphate
{demeton) (Systoz) '

{7} 2-Carbomethoxy-1-methylvinyl dimethyl phosphate
(Phosdrin}

{8} 0,0-dicthyl S-(ethyithiumethyl) phesphorodithioate
{Thimet)

{47 0,0-diethyl 8-2-{ethylthia) ethy! phosphorodithioate
(Di-Syston), except that pesticide formulations in granular
form containing not more than 2% thercof, or dry commerciel
fertilizers in grapunlar form eontaining not more than 1%

thereof, shall not require a permit snder the provisions of
Section 2463, . )

(10) Dimethyl Phosphate of 3-Hydrosy, N,N-Dimethyl-
Cis-Crotonamide (Bidrin Insecticide)

¢y Chleropierin . -
E!i}slor'y: 1. fmcnﬂmcn! filed B-T-61: desiguated effective 1:1-62 {Register 61,
Neo. 16}, For prior bistery, see Register 63, No. 14.
Amendmrnt filed 10-15-G3; efcctive thirtieth day therealter {Teg-
i 63, No. 18}, . .
. :::zmlr;;ut ﬁ!c?! 5.11-G4: eTeetive thirtieth doy thereafter {Regis-

1 .-0' 10}' g .
. t‘:;ieﬂ:{irgeut fiind 1-28-66; cffective thirtinth day thereafter {Reg-

ister 66, Mo, 3}
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2451.1. Restricted Materials. The dircetor fucther finds and
determines that the injurious materials spectfied in Seetion 2461 re-
quire regulation in a manner differing from the regulation reguired
for the injuricns materials speeificd in {his seetion to the extent pro-
vided in this article. To facilitnie the identification thereof, the mate-
rials specified in Section 2461 are designated *‘injurious materisis®’
and those speeified in this section are desigmated “‘restricted mate-
rials,"” Said Qesignations are vsed hereafter in this article and shall
be applied accordingly.

The direstor finds and determines that the materials speeified in
this section and referred to in this article as ““restricted materials™
are injurions materizls within the findings and determinations of Sec-
tion 2460, Said restricted materials ave:

(a) Certain chlorinated organic pesticides, to wit:

{1) Dichlorediphenyltrichlorocthane (DDT)

{2} Dichlorodiphenyldichloroethane (DDD} (TDE)

(8) Dieldrin

(4) Endrin

(5) Heptachlor

(6) Toxaphene '

History: 1. Now section fited 5-11-84 ; effective thirtieth day thereafter [Regls-

ter 34, No. 10).

2462. Time and Conditions for Use. No injurious material or re-
stricted material shall be nsed in pest control or other agricultural
operations in any area of this State in viclation of any of the following
conditions:

{a) No injurious material or restficted materigl shall be applied
under any circumstances or in any location where damage, illness or
injary appears likely to result, through direct spplication, drift or
residne, to persons, animals (including honevbees) or erops other than
the pest or vegetation which the material is intended to destroy. .

{%) Application of injurivus materials and restricted materials
shall be substaniially eonfined to the property to be treated, and no
injurious materials or restricted materials shall be discharged onto any
property without the comsent of the owner or person in possession
thereof. Conscnt of the owner or person in charge thereof will net be
required if the application is perforwed by any local district or other
publi¢ agency which has entered into a eonperative agreement with the

California Department of Publie Health under authority of Division
3, Chapter 3.5, Scetion 2126 of the Iealth and Safely Code,
{e} Injurious materials and restricied maferials, or emptied con-

* tainers or parts thereof, shall not ba dumped or left unattended at any

place or under any eonditions where they may present a hazard to
persons, animzls (inchnding honeyhees) or crops.

(d) Before any injuiious material or restrieted material is ap-
plied, the person responsible for making the application shall give
warting to all persons known to be on the property to be treated, Said
warning shall be adequate to advise each such person of the nature of
the material to be applied and the precautions to be observed, as printed
on the label of the container of the injurions or restrieted materal,
Such warning will uot be requived if the application is performed by
any locel distriet or other public agency which has entered into 2
cooperative agreement with the Califernia Departmient of Publie
Health under anthority of Division 3, Chapter 5.5, Section 2126 of
the Health and Safoty Codn, '

(e} After any pest contrel material eontaining parathion, methyl
parathion, or O-ethyl O-para.nitrophenyl thionshenzenephosphonate
(EPN) is applied at & rate greater than one pound of actual para-
thion, methy! parathion, or O-cthyl G-para-nitropheny! thionobenzene-
phosphonate (EPN) singly or in combination, per acre, the treated
properly shall be kept posted by the porson who autherized the apphi-
eation for {wo weeks in such manner as to provide adequate warning
to persens who euter the property by the point or points of normal
entry. The warning notice that is posted shall be of such size that it
is readlable at a distraice of 25 fect and be substantially as follows:




@)

WARNIMG
DO WNOT ENTER

This property trentcd with {Perathion) {Methy) parathion) {FI'N) on
e vaeeee {date) nand all persons sre warned to stay out for two weeks.

{f) Before any eniployes engages in handling or applying injuri-
ous materials or restricted materials or is required to worl in areas
where residues of sueh materials remain in injuricus amounts, he shall
be informed by his employer of the precantions recommmended by the
manufactarer and by all approprinte industrial safety orders; and
shall be provided with adequate proteetive deviees as speeified in sueh
recommendations.

(g} (1} Before any injurlons material or resiricted mzterial
known fo be harmful to aunimals (including honeybees) is
applied, notice shall be given hy the person responsible for
making the application, to the owner of any animals (inelud-
ing honeybees), on the property to be treated.

{2) Injurions materials or resirvicted materials known
fo be harmful 1o honeyliees shall be applied on blossoming
erops in which bees are working only during the hours and
under the conditions, if any, provided on the permit,

{A) If the matcrial is fo be applied over plants or
erops in bloom, notice shall be given by the person re-
sponsible for making the application to each owner of

apiaries located within one mile of the property to be
treated.

{3) The notice provided for in this Subsection (g) shall
be piven prior to treatment, allowing & rcasonable time, not
exceeding 48 hours, to protect the animals (including honey-
bees), providing the owner of the animnals (including honey-
bees) has previously made a request in writing to the agri-
eultural commissioner for such notification. Such notice shall
be given to the owner of the animals (including honeybees)
by the person responsible for making the application by eol-
lect telephone or telegraph message or other means provided
by the owner of the animals (including honeybees), and at
the owner’s expense,

(h) No injurious material or restricted maferial shall be used
for any purpose not speeificd on the label of the contaimer thereof or
on supplemental printed directions delivered therewith nor L::sed_ ina
manner contrary to snch Jabel er directions, unless such application is
expressly authorized by a permit issued by the agrieultural commis-
gioner for the particular application involved. )

(i) No injurious material or restricied material in dust form shall
be epplied when wind velocity exceeds five miles per hour at the time
and place of application unless such application is expressly authorized
by & permit issued by the agricultural commissioner for the particular
application involved.

History: 1. Amendment fled 30-3-35; effective thictinth dny therealter (Regis-

ter 55, Ne. 15).

& Amepdinent Gled T-257 na an emergency; effective cpon fling
{Register 57, No. 10},

8. Amendment fled 5-11-64; effective thirtieth day thereafter (Teg-
ister 64, No. 10},

4. Amendment Giled G-3-67; effective thictieth day thercafter (Reg-
ister O7, No. 22).
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spefiﬁi ifeé'fit.s. Iz;,jﬁtiimis I;{z;.)tcrials. (a} The injurions materials
eifle on Mol shall be applied ouly under permit of th
» - . - Ad 5 e
?.grlvﬂ.}!tura] eomnussioner or under his direct supervision }J:.’ll any county
inw 1c1_1 t}:er::* is a commissioner, or under permit of the director in any
county in which there is no commissioner, except as follows:
b lSl) No permit shall be required to use a pesticide in
w d:e the only injurious material is ealeium arsenate, stand-
;n' lehad avsenate, or copper acetoarsenite {Paris green), un-
dess the pestieide is in 2 form suitable for application as a
au;t!' ;r;t_houi further dilution or mixing angd is delivered or
Pplied In a quantity of more than 50 i
2 50 pounds in any 24-hour
. _{2) No permit shall be required to u i
. 5e par -
eord sold for control of flies. paxahion freated

(8) No permit shall be required to -
except as provided in Scotion 2463.1 use chloropicrin,

.

(4} No permit shall be required to use pesticides con-
taininz sodinm arsenite when sold as diluted ready-to-use
syrups or dry baits registered and labeled for use as poison
beits for the control of inseets and other arthropods, snails
and slogs, or rodents.

(b) Either the grower or the pest control operator of both may
apply for a permit, but no permit is valid for use by any operator
or person not named in the permit.

{e) A permit to usc injurious materials shall be valid for the
calendar year for which issued, unless sooner revoked or suspended, or
unless an earlier date of expiration is specified. A copy of each permit
shall be retained by the issuing officer.

History: 1, Amendment filed 5-11-64; effective thirticth day thereafter (Reg-
ister G4, Ne. 10). For prior history see Register €3 No. 18,

24631, Chloropicrin. (a) The provisions of this scction shall
apply only in the following deseribud arens, except that subsection (f)
of this section shall not apply in Mereed County:

(1) All of Qrapge County,
{2} Al of Ventura County.
{3} Al of Mereed Conaty,

(b} Chloropicrin shall be applied only under permit of the agricul-
tural commissioner, exeept as follows:
' (1) No permit shall be reguired te apply any prepara-
tion containing not mere than five percent chloropierin.
(2} No permit shall be required to apply chlovopierin in
a fumigaforium, agricuttural warehouse, mill, or grain storage
facility.
{2) No permit shall be required to use chloropierin de-
livered in & guantity of not more than 12 pounds in any
twenty-four hour period.

{¢) Chloropicrin for field fumigation of soil shall be placed at a
minimum depth of six inches below the surface. Equipment for applica-
tion shall be operated in such a manuer as to minimize drip when the
nozzles ave Yifted from the soil .

{d) The s0il shall be packed or firmed immediately following ap-
plication.

(e) When the chloropierin is applied within 1,000 feet of any
vecupied dwelling, other than one occupied by the permittee or by a
householder who has given his consent in writing to such applieation,
the area shall be covered with a gas-confining covering immediately
following treatment, The covering shall remmain in place until all of the
following conditions are met -
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(1) No_t less than twenty-fonr hours have elapsed sinee
any ehloropierin has bean applied to the area under the cover-
i

(2} The eovering shall not he removed except during the
hours from 8.00 a.m. unti! noom,
(3) The eoverine shall not be removed at any time when
the surface wing speed is less than five miles per hour.
(4) The eavering shall not be removed on any day when
gle !:E;:aospherm conditions described in paregraph (f) are
recast,

(5} Any other conditions which the commissioner deems
necessary to avoid injury to persons, animals, or crops in the
vicinity,

{f) Not more than five acres shall be treated with ehloropierin on
any day when all of the following atmospherie conditions coneurrently
are forecast by the Air Pollution Coutrel Officer ;

{1) The inversion base at 4:00 a.m., Pacific Standard
Time will be lower than 1,500 foct, and

(2) Such inversion will not hreak or the maximum mixing
height will not risc above 3,500 fect, gand

(8) The average surface wind speeds between 6:00 am,
and 12:00 noon Pacific Standard Time, will not exceed five
miles per bour,

History: 1. New section  filed G13-60; effective thirtieth day therealter
{Register 60, No. 14). :
2. Amcndment Sled 12-24-63; effeetive thirtieth day theveafter {Reg-
Ister 83, No. 26).
3. Amendmient filed 2-2167 5 effectijve thirtieth day thereafter (Reg-
iater GT, No, 8),

24632. Bodium Arsenite. (8) No pesticide containing sodinm

C arsenite shall be applicd on exposed vegetation {other than dormant

grapevines) ualess the vegetation o be treated is enclosed within a
goed and sufficient fence or otherwise rmade inaccessible top grazing
gnimals, pets, and children.

(b) No pesticide contzining sodivm arsenite shall be applied on
80l or vegetation (other than dormant grapevines) in any ares pens-
trated by roots of any plant of value, without the written consent of
the owner of such plant,

{e) No pesticide eontaining sodium arsenite shall be kept or
placed in drinking cups, pop botiles, or other contaziners of 2 type
eommonly used for food or drink.

(@} No pesticide containing sodivin ersenite, whether in coneen-
trated or dilute form, shall be stored, placed, or transported in any
container or receptacle which does npot bear ou the outside a con-
spicuous poison label which conforms to the label required to be placed
an all packages of arscnie compounds and preparations sold or de-
livered within the State.

History: 1, Kew scetion fled 7-8-61; desiznzted effective 1-1-82 (Register 61,
o, 163,

2463.3. Permiis. Restricted Materials. (a) Any pesticide con-
taining one of the restricted materials or & mixture of the restricted
materials deseribed in Section 2461.1 shall be applied only under the
permit of the agrienltural commissioner, except as follows: .

(1) No permit shall be required to use & pesticide con-
taining a restricted maierial in granular form, or sultabge'for
application as a dust without furiher dilntion or mixing,
unless it is delivered iv & quantity of more then 50 pounds

. in any 24-hour peried. A permit shall be reguired to apply
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more than 50 pounds of soch dust or granules in any 24-
hour period.

(2) No permit shall be required to use & pesticida con-
taining & restricted material, in liquid form, usless it is de-
Yivered in a quantity of more than one gallon in any 24-hrur
period.
(3} No permit shall be required to use 2 posticide eon-
taining o restricled material in wettable powder form, nnless
it is delivered in a quantity of more than four pounds in any
24-hour period. '

(4) No permit shall be reqnirved to use a pesticide con-
trining a vestricted material for any non-agrienitural appli-
eation ; or when application js to be made directly to livestock,
other than dairy animals.

(b} Either the grower or the pest’ control operator or both may
apply for a permit, but no permit is valirl for use by any operator
or person not named in the permit.

{e) A permit to use restricted materials shall be valid for the
calendar year for which issued, unless sooner revoked or suspended, or
unless an carlier date of expiration is speeified. A copy of each permit
shall be rctained by tha issming officer.

Histery: 1. New Section filed 10-15-63 ; effective thirticth day thereafter (Reg-

ister 63, Na. 18),
o Amendment filed 5-11-64; effcctive thirtieth day thereafter (Eeg-
 ister 61, No. 10).

2484, Forms. {(a) Applications for permits to use injurious
materials shall be suhstantially in onme of the following forms, te be
attached to or incorporated in each permit:

{1) APPLICATION FOR PERMIT TO USE INJURIDUS MATERIALS

Application i3 hereby made for o permit to use appreximately oo

pounds of .o oo e for control of oceee—e OO .ooe———_ mcres of
{Kind of Ijurious material) . (Pest}
“.a...;}.-owmd b ~—uu-— #od Jocated e 1 gpplicztion to be made on or
i
sbout o by (uireraft} {ground rig) operated by —oomree

Applicant declares that be has read and understands and acknowledges the con-
ditions epecificd in the rules and regulations of the Director of Agricnlture pertaining
to the vse and applieation of injurious materials, and the further conditions specified
in the permit to be issued upon this appiieation.

Applicant further declires that he pnderstands and acknowledges that such
permit does not operste to relieve him from linkility for any damage to persons or
property eansed by the use of soch waterial.

—_—

{Avplicant's shgmatared
-‘-"EDlltl - o ) [AppHenat’s nddrezs)

{2) APPLICATION FOR PERMIT TO USE INJURIOUS
MATERIALS (SEASONAL}

Application Is heteby made for a permit to vue pesticides containing o oeee o

within the County of ._. ... Juring the calendar yeur 109,

Applicent declares that be has read aod voderstinds and acknowledges the
sonditions specified in the tujes and regulations of the IDMrector of Agriculture
perinining to the use acd application of injurinys muterialy, and the further con-

ditions speeified in tho permit to be jssued upon this applicution.

Applicant further Jeelaves that he understands und acknowletlges that auck
permit dves not uperate te relieve him from lability fur any damage te persons o

proeperty caused by the use of such material,

- —{-ﬁﬁﬂllﬂnl'; sigoatuce}

(Tata} (Applicant's nddress)

() Permits to use injurious materials shall he substantially in the

following form:
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PERMIT TO USE INJURIOUS MATERI;&LS

NO o

Permission is hecehy given to use injurious materixls as speeified in the
attuched applicution.

This permit is conditioned upon compliance with the rules and regulations of the

Director of Ageieulture applicable to the use of injurious materials, and upon the

following sdditional conditions deemed necessary te evold injery :

o Ju—— —— - —n mmanm -

I# permittee is berehy expressly authorized, subject to all conditions of this
permit, (o apply said material in dust form when wind velocity exceeds five miles per
hour, isgeing officer initinl heve: ___.____

. Thbis permit is vaild only for the use and under the conditions herejn stated, and
shall be void upon breach of or failure to comply with any snch eonditions,

This permit expires —...._._ unlesa soober revoked,
- Agricultursl Commissionsr
Countyof _____ .
By o
T ey T

(e} A statement certifying that the person to whom delivery of
an injurions material is made holds a valid permit to use such mate-
rigl, ineorporated in, endorsed upon, or attached to a copy of the
invoice, delivery slip, permit, or ather document specifying the kind
end quantity of injurious materizl delivered and the date of delivery,
shall be retained by the seiler and made available for inspeetion by
the director or the commissioner during regular business hours. Such
statement shzll be substantially in the following form:

A valid permit, No. ___...__, isgiewd hy the Agricultural Comemissionsr of
mr e eam e ee LORNEY, o uxe Ele kKind and nuantity of nterinl eontaining
.................... » descrilied herein, is held by the persor whose name is sub-

Scribed, to whom telivery of said materis] is male,

I Prrmlilee)
____________________ By .. - —— ot e et

~ ADate) ' {Agent}
History: 1. Amendment fled 7-25-52 ; #flective thirtieth day thereafier (Regls-
o ter 29, No, 3). N
2. Amendinent filed 30-2.55 ; effective thirticth day thereafter (Regis-
ter 53, Ko. 13).

.. Article 22, Sale, Use, and Possession of Sodium Fluoroacetate *

. 2_4?0. Definitions, As used in this article, unless a different
meaning is apparent from the context:

(a) Terms defined in the Agrieultural Code have the meanings
therein set forth,

N
* NQTE:

Hale of polsons i regulated hy Chapter 2 of Divislen 16 of the Health and Safety
Coda administared by the State Doard of Pharmacy, and Articies 3 and 4 of Chapter
? of Division 5 of the Agricultural Code agdministered by tha Bureau of Chemistry,

tate Departnient ef Agriculture. :

Stapdards of safety applicaite to polsons n places of employment are repulated
by Title 8 of the Colifornia Adminisirative Code, administered by the Divislon of
Industrial Safety,

: sure of polsons in food- and drug-handling estabilshments Is regulated by
Title 17 of the Californla Administrative Code, adminlstered by the Bureau of Food
aad Drugs, State Department of Public Health,

Use of pestivides for control of pests which may Invade houssholds or other

’ structures s repulated by Chapter 4 of Division 3 of the Business and Professions

e administered by the Structural Pest Control Board,
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GROUP 3. AGRICULTURAL PEST CONTROL OPERATORS

Originally published June 25, 1945
Revision filed Augnst 30,1951

Article Artiela
1. Deflnitions and Constroction 5. Operationa
2. Licenses 8. Financinl Responsibility

8. Permits to Operate Without a License T. Recomunendutions and Usage
4, Alrcreft Pitots

Article 1. Déﬁnitionannd Construction

Section
3070. Definitions
Article 2. Yicenses
Bection : Section
B8075. Qualifications 307T. Type of Pest Control
3078, Applications 3078, Supplemental Applications
Artiele % Permits to Operate Without n T.icense
Beetion Bection

3080. Neighborbood Cperators
Article 4. Afrerafe Pilots

Bection Section
308T. Applications 2088. Examinations

_ Article 6. Cperations
Section Section
8000, General 303, Protection of Animals
8081, Standard Operations 3096, Protection of Rees
3062, Special Operations 3007, Protection of Cropy
8053, Precautions 3008, I'rotecticn of Property

3054, Protection of Persons
Artiele 6. Finmwcinl Responaibilicy
Section

B10¢. Surety Bond )
Article 7. Recommendations and Usage

Section , Section
8118, Definitions 3132, Written Recommendition
8111, Authocized Use 3114, Experimental Use

Article 1. Definitions and Construction

8070. Definitions, (a) As used in this group, all terms defined
in the Agricultural Code have the same meaning as therein defined, unless
a different meaning is specified in this group or is apparent from the
context.

-~ (b) “‘The commissioner” means the county agricultursl commis-
sioner having jurisdiction in the eounty where the pest control operations
for hire are performed.

Kore: Anthority cited for Gronp &1 Sections 16 and 160.5, Agriculiamal Code.
EHeference: Secticn 160.2-160.0, Agricultural Cede. Tesuing agency: Director of
Agrienlture, '

Historg: 1. Originally poblished £-25-45 {Title 8). : i

2. Repealer and new Group 3 {Sections 3070-3100) filed 8-20-51 ; effac-
. tive thirtieth doy thereafter {Register 25, No. 4). For hictory of
repealed Group 3, wee Register 19, No. 2,




Article 2. Iicenses

8075. Qualifications. (a) Every applicant for a license, upon
reasonable notice, shall appear at a time and place designated by the
director and shall submit to the director such inforsation as may be re-

uired to satisfy the divector of the character, qualifications, respon-
sibility, and good faith of the applicant in seeking to carry on the
business of pest control, The applicant may appear in person, if a
natural persem, or by agent. Appearance by agent coustitutes repre-
sentation that said agent is authorized to act for and on behalf of the
applicant in matters relating to the business of pest eontrol. The person
or agent designated to appear for the applicant shall be named in the
application if other than the applicant in person. :

(b) Change of Status. Every person to whom a license is issued
shall immediately notily the director of any change of the status or
authority of 26y person or agent so named, or of any change in the
business firm name, organization, address, or any olher matter shown
in the appiication. Liceuses arve not transferable, and in case of a
change of business ownership 2 new application and fee are required.
No fee is required for change of business name if the application for
such change is accompanied by a declaration under penalty of perjury
that there is no change of ownership.

History: 1. Amendment filed 4-21-60; effective thirticth doy  therenfter
{Register 00, No. 9),

8076. Applications. Applications shall be made on forms to be
supplied by the director, and shall show the following:

(8) Name under which the applicant is engaged in the business of
pest control, together with his mailing address and principal place of
business within the State.

(b} Name and mail address of the person or agent designated to
appear for the applicant, as provided in Section 3075,

(¢) Nante and mail address of all partners, if a partnership; or of
all officers, if a corporation.

(d) Type of pest control in which applicant intends to engage.

(e) Conditions under which applicant intends to operate (eg.,
erops, pests or materizls to which operations are restrieted).

{f) Locality in which applieant intends to operate.

(g) Counties in which applicant was registered for the preceding
calendar year,

(k) The name of applicant’s workmen's compensation carrier,

if any.




3077,
as follows:

Type of Pest Control,

Type of pest control shell be shown

Mrruon (Check method used)

Trrs or Past ConTroL

Arzcmarr

Crounn

8pray | Dust

Dust

Oraes
MeTHOD OB
Cosprrion
{Deacribe)

1. Wesdeontrol. ... .. .. ...
2. Delolintion. .. oo ..

&, Peata other than weeds in com-
mercial piantings of:

4. Pesta in gardens, homa plant-
ings, and oranmental plantings.

G. Soil posts (nematodes, wire-
worma, cak-root fungus).......

& Peats of agricultural products
{weovils, Tats, mice} .. ...

7. Jivestock and pouliry pests
(lies, lice, cattle grabs). ... _..

8. Other Lypes of apricnltural pest
cont

v s _— [P

------

......

EE TN PN "

----------------

............

............

............

History: 1. Amendment 6led 4-21.60; eFective thirtieth day thereafter
{Register G0, Xo. 9).

3078, TFee and Penaliy.

Higtory: 1. Amendmont filed  4-21-80;
(Regiater 80, Na. 9).
2.' Repealer filed 3-10-05; effentive thirticth day #herealicr {Register

65, No. §).

effective

thirticth day thereafter




- 3078. Supplemental Applications. A Heensee at By time may
apply to the director for amendment of his license to include additional
types of pest control, conditions or localities, and upon satisfying the
director of his qualifications, shall be entitled to have his license go
amended without additional fes,

Article 3. Permits to Operate Without a License

8080. Neighborhood Operators. Every applicant for a permit to
operate without a license in the vicinity of his own property and for the
accommodation of his neighbors, before the permit is issued, must satisfy
the director:

{a} That the applicant operates farm property and operates and
maintaing pest control equipment primarily for his own use,

(b) That he is not regularly engaged in the business of pest control,
and does not solicit such bu siness nor hold himse!f out as engaged therein.

{e} That he operates his pest control equipment for hire only in the

vieinity of his own property and for the accommodation of his neighbors,

{d} In addition, the applicant shall state the location and acreage
of the applicant’s property and the names and mail addresses of the
neighbors for whose accommondation applicant intends to operate, to-

gether with the crop, acrcage, and location of =ach property,

8081. Tree Surgeons.
History: 1. Repealer Rled 3-1065; effective thirticth day therenfter (Reghster
63, No. 5).

Article 4.  Aireraft Pilots

3085. Qualifications.
Iistery: 1. Ttepealer filed 4-2160; effective thirbieth day thercalter {Degister
60, No, 95,

8686. Apprentices.
History: 1. Nepealer Gled 4-21.60 5 effective thirtieth dny thereafter (Reglster
0, No. §).

3087. Applications, Applications for aireraft pilot’s ﬁest con.

“trol certificate of qualification, or apprentice certifieate, shall be made

on forws to be supplied by the Dircetor. Each new application, whether
for a certifiente of yualification or for an apprentice certificate, shall be

‘aecompanied by the required fee. Each application for rencwal, whether

of & certificate of qualification or of an apprentice certificate, shall be
accoimpanied by the required renewal fee, Fach new application shall
show the following .

{a) Name and mail address of the applicant.

{b) Category, class rating and serial number of eommereial pilot
certificate,

A{e) Number‘of flying hours completed in agricultural pest control
or similar cperations such as seeding or fertilizing.

_{d) Names and addresses of operators, if any, holding California
agricultural pest control licenses for whom applicant has operated.

History: 1. Amendment flod 31065 ; elfective thirtioth day thereafter {Iteg-
ister 63, Xo. 5).

3088: Examinations. Applicants who fail to pass the written

" examination may be re-cxamined without additional fee not less than 10

days nor more than onc year after such examination. After the examina-

tion, the applicant shall be entitled to review his examination papers and
to consult with a member of the director’s staff as to Lis rating.




Artiele 5. Operations

8090. General, All persons engaged for hire in the business of
pest control shail:

(a) XKeep pest control equipment, when in use, in a state of good
repair.

(b} When measaring eoncentrate materials, use only devices which
are agcurately calibrated to the smallest unit in which the material s
being weighed or measured.

(¢) Maintain a wisiform mixture at all fimes, both in operating rigs
and serviee rigs, when using mistures of materials.

{d} Perform all pest control work in 2 good and workmanlike
manner,

{e} Thoroughly clean all equipment when neeessary to prevent in.
Jury to erop plauts or livestock from residues of materials previously
used in the equipment. . ’

. {f) Employ any pilot holding 4n apprentice certificate to operate
aireraft in any pest control operation only under the direct and personal
supervision of a person holding a valid certifieate of gualification. The
person responsible for this supervision shall direct and control the time,
econditions and manner of application.

_ (g) Keep and maintain a record of cach property treated, as re-
quired by Section 160.8 of the Axrienltural Code, showing the date of
treatment, the material and dosage used, the number of units treated,
and such other information as may be required by the eommissioner. In
addition, for aireraft operations such record shall show the location of
the property, the crop or thing treated, the identity of the eguipment
used, the name of the pilot or pilots who applied the treatment, the time
of application, the temperature and the direction and estimated veloeity
of the wind at such time. Such record shall be kept available for inspeetion

JJor three years after it is made, and shall be reported to the commissioner
or the director when and as required.

(h) Keep each ground rig used in the application of pesticides
and each nurse rig conspicuously and legibly marked with the name

end address of the operator and the deliverable capacity of the tank

or hopper.
History: 1. Amendment £led 4-25.60; effective thirtheth day thereafter
{Reglster 50, No. 3).
2. Amendizent filed 3-19-85; effeciive thirtieth dny thereafter (Deg-
lster 63, No. 5).

3091, Staudard Operations, Except as otherwise provided in the
regulations of the commissioner, or as speeifically authorized in writ-
ing by the commissioner, all persons engaged for hire in the business of
pest control shall ;

(8} Use only methods and equipment capable of performing the
functions necessary to insure proper application of materials.

(b) Operate only when climatic, pest, and crop conditions are
proper for controlling pests in the loeality.

{e) Use materials, dosages, formulas, devices, and methods of appli-
cation only in conformance with standard praetice or common usage for .
the locality, in aecordance with the written recommendation of the man-
ufacturer or registrant of the material or device, within the limitations
applicable to local conditions contained in the written recommendations
of the commissioner or the State Department of Agriculture, the Uni-
versity of California Agricultural Experiment Station, the United
States Department of Agriculture, or the United States Department of
the Interior, applicable to local conditions.

History: 1. Ameodwment fled 4.21-00; cffective thirtieth day therenfted

{Register §0, Ko. 0},
2. Amendment 'l'iTm] 5.10.65; effective thirticth day therealter (Reg-

Iater 03, No. 5).




- . . .
3092, _Spcc_lal Gparatwn:_h_ Except for experimental purposes
ender the direction and supervision of qualified federal, state or county
pcraon.nc], or of research workers employed by the manufacturer where
no cha rge is nmg{e to the grower or owner, no person engaged for hire
in the business of pest cunteol shall use for pest contro} :
(a) Any economic poison, comincreial fertili i
. 3 som, ertilizer, agrienltural
mmneral not registered in this State, T o
(b} Any registered econowic poison for a purpose or in & manner
gt: amount not authovized by the registrant in writing or in printed
Cn'gctron.s on the label, as required by Section 1063 of the Agricultural
s‘o e, unless sueh use has been antherized by the director or commis-
ioner.
. Each application for such autharization shall be submitied in writ-
ing and signed by the owner or grower.
(c} Any matcrial, dosage, formula, deviee, or method not generaily
:gcognllze? atr;:ongfr experts qualified by scientific training and experience
cvaluate the effectiveness thereof to be effective for
cvalua r ibe purpose for
which it is used, pHep

NoTe: Authority cited: Seetion 10 and 160.3, Agri i
Sections 168.1~160.9, Agricultural Code. - Agrieuftursl Code. Roferenee:

Historg: 1, Amendment £led 4.91-63: effective i
= ad ’ - th
) A endme GB,_H&. ~ i irtieth day thereafter
) ﬁ?é?%ﬂ%?.lw 4-B6G; effective thirtieth duy thereafter (Regis-

3003. Precautions. (a) Al persons engaged for hire in the
business of pest eontrol, when using a method, or 2 material containing
any substance, known to be harmful to persons, animals {including
honey bees), crops, or property, shall excreise reasonable precautions
to protect persons, auimals, erops and property fram damage, or con-
tamination, and to confine the material applied substantially to the
premises, erops, animals, or things intended 1o be treated.

{b) Pesticides, or emptied eontainers or parts thereof, shall not be
dumped or left unattended at any place where they may present a
hazard to persons, animals (ineluding honey bees), erops, or property,
nor disposed of in a manner that may cause injury or contamination.

History: 1. Amendment fled 421-60; effective thirtieth day therzafter

{Hegister 60, No, 9},
2, Amendinent filed 3-10-03; effective thirticth dny thereafter {Reg-

ister 65, No. 5},

3004, Protection of Persons. All persons engaged for hire in the
business of pest control, when using & method or deviee, or a material
containing any substance known to be harmfui te persons, shall:

(a) Provide employees with infermation as to all appropriate In-
dustrial Safety Orders and precautions recommended by the manufae-
turer of the deviee or material and with adeguate protective devices as
specified in such orders or recommendations.

(b} (ive reasonable warning to all persons likely to enter or known
to be within the area to be treated or within the area over which the
materiat is likely to drift in harmful amounts.

{¢) Post conspieuons warning netices while fumigeting any en-
closure or agrienitural product, and while fumigating scil with methyl
bromide or chloropicrin.

Higtory: 1. Amendmont fled §30-035; elective thirticth day thereafter {Ikeg-

ister 85, Neo. 3).

8095, Protection of Animals. Al persons engaged for hire in the
business of pest control, when using 2 material containing any substance
known to be harmfnl to animals (except bees), shall:

{a) Give notice to the owner of any animals knowa to be on the
property to be treated or on property where the material appears likely
to drift in harmful amounts, within a reasonable time prior to treatment
allowing 48 heurs to enable the owner to protect the animals,

"{b) Exercise reasonable precautions to prevent access of animals to
areas where harmful residues remain,

(e} In applying materials harmful to fish, exercise reasonable pre-
tautions to avoid contamination of waters containing fish.

{o
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- 3088, Protection of Becs. (a) No person engaged for hire in
the busincss of pest control shall spply any pesticide known te be harm-
ful 1o bees en blossuwing ereps in whieh bees are working exeept under
the following eonditions .

7 {1} He shatl inguire of the agricultural ecommissioner of
the eounty in which the work is to be done if any beekeeper

has reguested notice of such operations for apiaries located
on the property to be treated or within one miie of such prop-
orty. '

(23 1f he is so advised by the commissioner, he shall
notify the beekeeper by colleet telephone or eollect telegraph
message, or other expedient means provided by the beekerper
and ai the beekeeper’s expense, of the time and place the
applicntion is to be made, of the erop and aereage to be treated,
and the idestity and amount of the pesticide to be applied.

(3) He shall give the notiee provided for in this Scctien
3098 prior to application of the pesticide, allowing a reason-
able time, net excecdinzg 48 hours, to move, eover or otherwise
protect the beos; proviled, huwever, the commissioner in his
diseretion may reidnes such time, '

() He shall make any sueh applieation of pusticides only
during the hours and under the conditions provided in the
regulations and perwit, if any, of the eoxmmissioner.

(b} Each beekeeper whao desires notice as provided for in this
section shall report to the connnissioner of the eounty in which his
apiaries are located, on a form spproved by the eomnisstoner, of each
location of apiarivs for which netiffeativn is songlit. Said repert shall
be mailed within the T2-honr perivd before locating or rclocating the
apiaries, but not later than five days after snch movement as required
by Section 20121 of the Agrieultural Code. If the beekeeper fails to
submit such written report bofore locating or relocating lis aplaries,
he shall not be entitled to nolification by the pest contral operater as
provided in paragrapl {a) until reccipt and processing of the written
report is made by the eomnedssioner.

(e) The commissioner shall not be required to give noliee to pest
control operators pursuant to this scetion until said written report by
the beekeaper has been veeeived and proecssed by him. Late notification
by the berkeeper not eomplying with Seetion 29121 of the A erieultural
Code shall, however, be effcetive for purpeses of this section upon
receipt and precessing by the conamissiener.

(d) The request for netification pursuunt to paragraph (b) shall
be effective until the fellowing Oetober 33, if there has been no sub-
sequent report of relocation.

History: 1. Amendment fled 3-19-85 az an emorgency; desigpated effective

March 29, 1063 {Register 63, Yo, 5}.

3 Amendment pefiled 31-1-G7 ns an emergency: effective upon filing.
Certificate of Compliznce ineluded (Tlegister 87, No. 44).

2 Anwndment fled 2200857 effective thivtieth day thersafter (Iteg-
ister G634, XNo. 45).

8097. Protection of Orops. Exeept as otherwise provided in the
regulations of the commissioner, or at the written request of the
-grower filed with the commissioner, no person engaged for hire in the
business of pest control shall:

{(2) Apply any material in, on, or near any erop or planting ina
form, eoncentration, or amount, or at a time or stage of growth, or

under any condition, where serious injury to the erop or planting
appears likely to result, either from direct injury or from the deposit
of undesirable residues.

{b) Apply eny material containing arsenic, boron, chlorate, sulfa-
mate, trichloroacetate compounds, or any other chemieal, in an amount
likely to leave an injuricus residue in the soil in any orchard, vineyard,
garden, or other loeation wheve injury to plants of value is likely to aeeur
through root absorption,

Historp: 1. Ameadment filed 4-21-60;7 effective thirtieth dny thereafter
{Bezister #, Xo. 0.
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duda,  sroiection of Fropucty,  Ali persons engaged for hire in
the business of pest contrel when wsing earbun bisslpliide, chlorate com-
pounds, petrolenm oil, suliar d ust, or other flammable ar n;xplosive mate
rial, shall take reasonable precantions to prevent fire hazard during a
plieation and to provide adequate warning of such hazard thereaftee.

Artiele 6. Finaneial Responsibility

] 3100. Sure_ty_ Bond, A form of aireraft past eontrol operators
anancial responsibility beind approved by the Afloruey General is pub-
hkzht‘ld as -sub.wchma Ll of Sectin 26 of Title 11 of the California Ad-
minigtrative Cude, o .

Article 7. Ytecommendations and Usage

| 31108, Definitions. {a} J'}s used in Bection 16098 of the Agri.

-:Ei znirai Code ‘E!w phr:;se ;‘agmcultural use’’ means the use of & pesti-
0 conticetion with the eommareial product roanims

Dot srens I ction of any animal or

. h{b} As used in Sertion 160,98 of Lo Agricultural Code the phrase
other than th_c rezommendation er direations on the label, or in sup-

plementapf printed directions’ means a recommendation for the use

:rﬁ a pegt;md& ;hgi} s ailditional to or differs from the information on
e registered label or supplementary printed divections i

but 1y o el VI Irections and ineludes,

. (1) A recommendation 1o mix two or more chemicals
uniess shown on the label op supplementary printed directions.

(2) A recommendation to use a dosage rate lower than

(=

that shown on the label or supplementary printed directions,

{e) As used in Sections 160.98 and 160,99 of t} i
) ( Tin 8 ik Al . te Agricultural Code
the word *“eonfljct”” applics to & use or a written recommendation that
{1) Increascs the masimum rate of application as shown
on the registered label or supplementary privted directions.
. d‘(t?) Ch?nges jthe. method, time of application, or other
conditions of use shiown on the label or supnle - pri
i ! Tplementary printed
(3) Tncludes a erop to be treated or 3 pest to be con.
trolled that is not shown on the registered label or supple-
mentary printed directions.

Each recommendation and each usage whish conflicts with the label
or supplementary printea directions must be authorized by the diree-
tor or commissioner. Tuch application for such authorization shall be
gubmitted in writing and sizved by the owner or grower, unless a
blanket authorization has been piven by the director and the use con-
forms with the authorization.

Nore: Authority cited: Sections 16, end 160.5, Agricultural Code, Refarence:
Sections 160.98 nnd 16099, Agrieultyrsl Code,

History: 1. New Article T (§§ 31103112 oml 3T34) filed 4-8-66; cfective
thirtieth day thervafier { Kegister G5, No. ),

3111, Authorized Use. The use of an economic poison for a
purpose and in a manner which eorresponds with the authorized ecur-
rent printed recommendations of the Tniversity of California, jssued
in ecompliance with the Diviston of Agrieultnral Sciences Communiea-
tion No. 18, dated July 12, 1963, is authorized by the director within
the meaning of Sections 160.98 and 160.99 of the Agricultural Code,
provided the economic poison is registered for use on the ercp to be
treated. The dosage rate shall not exeecit that shown on the registered
label or supplementary printed directions.

3112, Written Recommendation. The writlen recommendation
required by Section 16095 of the Agricultural Code shall be signed
and dated by the person making the reesmmendation and shall, on re-
quest, be made available to the direetor or commissioner of the county
in which the reccommeniation is made, or the county in which the
material is sold or used. Sucll writien recommendation shall identify
the pesticide chemical to which reference is made by clearly deseribing
the name or brand and composition.




3114. Experimental Use. The nse of a pestiside for experi-
mental purposes under the direction ang supervision of qualified fed-
eral, state or county persontel, or by rescareh workers employed by
the manufacturer where ne charge ix made to the grower, or person
whose praperty is undergoing treatmont shall not require the express
authorization of the dircetor or commissioner within the meaning of

1on 160.9F40f the Agricultural Code. Ne substantial drift slall be
permitted to other crops.

rmw ﬂ‘?““c:'§ 2972l




k/25/69
TENTATIVE

RECOMMENDATICN OF THE CALIFORNIA
LAW REVISICHN COMMISSION
relating to
SOVEREIGN IMMUNTITY

Number 13~~Iiability for Damage From Use of Pestlcides

BACKGZROUND

~The use of pesticidesl to control weeds or insects may be of great
value to the user but can result in substantial harm to others. A chemical
that destroys weeds may destroy cotton, grapes, or tomatoes equally as
effectively. One that kills the boll weevil may also kill livestock and
bees. Legislative recognition of this risk is reflected in California
statute32 and administrative regulation53 which provide a comprehensive
regulatory scheme for adjusting the competing interests.

To prevent improper or harmful use of pesticides, the Legislature
has given broad authority to the Director of Agriculture to adopt regu-
lations governing their use,hand county sgricultural commissicners have

5

been given similar authority to deal with local conditions.  The statute

and regulatory provisions are detailed and complex., They cover such diverse

1. The term "pesticides"” includes not only chemicals used to contrel,
destroy, or mitigate pests, but also weed and brush killers, defoli-
ants, and desicecants.

2. Agri. Code §§ 114%01-1140h4, 11501-11513, 11531, 11701-11710, 11731-1174l,
11761-11765, 11791-11792, 11901-11913, 11932-11940, 11971-11972, 1ko02-
14006, 1L4O11.

3. 3 Cal. Admin. Code §§ 2L4hB-2455, 2460-2h6h, 3070-311h,

L. Agri. Code §§ 11502, 14005, 1h006, 14033, 14063. See also Agri. Code
§ 12792.

5. Agri. Code § 11503. 8ee also Agri. Code § 12792.
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matters as the licensing of crop dusting pilots6 and persons engaged in
the pest control business for hire,7 a permit system applicable to per-
sons who engage in pest control activities, standards for equipmsntg and
chemicals,lo procedures for use and application of chemicals,ll and finan-
cisl responsibility requirements.l2 The authority of the Director of

6. Agri. Code §§ 11901-11913. The pilot is required to serve an apprentice-
ship, have prescribed egricultural flying experience, and pass an exam-
ination to demonstrate his competence in erop dusting techniques and
his knowledge of the nature and eifect of the chemicals he will use.

See also 3 Cal. Admin., Code §§ 3075-3079, 3087-3088.

7. Agri. Code §§ 11701-11710; 3 Cal. Admin. Code §§ 3075-3079. See also
Agri. Code §§ 11731-11741 (registration in county where business con-
ducted) .

8. Agri. Code §§ 14006-14010, 14033, 14035. See also 3 Cal. Admin. Code
§ 2451 (injurious herbicides), 2463 ("injurious materials"), 2463.3
("restricted materials”), 3080 {mneighborhood operators}. Permits may
be limited to use to particular farms or be of short duration. ©See
3 Cal. Admin. Code § 2k51(d).

9. For example, the regulations prescribe such matters as the maximum nozzle
diemeter and spray pressure that may be used to apply injurious herbi-
cides in hazardous area operations. 3 Cal. Admin, Code §§ 24s5h{a} (k)
(ground equipment), 2hSh{b){3)(aircraft}. For other equipment require-
ments and specifications, see, e.g., 3 Cal. Admin. Code 85 2&50(&),
2451(b), 3091(a).

i0. See 3 Cal. Admin. Code §§ 3110-311%4. oOften whether a permit is required
depends upon whether the particular chemicals to be used fall within
a standard specified in the regulations. See, e.g., 3 Cal. Admin. Code
§§ 2450(f), 2451(a), 2461, 2461.1, 2463(a), 2463.3. In same cases, the
precautions required to be taken by the user depend on whether the ma-
terial used contains a higher concentration of a particular chemical
than is specified in the regulation. E.g., 3 Cal. Admin, Code § ah62(e).

11. E.g., Agri. Code § 12972 (must use in such a manner as to prevent any
Tsubstantial drift"). The regulations prescribe in great detail the
manner of application and precautions to be taken. E.g., 3 Cal. Admin.
Code §§ 2450-2L6h, 3000-3098, 3110-311k. They may severely restrict or
prohibit entirely activities in a particular area at a specified time or
under specified corditions. E.g., 3 Cal. Admin. Code §§ 2450(g) ("Unless
expressly authorized by permit, no application of an injurious herbicide
shall be made when wind velocity exceeds 10 miles per hour; nor at a
neight greater than 10 feet above the ground when wind velocity exceeds
five miles per hour."), 2453(e){"No injurious herbicide shall be applied
by aircraft when the temperature five feet above the ground exceeds 80°
Fahrenheit, except that operations may continue six hours after sunrise,
regardless of temperature."), 2463.1 (detailed atmospheric conditions
described).

12. Agri. Code §§ 11931-11940.
-2-



Agriculture is extensive. For example, he has adopted regulations that

prohibit the application of certain chemicals by aireraft in large areas
i3
of the state during the growing season  and prohibit ground spraying

within two miles of susceptible crops in certain areas during the growing

ik
season. Users of pesticides are under a mandatory duty to prevent sub-
15 16
stantial drift and to conform to all applicable regulatiocns.
17
Section 12972 of the Agricultural Code appears to impose strict
18

liability for loss or damage resulting from failure to use pesticides

13. E.g., 3 Cal. Admin. Code § 2454(b)(1).
4. E.g., 3 Cal. Admin. Code § 2h5u(e)(1).

15. E.g., Agri. Code § 12972; 3 Cal. Admin. Code §§ 2450(d), (h), 2452.,1,
T 2bs3, 2bsk, 2u62(a), 3093-3097, 311k,

16. Agri. Code §§ 12972, 14011, 14032, 14063, Violation of regulations is
a misdemeanor. See Agri. Code § 9. Also, it is a ground for revocation
of the user's permit or license. E.g., Agri. Code §§ 11735, 11737,
11740, 14008.

17. Section 12972 provides:

12972. Unless otherwise expressly authorized by the directeor or
the cammissioner, the use of any econamic poison by any person in
pest control operations shall be in such a manner as to prevent any
substantial drift to other crops and shall not conflict with the
manufacturer!s registered label or with supplementary printed direc-
tions which are delivered with the economic poison and any additional
limitations applicable to local conditions which are contained in the
conditions of any permit or the written recommendations that are
issued by the director or commissioner.

18. See Comment, 19 Hastings L.J, 476, 486 (1968). Violation of the sec-
tion is & misdemeanor. Agri. Code § 9. At the very least, violation
of Section 12972 will almost always constitute a failure to use due
care. See Evidence Code § 669.



in such a manner "as to prevent any substantial drift to other crops" or
from the failure to comply with any limitations contained in the user's
parmit. For all practical purposes, it appears that strict liability

would also be imposed for damage caused by failure teo comply with the
19

regulations governing the conditions and procedures for use of pesticides.
In addition, it is specifically provided by statute that compliance with

the standards prescribed by regulation for the use of pesticides does
20
not relieve the user from liability for damage to others. It thus

appears that the California regulatory scheme results in the imposition
21
of a large measure of strict liability.

It is fairly clear that the provisions just discussed apply to pub-
22
lic entities and that liability is imposed for damage resulting from

19. BSee, e.g., Agri. Code §§ 14011, 14032, 14063 (conformance with regula-
tions required). Violation of regulations is a misdemeanor. See Agri.
Code § 9.

20. Agri. Code §§ 14003, 1ho3h.

?21. See Van Alstyne, Inverse Condemnation: Unintended Physical Damage, 20
Hastings L.J. 431, 504 {1969). In Adams v. Henning, 117 Cal. App.2d
376, 255 P.2d 456 (1953), there is no indication of the theory of lia-
bility. It was held error to grant a nonsuit where scme of the chemical
which defendants released from an airplane over defendant's land "was
deposited on at least a part of the plaintiff’s land, and . . . some
damage resulted therefrem." Id. at 378, 255 P.2d at 457. Other cases
base liability on failure to act as a reascnable and prudent person.

See Parks v. Atwood Crop Dusters, Inc., 118 Cal. App.2d 368, 257 P.2d4
653 (1953). However, even under this standard, little in the way of
negligence need by shown. E.g., Miles v. A. Arena & Co., 23 Cal. App.2d
680, 73 P.2d 1260 (1937)(crop dusting in "light wind" a half mile from
plaintiff's land). Wone of the cases discuss the effect of failure to
comply with standards set by statute or regulation.

Several legal writers have suggested that strict liability for
harm caused by crop dusting should be imposed on the theory that it is
an ultrahazardous activity. E.g., Comment, 19 Hastings L.J. 476 (1968);
Note, 6 Stan. L. Rev. 69, 81-85 (1953).

22. Flournoy v. State, 57 Cal.2d 497, 370 P.2d 331, 20 Cal. Rptr. 627 (1962}
{general stalutory language imposing tort liability held applicable to
public entities absent legislative intent to the contrary). It is sig-
nificant, for example, that one of the regulations specifically pro-
vides that some-«but not all--of its requirements are not applicable
to certain public entities under certain circumstances. 3 Cal. Admin.
Code § 2462(b), (d). See also Van Alstyne, Inverse Condemnation: Unin-
tended Physical Damage, 20 Hastings L.J. 431, 505 n.330 (1969).

iy




23
the failurs of a public entity to comply with their requirements. If the

California courts take this view, the burden of proof imposed on the plain-
tiff in an action against a public entity ordinarily will be met if he can
establish that the pest control operation caused his loss.

Nevertheless, in the unlikely event that the provisions are held not
applicable to a public entity or that violation of the provisions dees not
result in liability, several other theories of liability might result in
the imposition of liability for dsmages resulting from pest control opera-
tions of public entities. The 1963 California Tort Claims Act makes a \
public entity vicariously liable for the acts or omissions of its employee32
and, subject to several significant immunities, public employees are liable
to the same extent as private persons.25 It would appear, therefore, that
s public employees would be 1liable if he is negligent or if he violates any
applicable statute or regulation governing pest control operations and that

26
the public entity would be vicaricusly liable. If it cannot be establiched

23. Govt. Code § 815.6 (liability for breach of mandatory duty imposed by
statute or regulation). But ses Van Alstyne, Inverse Condemnation: Unin-
tended Physical Damage, 20 Hastings L.J. 431, 505 n.330 (1969), conclud-
ing that the scope of govermmental tort liability under these circum-
stances is not entirely clear and suggesting that clarification by legis-
lation would be helpful.

The fact that the public entity hired an independent contractor to
conduct the pest control operation apparently would not relieve it from
liability. See Miles v. A. Arena & Co., 23 Cal. App.2d 680, 73 P.2d
1260 (1937){crop dusting). See also Van Arsdal v, Hollinger, 68 Cal.2d
2h5, 66 Cal. Rptr. 20, 437 P.2d 508 {1968).

2k, Govt. Code § 815.2.

25. Govt. Code § 820.

26. Specific immunities, such as the immunity for discretionary acts pro-
vided by Government Code Sections 820.2 and B815.2(b), might preclude

liability in some cases. See Van Alstyne, Inverse Condemnation: Unin-
tended Physical Damage, 20 Hastings L.J. 431, 505 n.330 {1969).
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that any particular employee is liable or if scme specific immunity pre-
cludes liability, liability might be imposed under some circumstances based
upon inverse condemnationg? or nuisance28 theories.
RECOMMENDATIONS

The Commission ccncludes that there is no substantial justification
for differentiating the liability of a public entity engaged in pest con-
trol operations from that of a private person engaged in the same activity.
Accordingly, the Commission reccmmends the enactment of legislation to
provide that public entity is liable for injuries caused by the use of
pesticides to the same extent as & private person.29 This clarification
would eliminate the uncertainty that now exists and would avoid unnecessary
litigation to determine the proper theory upon which liability might be
based in particular cases. More importantly, it would assure that losses
resulting from the use of pesticides by public entities would be spread

over the public generally rather than be left to be borne by an unfortu-

nate few.

27. Inverse condemnation liability cannot be based on mere routine negli-
gence, MNeff v. Liperial Irrigation Dist., 142 Cal. App.2d 755, 299
P.2d 359 (1956). But a deliberately adopted plan for the use of pesti-
cides that includes the prospect of damage &5 a necessary consequence
of the use of such chemicals is a basis for inverse liability. See
Van Alstyne, Inverse Condemnation: Unintended Physical Damage, 20
Hastings L.J. L3l, WBL (1960). Inverse liability is, of conrse, Timited
to property damage and would not provide relief in case of death or
personal injury.

o8. See Bright v. East Side Mosquito Abatement Dist., 168 Cal. App.2d 7, 335
P.2d 527 (1959). Since enactment of the Tort Claims Act in 1963, there
is doubt whether liability can be based on a theory of nuisance. GSee
Van Alstyne, California Government Tort Liability § 5.10 at 126 (Cal.
Cont. Ed. Bar 1964). But see Granone v. County of Los Angeles, 231
Cal. App.2d 629, 650-651, 42 Cal. Rptr. 3k, 48 {1965).

29. The fact that public entities may reasonably be exempt from scme of
the requirements established by regulations should be recognized as an
exception to this general standard.

6~



The Commission also recommends that the special "report of loss"
procedure provided by Sections 11761-11765 of the Agricultural Code
(which may limit the injured party's ability to establish the extent
of his damages from pesticides) be made clearly applicable to actions

against public entities,

The Commission's recommendations would be effectuated by the enact-

ment of the following measure:

An act to add Chapter 8 (commencing with Section 862) to Part 2

of Division 3.6 of the Government Code, and to amend Section

14002 of the Agricultural Code, relating to liability of

public entities.

The pecple of the State of California do enact as follows:

Section 1. Chapter 8 (commencing with Section 862) is added
to Part 2 of Division 3.6 of the Govermnment Code, to read:

Chapter 8. Injurious Agricultural Chemicals



§ 862

Section 862. "Injurious agricultural chemical" defined

862. As used in this chapter, "injurious agricultural chemical"
means an economic poison as defined in Section 12753 of the Agricul-
tural Code or an injurious material as defined in Section 14001 of
the Agricultural Code or any other material used for the same pur-

posge as material referred to in thoese sections.

Ccmment. Section B62 defines "injurious agricultural chemical" to
include chemicals used to control, destroy, or mitigate pests and chemicals

used as weed and brush killers, defeoliants, and desiccants.

-8



§ 862.2

Section 862.,2, Liability for damages from use of injurious agricultural
chemicals

862.2. A public entity is liable for injuries proximately
caused by the use of an injurious agricultural chemical to the

same extent as a private person.

Comment. Section 862 makes public entities subject to the same
rules of liability that govern private persons engaged in pest control

activities. BSee discussion, supra at 1 - 4 .



§ 862.4

Section 862.4. Applicability of statutes and regulaticns

862.4, Nothing in this chapter imposes liability upon a public
entity for its failure to comply with a provision of a statute or

regulation that by its terms is not applicable to the public entity.

Comment. Section 862.4 is included to make clear that Section 862.2
does not impose a duty on a public entity to comply with a statute or
regulation that is not applicable to the public entity.

Some statutes, by their terms, do not apply to public entities. For
example, the reguirement of Agricultural Code Section 11701 that a person
cbtain an agricultural pest control license if he is "to engage for hire
in the business of pest control” would not be applicable to a public em-~
ployee who is engaged in pest control in the course of his employment
since he is not engaged "for hire in the business of pest control.” Cf.

Contra Costa County v. Cowell Portland Cement Co., 126 Cal. App. 267, 14

P.2d 606 {1932). On the other hand, statutes such as Agricultural Code
Section 12972 (prevention of any substantial drift of chemicals to other
crops) and Sections 14001-14011 (application of chemicals to be in accord-
ance with regulations issued by Director of Agriculture) are applicable to
public entities.

To & considerable extent, the regulations adopted by the Director
of Agriculture governing the use of injurious agricultural chemicals are
applicable to public entities. However, some regulations by their terms
are made not applicable to certain public entities or their employees.
E.g., 3 Cal. Admin. Code §§ 2451 (permit not required by state or state

employees to engage in research on injurious herbicides), 2462(b), (4}

{public agencies engaged in mosquito control under cooperative agreement

=10~



§ 862.4
with California Department of Public Health exempt from some, but not all,
of the conditions prescribed by regulation governing time and conditions
for use of pest control chemicals). Canpare 3 Cal. Admin. Code § 311k
(departure from certain requirements, but no substantial drift, permitted
when pesticide used for experimental purposes under direction and supervision

of qualified federal, state, or county personnel).

w]]-



§ 862.6

Section 862.6. Report of damage from use of agricultural chemicals

862.4. Secticns 11761 to 11765 of the Agricultural Code,
relating to a report of loss or damage, apply in an action

against a public entity under Section 862.2.

Comment. Failure to file the report referred to in Section 862.6
within the time prescribed by statute is evidence that no loss or damage
occurred. Agri. Code § 11765. The general statute that governs claims
against public entities is, of course, also applicable. B3See Section
911.2 {claim for "death or for injury to person or to personal property
or growing crops" must be presented not later than the 100th day after

the accrual of the cause of action).
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Agri. Code § 1hoo2

Agricultural Code Section 14002, Conforming amendment

Sec. 2. Section 14002 of the Agricultural Code is amended to read:

14002. Except as otherwise provided in Sections 862 to 862.6,

inclusive, of the Government Code, This this chapter does not apply

to any agency of the United States or of this state, or to any officer,
agent, or employee of any such agency who is acting within the scope
of his authority, while he is engaged in, conducting, or supervising

research on any injurious material,

Comment. The amendment of Section 14002 makes clear the relationship

of this section to the provisions of the Government Code imposing liability

upon public entities for damage resulting from the use of injurious material.

Section 14002 merely provides an exception to the requirement that a permit
be obtained and authorizes departures from the standard prescribed by the
regulations governing the manner and use of injurious material when research
is being conducted on such materials. The secticn does not provide an im-
munity from liability for damage or loss to others. This construction of
the section probably is consistent with prior law. See Section 14003 (“"This
article does not relieve any person from liability for any damage to the
persoh or property of another perscn which is caused by the use of any

injurious material."); 3 Cal. Admin. Code § 311k4.
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CROP DUSTING: TWO THEORIES OF LIABILITY?

T}IE aerial application of pesticides has become the farmer's most
potent weapon against crop-killing pests® In California, over 75 per-
cent of all commercial agricultural pest control work is done by air-
~craft? The use of pesticides® has also become an important aid to the __
farmer in controlling weeds and harvesting cropst Yet the crop .
dusting® program for one crop may mean destruction to a neighboring
crop. S .

Gotreaux v. Gary® was the first case to impose strict UHability
upon a landowner for crop damage resulting from crop dusting. Two
other courts have since adopted the theory of strict liabflity.! How-
ever, most of the courts that have considered the question have pro-
ceeded to discuss liability in terms of negligence, How serlous is the
apparent disagreement among the courts? Within which theery of
liability, whether negligence or strict liability, does crop dusting prop-
erly fafl? The purpose of this comment is to seek an answer to these
questions. The means employed in this search are to review briefly
the hazards encountered in crop dusting, to examine the cases to detér-
mine how the theories of liability have been applied to crop dusting
and, from the perspective afforded by such endeavors, to consider
some of the factors involved in deciding which theory ought to be
applied to this activity.

The Hazards of Crop Dusting®

An awareness of the hazards encountered in crop dusting is essen-
tial to fully appreciate the challenge of conflicting interests presented
to the courts by this activity. Two features, unique to crop dusting,

3 Tozer, Farmer's Air Force, FLyviNG, Aug. 1950, at 22-25.

2 CALtFoRNIA Drp't oF AcRICULTURE, Butt. No. E-82-8 (Sept. 23, 1588).

1 The term “pesticldes” includes not only all chemicals used to control,
destroy, or mitigate pests, but also herbicides (weed and brush killers, de-
fo{:;.nts, and desiccants). PesticroE HaNpnook-EnToMA 21 (18th ed. D, Frear
1586). ' '

¥ Tozer, supra note 1, at 23.

5 The terre “erop dusting” is used throughout this comment to denote
the aerial application of pesticides, both in dust and spray forms. Occaslonally,
the technical distinction between these two forms will be made for the sake
of clerity and emphagis, : ,

8 232 La. 373, 94 So. 2d 203 (1957), noted in 32 Tuvr' L. Rev. 148 (186T),

" Young v. Darter, 363 P.2d 828 (Okla. 1961); Loe v, Lenhardt, 327 Ore.
242, 382 P.2d 312 (198%).

8 For a good introduction to this subject, see Note, Crop Dusting: Legal
Problems in ¢ New Industry, 6 Stan. L. Rev. 69, 70-72 {1853); Comment,
Crop Dusting—Scope of Liability and a Need for Reform in the Texas Latw,
40 Trxas L. Rey. 527 (1982).

[476]
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combine to make it an inherently dangerous activity.* One unique.
feature may be classified as the chemical hazard. For example, a com-
monly used chemical, known as 2,4-D, produces beneficial results when
applied to rice or wheat, but is deadly poison te cotton, iomatoes and
grapes.’® Argenicals that save cotton from destruction by insects
may also destroy livestock and colonies of bees. 1t

The other unigue feature is drift. Drift of chemicals to neigh-
boring land is largely responsible for damage caused by erop dusting 13
Control of drift and ‘the accurate prediction of the extent of drift are
the two interrelated, theugh separate, problems which frustrate ef-
forts to prevent such damage. The extent to which particles will
drift depends on many factors, the most important of which include:
altitude, the size of the released particles, air movement (wind and
convection), temperature, and humidity,:

To some degree, the altitude from which particles fall can be con-
‘trolled, The lower the particles are released, the better are the
chances that they will land on target since adverse atmospheric forces
have less time to affect distribution under such eircumstances. Air
disturbances created by the airplaine, however, hamper efforts to con-
trol thiz eritical altitude. Even though a plane flies low over the
ground as it relesses a spray or dust, the aerodynamic turbulence lifts
some of the material 10 to 20 feet above the level of flight’s The
higher the particles are lifted, the longer it takes for them to fall to
the ground, and the greater is the danger that they will be carried
" away by the air flow.

- Beeause effective dusting requires that a small amount of mate-
rial be spread evenly over a large ares,’® the size of the distributed
particles, whether applied in powder or liquid form, Is quite small;

. * Cases holding that crop dusting is an inherently dangerous ectivity
-include: 8. A. Gerrard Co. v. Fricker, 42 Ariz. 503, 27 P.2d 678 {1933); Pen-
dergrass v. Lovelace, 57 N.M. 561, 262 P.2d 231 (1953); Leonard v. Abbott,
387 B.W.2d 778 (Tex. Civ. App. 1952}, rev'd on other grounds, 366 5.W.2d4 925

" (Tex. 1883); see Miles v. A, Arena & Co., 23 Cal. App. 2d 6E0, 78 P.2d 1260
(1837). Contra, Pitchfork Land & Cattle Co. v. King, 162 Tex. 831, 346 S.w.ad
898 (1981), criticized in Comment, Crop Dusting—Seope of Linbility and o
Need for Reform in the Texus Law, 40 Texas L. Rev. 8§27, 536 (1962).

10 See D. Fazar, CHEMISTRY OF THE PESTICIDES 370 (3rd ed. 1965); Prsti-
cmx HANbBooR-ENTOMA 22 (18th ed. D. Frear ed. 1866). '

1t See, e.g., Sanders v. Beckwith, 78 Ariz. 67, 283 P.2d 235 {1855); Ham-~
mond Rench Corp. v. Dodson, 199 Ark. 848, 136 S.W.24 484 {1840} ; McPherson

-= v. Billingtor, 3909 S.W.2d 188 (Tex. Civ. App. 1965), :

12 How to Reduce Spray Drift, Suceessrur: Farmwe, March 1967, at 87
1 Bellomy, Bugs are Big Business, FLymvg, June 1956, at 37, 73

14 Rolling, Drift of Pesticides, AGRICULTURAL Crmvacars, March 1981, st
35, '

3, 16 Jd,
1¢ Bellomy, supre note 13, at 71; Rollins, supra note 14,
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Particles range from less than 10 to over 400 microns!” in size.’¥ Be-
cause of their minute size and light weight, the slightest wind will
- earry these particles hundreds of feet® For example, when dropped
from an altitude of 10 feet in a wind of 3 miles per hour, a 10-mferon
particle will travel 1 mile.®® Given the wind velocity, the particle size,
and the height of the drop, it is possible to predict the distance the --
particle will drift. Even with sophisticated nozzle equipment, how- -
ever, the size of the particles cannot he completely controlled: droplet
size in one spplication may vary as much as 400 microns3! When
droplet size varies this much, accurate prediction of drift is difficult s

Perhaps the most variable and unpredictable factor affecting drift
is weather. Because of their smal! size and Light weight, particles
settle to the ground slowly. A wind of any velocity will tend to carry
the particles away from the target area. Moreover, it is impossible
for an applicator® to anticipate the sudden shifts of air currents
which may atfect the distribution of the particles he releases

A dead calm, though, may present just as much difficulty as does
wind® When the air is still, temperature inversion frequently de-
velops. Under such conditions, the particles settle to the ground more
slowly than usual?® In fact, the particles tend to hang in the air and
may vaporize?™ While the particles remain suspended, diurnal winds
may develop and carry them far from the target area®® It has been
estimated that under such conditions drift propensities are five times
greater than under normal conditions.?*

Even with specialized equipment and greater knowledge, the
problem of controlling drift has not been solved, nor has the predic-

7 A micron is a unit of length. It signifies one-millienth of a meter, A
250-micron particle is about the size of the period at the end of this sentence,

18 Note, Crop Dusting: Legal Problems in a New Industry, 6 Staw. L.
Rev. 89, 73 (1953); see ULV Will It Steal the Market?, Fanm Crenicats, July
1567, at 10, 58; Rollins, supre note 14, at 35.

1% Rollins, supre note i4,

20 jd.

41 Note 18 supra.

22 Bellomy, supra note 13, at 73, .

2% The label “applicator” is generally placed upon those persons who are
engaged in the business of serially epplying pesticides to crops and other
plant lite, .

24 Note, suprg note 18, at 74, : '

26 Interview with Stuart W, Turner, Constlting Agrologist, Stuart 'W.
Turner & Co, in San Francisco, Aug. 28, 1967 [hereinafter referred to as
Interview with Stuart W. Turner]. It should be pointed out that Mr. Turner
does not necessarily concur in the conclusions drawn by this writer,

a8 g C

2T Id, )

*» Id.

20 Id.; see Akesson & Yales, Drift Residues, Fansg CHrMmreALs, April 1062,
at 44, 48,
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tion of drift advanced to any certainty.™

Sistus of Liability: A Survey™

For the foregoing reasons the Oregon Supreme Court in Loe 2.
Lenhardt® held crop dusting to be an ultrahazardous activity and
adopted the theory of strict lizbility. Four years earlier, Louisiana in
applying civil law imposed sirict liability upon crep dusting activi-
ties.?® Shortly after the Oregon decision, the Oklahoma Supreme Court
held crop dusting subject to the rules of strict liability. Some 52 cases
involving actions brought by neighboring properiy owners against ap-
plicators and/or landowners for damage allegedly caused by the appli-
cation of pesticides have been reported in 18 jurisdictions.®® Yet, only
three jurisdictions have declared crop dusting to be an activity subject
to strict liability .36

The remaining 15 jurisdictions approach the problem in terms
of negligence whether the pesticide is released in the air or on the
ground” The results in these jurisdictions, however, are striking.
In the 44 reported cases, the plaintiff has recovered on 30 occasions’®

30 Rollins, supra note 14; ULV Will It Steal the Market?, Farm CHEMICALE,
July 1967, at 10, 16,

01 The Jighility of the manufacturer of crop dusting chemicals is beyond
the scope of this survey, For cases on that subject see, e.g., Walton v, Sherwin-
Williams Co., 151 F.2d 277 (8th Cir. 1851); Reasor-Hill Corp. v. Kennedy, 224
Ark, 248, 272 S5.W.2d 685 (1854); Chapman Chem. Co. v. Taylor, 215 Ark. 630,
222 SW2d 820 {1849); Burr v. Sherwin-Williams Co., 42 Cal. 24 682, 248
P2d 1041 (1954); LaPlant v. EL DuPont de Nemours & Co,, 346 SW.2d 231
{Mo. Ct. App. 1961); Rose v. Buffalo Air Serv, 170 Neb. 20§, 104 N.W.2d
431 (1980); McClanahan v. California Sprey-Chemical Corp., 194 Va. 842, 75
SE2d 712 (1953); Golden Gate Hop Ranch, Inc. v. Velsicol Chem, Corp., 68
Wash, 2d 469, 403 P.2d 361 (1865), cert. denied, 382 U.S. 1026 {1968).

a2 227 Ore. 242, 362 P.2d 312 (1881}, ..

. 8 Qotreaux v, Gary, 232 La. 373, 94 Sc. 2d 203 (1957},

54 Young v. Darter, 363 P.2d 82% {Qkle. 1981).

36 These jurisdictions are: Arizona, Arkansas, California, Floride, Idaho,
Yowa, Kentucky, Louisiana, Mississippi, Missouri, New Jersey, New Mexico,

. North Caroling, Oklahoma, Oregon, South Carclina, Texas, and Virginia. See

cases cited notes 32-34 supre and note 38 infra.

38 ] ouisiana, Oklshoma, and Oregon.  See notes 32-34 supra.

37 Notes 35 and 38 suprs,

25 Recovery ellowed: Sanders v. Beckwith, 70 Ariz. 67, 283 P.2d 235
{(1955) (dairy herd injured by DDT and benzene hexachloride); Crouse v.
Wilbur-Ellis Co., 77 Ariz. 358, 272 P.2d 352 (1954) {cantaloupe damaged by
msecticide containing sulfur); Lundberg v. Bolon, 67 Ariz. 255, 194 P24 454
{1948) (bees killed by arsenical}; S.A. Gerrard Co. v. Fricker, 42 Ariz, 503,

- 271 P24 678 (1933) - (bees killed by insecticide Dutox No. 20); Heeb v. Prysock,

-

219 Ark 899, 245 SW.2d 577 {1852) (coiton damaged by 2,4-D); W.B. Bynum
Cooperage Co. v. Coulter, 219 Ark. 818, 244 SW.2d 055 (1952) {cotion dam-
aged by 2,4-D); McKennon v. Jones, 219 Ark. 671, 244 S.W.2d 138 (1951)
(bees killed by R-H dust; R-H dust is DDT); Xennedy v. Clayton, 216 Ark.
851, 227 S.W.2d 934 (1950) (cotton damaged by 2,4-D}; Burns v. Vaughn, 216
Ark, 128, 224 S.W.2d 385 (1949) {cotton damaged by 2,4-D}; Chapman Chem.
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In five cases the plaintiff {ailed to establish causation?® In a sixth

Co. v. Taylor, 215 Ark. 630, 222 8, W.24d 820 (1949) {cotton damaged by 24-D);
Hammond Ranch Corp. v, Dodson, 199 Ark. 846, 136 S.W.2d 484 (1940) (live-
stock killed by arsenical); Parks v. Atwood Crop Dusters, Inc, 118 Cal App.
2d 368, 257 P.2d 653 (1953) (immature cotton damaged by cyanamide dust);
Adams v. Henning, 117 Cal, App. 2d 376, 255 P.2d 456 (1953) (potatoes dam-
aged by 24.I; nonsuit reversed); Miles v. A. Arena & Co, 23 Cal. App. 2d
680, 73 P.2d 1260 (1937) (bees killed by arsenical); Xentucky Aerospray, Inc.
_ ¥, Mays, 251 S.W.2d 460 (Ky. 1952) {commercially raised minnows kilted by
toxaphene}; Lawler v. Skelton, 241 Miss. 274, 130 So. 2d 565 (1961) (plain-
tift injured by malathion); Faire v. Burke, 363 Mo. 502, 252 S.W.2d 289
{1852) ; Pendergrass v. Lovelace, 57 N.M. 481, 2582 P.2d 231 (1953) (cotton
damaged by 2,4-D); McPherson v, Billington, 358 S.W.2d 186 (Tex. Civ. App.
1965) (hogs killed by arsenieal); Pitchfork Land & Cattle Co. v. King, 162
Tex. 331, 346 S.W.2d 598 (1961) (cotton dameged by herbicide); Aerial
Sprayers, Inc. v. Yerger, Bill & Son, 308 S.W.2d 438 (Tex. Civ. App. 1951
{cotton damaged by 2,4-D); Dallas County Flood Control Dist. v. Fowler, 280
S5.W.2d 336 (Tex. Civ. App. 1955) (rotton damaged by 2,4-D); see Stull Chem.
Co. v. Boggs Farmers Supply, Inc, 404 SW.2d 78 (Tex. Civ. App. i586)
(cotton damaged by 2,4-I3); ¢f. Schronk v, Gilliam, 380 5.W.2d 743 (Tex. Civ,
App. 1964) {cotton damaged by polsonous spray),

Recovery allowed but distinguishable on the facts: Southwestern Beli
Tel Co. v. Smith, 220 Ark. 223, 247 5.W.2d 15 (1952) (livestock killed by
grazing on land sprayed with 2,4-D); Brown v. Siocux City, 242 Iowa 1158, 40
N.W.2d 853 (1951) (bees killed by ground spraying of chlorodane); Bivine
v. Southern Ry, 247 N.C. 711, 102 S E2d 128 (1958) {garden, fruit tree and
pasture damaged by ground spraying of poisonous chemicals) ; Smith v, Oker-
son, 8 N.J. Super, 580, 93 A.24 857 (Super. Ct. 1950) {livestock killed by
ground spraying of 24-D); Alexander v. Seaboard Air Line Ry, 221 S.C. 4711,
71 SE.2d 200 (1952) {cotton damaged hy ground spraying of 2,4-D); Shultx
v. Harless, 271 S.W.2d 698 {Tex. Civ. App. 1954) (cotton damaged by ground
spraying of %2,4-D).

Recovery denled: Harris v. United States, 206 F.2d 785 (10th Cir. 1953)
{cotton and peanuts damaged by 2,4-D); Bowden v. United States, 260 F.2d
176 (4th Cir. 1852) {sheep allegedly killed by poisonous spray); Gainey w.
Folkman, 114 F. Supp. 231 (D. Ariz. 1953) {cattle sllegedly damaged hy DDT);
Pruett v, Burr, 118 Cal. App. 2d 188, 257 P.2d 690 {1953) (cotton damaged by
2,4-D); Lenk v. Spezia, 95 Cal, App. Zd 286, 213 P.2d 47 (1949) (bees killed
by arsenical); Jeanes v. Holiz, 84 Cal. App. 24 826, 211 P.2d 925 (1949) (bees
killed by Cryolite 70); Alm v. Johnson, 75 Idaho 521, 275 P.2d 959 (1954) (pea
crop damaged by weed killing spray); Council v, Duprel, 250 Miss, 269, 185
So. 24 134 (1984} {cotton and bean crops allegedly damaged by 2,4,5-T);
Wall v. Trogdon, 240 N.C. 747, 107 S.E2d 757 (1950) (fish allegedly killed
by poisonous spray); Vrazel v, Bieri, 204 S'W.2d 143 (Tex. Civ. App. 1956)
{cotton damaged by 2,4-D); Gamblin v. Ingram, 378 S.W.2d 9841 (Tex. Civ.
App. 1864} (cotton damaged by 2,4-D}.

Recovery denied but distinguishable on the facts: Neff v. Imperial Irei-
gaticn Dist, 142 Cal App. 24 755, 298 P.2d 350 (1956) (cotton damaged by
ground spraying of 2,4-D); Rabin v. Lake Worth Drainage Dist., 82 So. 2d
353 (Fia. 18935), cert. denied, 350 U.B. 958 (19568) (pepper crop reiarded by
ground spraying of herbicide); Dallas County Flood Control Dist. v. Benson,
157 Tex. 617, 208 S'W.2d 350 (1857) (cotton damaged by ground spraying of

4-D),
2 2% Bowden v. United Statss, 200 F2d 176 (4th Cir. 1952); Gainey v.
Folkman, 114 F. Supp. 231 (D. Ariz. 1953); Council v. Duprel, 250 Miss, 263,
165 So, 2d 134 (1964); Wall v. Trogdon, 249 N.C. 747, 107 S.E.2d 767 (1059);
Pruett v. Burr, 118 Cal. App. 2d 188, 257 P.2Q 880 (1953).
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case he failed to establish damage® Thus, where the plaintiff estab-
lished his damage and that the defendant’s dusting operation caused
it, recovery was allowed in all but eight cases. Six of the eight re-
maining cases involved unusual circumstances. Four times govern-
mental immunities barred recovery,i! and two decisions for the de-
fendant turned on the questions of contributory negligence and the
“trespassing bee” theory.®* In the seventh casc the plaintifi lost on a
procedursl technicality.®* 1In the last case, the plaintiff failed to
establish that the defendant’s conduct amounted to negligence*® The
results are clear: * except for unusual circumsiances, the plaintiff al-
most always recovers when he has established causation and damage.

Moreover, the questions most frequently litigated before the ap-
pellate courts involve the proof of causation and the measure of dam-
ages, and not the manner in which the defendant’s activities were
carried outs Thus causation and damage have been the key issues
before the sppellate courts.

This is not to suggest that the courts have held crop dusting per
se an act of negligence. On the contrary, many of the courtsi®
have followed the proposition propounded in the early case of Miles v.
A. Arena & Co.:V7 ‘

[I3n itsel, dusting vegetables fo kill pests that prey upon them isa
pecessary and lawful operation which the owner of the vegetables
may perform, either himself or through his servanis, or may have

by an independent contractor. However, he should not
do the dusting, or have it done, under conditions which would indicate
to a ressonably prudent persom that damage to his neighbors would
result4s

4 Alm v. Johnsor, 75 Idaho 521, 257 P.2d 959 (1954).

41 Harris v. United States, 205 F.2d 765 (10th Cir. 19853); Ne#f v. Im-
perial Irrigation Dist, 142 Cal. App. 23 755, 298 P.2d 359 (1956); Rabin v.
Lake Worth Drainsge Dist., 82 So. 2d 353 (Fla. 1855), cert. denied, 350 U.B.
858 (1056); Dallas County Flood Control Dist. v. Benson, 157 Tex. 617, 306
S.wW.ad 350 (1957). :

43 Lenk v, Spezia, 95 Cal. App. 2d 296, 213 P.2d 47 (1848); Jeanes v.
Holtz, 84 Cal. App. 2d 826, 211 P.2d 925 (1948). See text accompanying notes
00-98 infra; Note, supre note 18, at T5-71.

4 See Vrazel v. Bieri, 204 S.W.2d 148, 151-52 (Tex. Civ. App. 1856). A
careful reading of the opinion suggests that the plaintiff incorrectly chal-
Ienged the jury's verdict. Se¢ note 58 infra.

#¢ Gamblin v. Ingram, 378 S.W.2d 841 (Tex. Civ. App. 1364). .

45 Interview with Stuart W. ar: see, £.g., Lundberg v. Bolin, 87 Ariz
255, 194 P.2d 454 (1949); Lawler v. Skelton, 241 Miss. 274, 130 So. 2d 585
(1861) ; Kentucky Aerospray, Inc. v. Mays, 251 5.W.2d 460 (Ky. 1852} ; Faire
v. Burke, 363 Mo. 582, 252 S W.2d 289 (1853); Burke v. Thomas, 3:13 r2d
1082 (Okla. 1957); McPherson v. Billington, 399 8. W.2d 185 (Tex. Civ. App.
1088); Pitchfork Land & Cattle Co. v. King, 162 Tex. 331, 346 Sw2d 588
(1981); Aerial Sprayers, Inc. v. Yerger, Hill & Son, 308 S.W.2d 433 {Tex. Civ.
App. 1957). ' .

48 Bg, Burns v, Vaughn, 216 Ark. 128 224 S.w2d 365 (1949}; Faire
v. Burke, 363 Mo. 562, 252 S.W.2d 289 (1852).

41 23 Cal. App. 2d 880, 73 P.2d 1250 (1937).

48 Id. ot £33, 73 P23 at 1262,
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There have been many cases in which the defendant was held liable
for iruly negligent conduct. Defendants, for instance, have been
liable on the basis of negligence, for the following activities: continu.
ing to spray while flying over the plaintiff's land;* mistaking the
plaintiff’s land for that of the defendant;*® and dusting in a “strong”
wind blowing toward the plaintiff’s land*®! In other cases the negli-
gent charscter of the conduct is not quite as clear®® Defendants
have been held lable for dusting in adverse weather described as a
“light wind,”*® “light breeze,”™* and “breeze.”*

The Negligence Theory Broeaks Down

There are indications that where there is little or no evidence of
fault on the defendant's part, the negligence theory breaks down. An
examination of the Texas cases is particularly instructive on this point.
The Texas courts have long and consistently rejected the doctrine of
Rylands v. Fletcher™ and have not yet professed to apply strict Iabil-
ity to activities causing property damage” Accordingly, proper pro-
cedure requires that crop dusting cases be brought to the courts on
the theory of negligence.’s _

In the 1954 case of Shultz v. Harless®™ the defendant used a pol-
sonous chemical to spray weeds in a ditch near the plaintiffs cotton.
Some of the spray drifted onto the cotton and caused considerable
damage. Upon these facts, the defendant was found negligent because
he knew or should have known of the destructive effect the chemical
would have on growing cotton and because he failed to confine the

5 MceKennon v. Jones, 219 Ark. £71, 244 8. W.24 138 {1951} ; Hammond
Ranch Corp. v. Dodson, 199 Avk. 348, 1238 S W.2d 434 (1840); Pendergrass v.
Lovelace, 57 N.M. 661, 262 P.2d 231 (1953); Burke v. Thomas, 313 P.2d 1082
(Okla. 1957); Heeb v. Prysock, 219 Ark. B89, 245 S.W.2d 577 (1952).

80 Cross v. Harris, 230 Ore. 398, 370 P.2d 703 (1962); cf. Schronk v. Gil-
liam, 380 SW.2d 743 (Tex. Civ. App. 1864).

51 Faire v. Burke, 363 Mo. 562, 252 5.W.2d 289 (1852). ‘

52 The following analysis was first suggested in Note, supra note 18, at 78.
“93-“} Miles v. A. Arena & Co,, 23 Cal. App. 2d 680, 652, 73 P.2d 1260, 1281

73.

B4 Id. at 685, 73 P.2d at 1283,

5 Burns v, Vaughn, 216 Ark. 128, 129, 224 S.W.2d 3565, 386 1949), .

¢ L.R. 3 HL. 330 (1868). “The ‘rule’ of Rylands v. Fletcher is that the
defendant will be liable when he damages another by & thing or activity un-
duly dangerous and inappropriatz to the place whers it is maintained, in the
light ot the character of that place and its surroundings.” W. Prosser, Tonrs
§ 77, at 522 (3d ed. 1864), ‘

87 Vrazel v. Bier}, 204 8.W.23 148 (Tex, Civ. App. 1958} Standard Paving
Co. v. McClinton, 146 S.W.2d 466 (Tex. Civ. App. 1940); Indian Territory
Muminating Oil Co. v. Rainwater, 140 S.W.2d 40! (Tex. Civ. App. 1940);
Turner v. Big Lake Oil Co, 128 Tex. 155, 96 S.W.2d 221 (1936); Gulf, C. &
S.F.R.R. v. Oakes, 94 Tex. 153, 58 S.W. 599 (1900), :

S8 Vrazel v. Bieri, 294 5.W.2d 148, 152 (Tex. Civ. App. 1956).

50 271 B.W.2d 896 {Tex: Civ. App.). : )



January i868] CROP DUSTING 483

poison to his land.* Two years later a case was litigated® in which
the defendant dusted his rice fields with 24-D. Some of the spray
drifted severa! miles before it sottled upon and injured the plaintiff's
cotton. The only evidence of negligence was that the defendant failed
to confine the spray te his field. In a special verdict, the jury con-
cluded that this failure did not constitute negligence. Although the
appellate court affirmed the decision, a carefy] reading of the opinion
indicates that the result might have been different had the plaintiff
properly challenged the jury’s verdict.®

Perhaps more revealing is Aerial Sprayers, Inc. v. Yerg.r, Hill
& Son. The defendant had his farm acrially sprayed with 2,4-D. At
the time of spraying the “wind direction” (the velocity does not appear
in the opinion) was {oward the plainiiff's cotfon which was 5 miles
away. Several days later the plaintiff's cotton manifested signs of
damage caused by 24-D. There was evidence that no other spraying
of 2,4-D had been done in the vicinity during the period in guestion.
From these facts the defendants were found to have caused the dam-
age and were liable because they failed to confine the herbicide to
the farm.* Failure to confine the herbicide to the defendant’s land
constituted a specific act of negligence!ss

The most extreme case of this kind was decided by the Texas
Supreme Court in 1561.%¢ An aerial spraying company treated a ranch
with 24D, Damage to cotton located from T to 15 miles away was
discovered about 16 days affer the spraying. There was evidence that
a wind of some velocity (5 to 8 miles per hour)® was blowing toward
the plaintiff's cotton and that no other such operations were condueted
in the area during the time involved. The record is devoid of any
direct evidence that defendant’s erop dusting operation caused the
plaintiff’s damage. The only negligence pleaded was that the defend-
ants had allowed the hLerbicide to drift.® Recovery against the spray-
ing company was gllowed.

Since it not infrequently occurs in negligence cases that the mere
fact of injury caused by the defendant’s instrumentality under his
control is enough fo establish negligent conduct, it is possible that
the Texas courts relied upon the principles of res ipsa loquitur to sup-

& jd. at 698, -
61 Vrazel v, Bieri, 204 S.W.2d 148 (Tex. Civ. App. 1956).
€2 The plaintiff should have asked the court to set aside the verdict

. either as Iacking support in, or as being contrary to, the weight of the evi-

dence. See, id. at 151, 152.
&8 306 5.W.2d 433 (Tex. Civ. App. 1857).
4 14, at 436. _ _
14 -
& Pitchfork Land & Cattle Co. v. King, 162 Tex. 331, 345 S.W.2d 588,
1 Id. et 337, 349 S W.2d at 602
48 Id. »f 333, 346 S.W.2d at 599.
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port a finding of negligence. With one exception,® this possibility
has not been mentioned in any of the cases, nor does it appear any-
where that the doctrine has been asserted in support of an allegation
of negligence. Furthermore, the fundamental assumption behind res
ipsa loquitur—that such damage normally does not happen without
negligence—seems against the courts' understanding of the drift haz-
ards inherent in crop dusting” The conclusion scems inescapable—
to the extent that the Texas courts hold that the failure o conflne
pesticides to the defendant’s land is negligence, they are applying a
siandard of striet lizbility to crop dusting activities under the name
of negligence, ‘ o

Though only one crop dusting case has reached Kentucky's high-
est court,” that case resembles the Texas pattern. Defendant serially
sprayed toxaphene on a tobacco patch about 110 feet from a pond
teeming with commercially raised minnows. Some of the spray set-
tled on the pond and poisoned the fish, The only reason given by the
court for holding the defendant negligent and liable was that he had
“allowed the chemical compound to settle in the pond in the spraying
operation so that the minnows were poisoned.”™ A possible explana-
tion of this decision is that the risk of harm created by spraying. 110,
feet from a vulnerable target far outweighed the utility to be’
gained.™ The dusting itself constituted negligence. However, there
is nothing mentioned in the opinion to support such an explanation.

The standards formulated in the Arkansas cases do not coincide
with the exacting limitations placed upon crop dusting in Texas and
Kentucky. Nevertheless, liahility has been found where the only
evidence of fault lay in the dusting itself™ Also, the mere knowl-
edge of the propensities of dusting chemicals to drift has been pointed
to as evidence of negligence.” These results have occurred despite
the court’s insistence that a defendant who uses dusting chemicals
“Is not liable to his neighbor in every case; negligence must be
shown,"?®

The Arizona opinions, likcwise, suggest a striet adherence to a
showing of negligence before liability will attach to crop dusting

©% Vrazel v. Bieri, 284 5.W.2d 148, 152 (Tex. Civ. App. 1858).

10 See Aerial Sprayers, Inc, v. Yerger, Hill & Son, 306 S.W.2d 433, 435
(Tex. Civ. App. 1957). Crop dusting is an inherently dangerous activity.
Leonerd v. Abbott, 357 S W.2d 778 (Tex. Civ. App. 1082), rev’d on uther
grounds, 366 S'W.2d 925 (Tex. 19533,

71 Kentucky Aerospray, Inc. v. Mays, 251 S.W.2d 480 (Ky. 1952).

T2 [d. at 482

T2 Note, supra note 18, at 80.

7t Kennedy v. Clayton, 216 Ark. 851, 227 S.W.2d 934 (1050),

T8 Burns v. Vaughn, 216 Ark. 128, 224 S.W.2d 385 {1949).

¢ Id.
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activities.” Arizona, however, was one of the first jurisdictions o
declare crop cQusting an inherently danperous activity,” an activity
that affords no relief te an employer from lability for damage caused
by the negligence of his independent contractor. The opinion in Ger-
rard v. Fricker® as to the dangerous nature of crop dusting activities
was reiterated in Crouse ». Wilbur-Eliis Co.% where the court said:

It js settled law in Arizona that the risk of harm to neighboring
property from dusting or spraying by sirplane is very great . ., 81

Perhaps as a result litile evidence is necessary to get a case to the
jury. In one case® the defendant had his land dusted with an arseni-
cal compound, part of which “drifted” 880 feet over plaintiff’s land
and fell on his bees. Without more evidence, the defendant was held
liable on the theory of negligence. In another case®® z dairy herd
consumed a poisonous insecticide® which was “carried over and on”
plaintiff's feeding pen as a result of defendant’s crep dusting cpera-
tion. No other evidence of neglipence appears in the opinion, Again
the plaintiff recovered. It is, of course, possible that there was evi-
dence, not included in the opinion, of some conduet, other than the
crop dusting itsel, which would support a finding of negligence?
But the stated facts and resulis are more consistent with the theory of
strict liability.

In California, judicial attitudes toward crop dusting activities first
became apparent in a 1937 decision.®® Dusting was not a matter of
negligence per se, for it was necessary to farmers and the agricultural
economy in the battle to conirol pests5? Inf this case, however, de-
fendant’s failure to exercise reasonable care consisted of dusting in a
“light wind” a half mile from the plaintiff’s land.*® Adems v. Hen-
ning® is another good example of how little evidence is required to
make out & case of negligence where damage from crop dusting is

alleged. It was there held error to grant a nonsuit where:
. . . a part of the evidence would justify an inference that some of
thie spray [which defendants relessed from an airplane over the de-
fendant's land] was deposited on at least a part of the plalntiff’s land,
and that some damage resulied therefrom.™¢

T Crouse v. Wilbur-Ellis Co, 77 Ariz. 358, 272 P24 352 (1854); Sanders
v. Beckwith, 72 Ariz. B7, 283 P.2d 235 (1954).

™ SA, Gerrerd v, Fricksr, 42 Ariz. 503, 27 P.24 678 (1933).

19 1d.

40 7T Ariz 350, 273 P24 35 (1854).

81 Id. at 365, 272 P.23 at 356.

2 Lundberg v. Bolon, 67 Ariz. 255, 194 P24 454 (1948).

M Sanders v. Beckwith, 79 Ariz. 67, 283 P.2d 235 (1955).

8 DDT and benzene hexachloride, 14, at 69, 283 P.24 at 237.

8 Seeid. at 72, 283 P.2d at 235,

8 Miles v. A, Arvena & Co, 23 Cal, App. 2d 880, 73 P.2d 1260.

87 1d. at 683, 73 P.2d at 1262,

28 4, at 682, 73 P.2d st 1261,

&0 117 Cal. App. 2d 376, 255 P.2d 456 (1833).

#0 Jd. at 378, 255 P.2d at 457. :
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The cpinion does not mention any questionable conduct other than
the dusting itself, ‘

On the other hand, California courts have twice handed down
decisions in favor of defendants. In Jeanes v, Holtz% plaintiff’s bees
“trespassed” onto defendsut’s freshly dusted crops and were conse-
quently killed. It may be inferred from the decision that the defend.
ant did not owe a duty of care to trespassing bees®® In Lenk v,
Spezia® the defendant repeatedly warned a beekeeper to protect hig
bees from the drift hazard involved in defendant’s crop dusting opera-
tion. Fully aware of the danger, the plaintiff ignored the warnings,
refused defendant’s help, then "deliberately” released his bees and
permitted them to search the surrounding fiélds for nectar and pollen.
He lost his bees and was barred from recevery for his contributory
negligence.* Defendant admitted dusting his field with an arsenical
powder, but this admission was the only evidence of negligence on his
part accepted by the court.’ It seems clear that the plaintift volun.
tarily encountered a known danger; he conducted hiraself in a manner
which bars recovery in both negligence and striet liability cases®
Normally a choice is not voluntary if the only available alternative
involves the sacrifice of a valuable right¥ The court may have con-
cluded, however, that the slight effort involved in protecting his becs
did not constitute such an intrusion or imposition upon the plaintiff
as to amount to a taking of a valuable right. Had the plaintiff been
warned against possible harm to growing crops, which cannot be as
easily protected, certainly & different result should be expected ™
In fact, there are indications in Lenk v, Spezia that contributory
negligence had little effect upon the result and that the plaintiff actu-
ally lost because he failed to establish cansation #

However confusing it is to determine the theory of lahility applied
by the California courts to past cases, the theory to be applied in the
tuture seems clear. ILegislation regulating crop dusting'®® has appar-
ently culminated in a decision to subject those crop dusting activities
which produce substantial drift to strict Hability.'* Since the statute
makes it a crime to crop dust in such a manner as to cause substantial

- ®1 94 Cal App. 2d 82¢, 211 P.2d 925 {1848},

¥2 See id. at 830, 211 P.24 ot 927, 928,

92 95 Cal. App, 2d 298, 213 P.23 47 (1948},

B¢ Id, at 303, 213 P.2d at 58,

o Jd

8¢ 'W. ProssEx, TORrTa § 78, at 538 (3d od, 1964).

97 Id. § 67, at 466.

95 Sge Cambell v. Seaman, 63 N.Y. 583 {1878}, )

B9 85 Cal. App. 24 296, 305, 213 pP.2d 41, 50 (1249},

100 Car. Acmrc. Cone §§ 11401-04, 11501-13, 11581, 11701-10, 11731-42,
11761-85, 11791-92, 11801-13, 1%1932-40, 12871, 14002-08, 14011; 3 Car. Apne
Coor §§ 2448-55, 2480-64, 3070-3114

104 Car. Acric, Copr § 12972,
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drift, the effect of its enforcement is to protect sensitive property
from harm caused by the substantial drift of chemicals. In light of
the many and detailed statutory provisions regulating crop dusting
activities in existence prior to the enactment of this statuie, it may
easily be concluded that the purpose of the statute was to aid in mak-
ing sensitive, neighboring property safe from harm caused by such
drift. In California an unexcused violation of a criminal statute the
purpose of which is tc promote safety is negligence.’® Given the fact
that substantial drift may result from crop dusting notwithstanding
the exercise of all reasonable care,!®* the end result of the statute is to
impose siriet liahility upon crop dusting activities producing sub-
stantial drift.

It can hardly be said that the weight of authority is against bur-
dening erop dusting with strict liability. Even in jurisdictions which
profess to require a showing of negligence, the margin of error per-
mitted in the defendant's conduct is quite narrow.

Inadequacies of the Negligence Theory

Assuming for the moment that crep dusting is a proper subject
for strict liability, the question may be asked whether the theory of
negligence as applied in the cases is not adequate to cope with the
damage produced by crop dusting activities.

The guestion must bz answered in the negative, however, as there
is at least one major, distinet difference between these two theories.
In any case litigated under the theory of negligence, a finding of the
failure to exercise reasonable care for the safety of ithe plaintiff's
interest is a prerequisite for recovery.!® The possibility that the
trier of fact will not make such a finding always exists. In Vrazel v,
Bieri'® and Gamblin v. Ingram!® the plaintiffs were faced with just
this obstacle; they failed o overcome it. Thus, when & court pro-
ceeds upon the theory of negligence, it is quite possible for a plaintiff
to establish causation end damage and still not recover.

Another objection to the theory of negligence as applied to the
facts peculiar to crop dusting operations is found in the problem of
proof. Where liability is predicated upon negligence, the plaintiff
must prove more than that he suffered damage caused by the particu-
lar defendant’s crop dusting activities. In addition, he must prove
that the defendant owed him a duty to exercise reasonable care to

- 102 See Satierlee v, Orange Glenn School Dist., 20 Cal 2d 581, 117 P2d
279 {1847); 1B Ops. Cavr. Ary'y Gew, 221 (1851). ]

198 See text accompanying notes 8-30 supra.

704 W, Prosser, Torrs § 30, at 146 (3d ed. 1964).

105 204 S W.2d 148 (Tex. Civ. App. 1956).

e 378 S.W.2d 041 {Tex. Civ. App. 1964),
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avoid injury to him and that the defendant failed to meet that obli-
gation.' In crop dusting cases, however, damage caused by 24-D
and other harmful chemicals often is not readily apparent. It is not
unusual for 10 1o 14 days {0 clapse before damage is detectable )
Even then, an expert may be needed to discover the damage.'® To

the extent that there is a considerable lapse of time between the crop

dusting and the manifestation of damage, the plaintiff loses the ad-
vantage of having immediate notice of the possibility of tortious con-
duet. The delay in acquiring notice may make it difficult for him
to discover what conduct of the defendant led to his damage. It is
believed that the ramification of this delay presents a problem of
proof which the plaintiff does not encounter in other cases of property
damage, such as automobile sccidents or burned buildings, where the
possibility of tortious conduct is readily apparent.

It is one major undertaking to trace his damage to the crop dust—'

ing activities of the defendant and to eliminate all other probable
sources;!*® and then another uandertaking to establish that the pilot
failed in some way to exercise reasonable care’'! Morecover, the for-
midable aid'’® of res tpsa loguitur is not generally applicable to this
dilemma, for chemical hazards and potential drift problems inhere in
any crop dusting operation,''® and the courts in almost every jurisdie-
tion recognize that poisonous chemicals may drift, at least for some
distance, notwithstanding the exercise of 21! reasonable care, 14

Another negative response to the question propounded les in the
general policy in favor of clarity in the law, To the extent that courts,
professing to apply the theory of nepligence, actually apply the
theory of strict liability fo crop dusting activities, cotfusion and un-
certainty are added te the law of negligence. Furthermore, even in

107 W. Pros:ceg, Torrs § 30, at 146 {3d ed. 1954). :

108 See Pitchfork Land & Cattle Co. v. King, 162 Tex, 331, 345 S.W.2d 593
{1961},

108 See id.

116 Interview with Stuart W, Turner; Note, supra note 18, at 85.

i1 Much dusting is done at night when i is more difficult for potential
witnesses to ascertain begligent cor:duct. See Waylor, Night Dusting, FLyIng,
June 1959, at 37,

112 See W, Prosger, ToaTs § 40 (3d ed. 1964).

113 See text secompanyitg notes -3¢ supra.

114 See S.A. Gerrard Co. v. Fricker, 42 Ariz, 503, 27 P.2d 878 (1933);
Chapman Chem. Co. v. Taylor, 215 Ark. 6§30, 222 S.W.2d 826 (1849); Miles v.
A, Arena & Co, 23 Cal, App. 24 680, 73 P.2d 1260 (1937); Gotreaux v. Gary,
232 La. 373, 94 So. 2d 283 (1957); Faire v. Burke, 363 Mo 582, 252 S.W.2d
289 (1852); Couneil v. Duprel, 250 Miss. 2469, 165 So. 2d 134 (1964); Smith v.
Okerson, 8 N.J. Super. 530, 73 A.2d 857 (Super. Ct. 1850); Pendergrass v.
Lovelace, 57 N.M. 661, 282 P.2d 231 {1953); Young v. Darter, 383 P.2d 829
{Okla. 1981}; Loe v. Lenhardt, 227 Ore. 242, 362 P.2d 312 {1981}; Alexander
v. Seaboard Afr Line Ry, 221 S C. 477, 71 8.E.2d 299 {1952); Aerial Sprayers,
Ine. v. Yerger, Hill & Son, 3(}8 8.W.2d 433 (Tex. Civ. App. 195?}
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the aggregate, the negligence cases do not delineate a standard of care
which, if followed, would exonerate the applicator from lability for
some unforeseen damage. The result of the negligence cases is con-
fusion in pleadings,'®™® in requirements of proof® and in viable de-
fenses to complaints 17

Is Crop Dusting an Abnnrma!ly ﬂéngerous Activity?

Currently before the American Law Insiitute is a proposal!s to
repeal the definition of an ultrahazardous activity as found in section
520°"* of the 1938 Restatement of Torts, and to substitute in its place
a list of factors to be considered in determining whether an activity is
abnormally dangerous, and therefore, subject to strict liability, These
factors are:

{8} Whether the activity involves a high degree of risk of zome
hartn to the person, land or chattels of others;

(b) Whether the gravity of the harm which may result from it is
Likely to ke great; ’

{e) - Whether the risk cannot be eliminated by the exercise of reason-
able care;

(d} Whether the activily is not 2 meatter ¢f common usege;

{£) Wheiher the aciivity iz inappropriate to the place where it is
carried on; and

(f) The value of the activity to the community, 120
Because the first two factors are closely related, they are best dis-
cussed together.

Risk and Gravity of Harm

It cannot be doubted that crop dusting exposes sensitive, neigh-
boring property to a high degree of risk of serious harm. Because the
distribution of the chemicals is inevitably subject to factors beyond
the pilot’s control,'® there inheres in every dusting operation the pos-
sibility that some of the chemicals will be carried far from the target
area.!* Added to this possibility is the chemical hazard and, as &

115 See, ey, Reed v. Coyner Crop Dusters, B3 Ariz. 153, 317 P.2d 944
(1957). R .

118 See e.7., Adams v. Henning, 117 Cal. App. 24 378, 255 P.2d 458 (1853);
Pruett v. Burr, 118 Cal. App. 2d 188, 257 P.2d 800 (1953). Compare Aerial
Sprayers, Ine. v. Yerger, Hill & Son, 308 8. W.2d 433 (Tex Civ. App. 1856),
twith Gamblin v. Ingrarn, 378 S.W.2d 941 (Tex. Civ. App. 1884). :

117 See, e.g., Heab v. Prysock, 219 Ark. 899 245 S.W.od 597 {1052},

‘118 ResvaTEMENT (SECOND) oF TomTs § 520 (Tent. Draft No. 10, 1854).

1% Section 520 reads: “An activity is ultra hazardous if it (a) necessarily
involves a risk of serious harm to the person, land, or chattels of others which
cannot be eliminated by the exercise of the uimost care, and (b} is not a
maiter of common usage,.” :

120 ResTATEMENT (SECOND) oF Tomrye § 520 (Tent. Draft No. 10, 1964).

1:1 See text accompanying notes 8-30 supra.

2 Id :
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result, every crop dusting operation invelves the risk that valuable
neighboring property may be seriously damaged, if not destroyed.
Reported recoveries have run as high as $10,600.'* That the risk
of causing damage to valuable property i3 very great is suggested
not only by the numerous reported cases,’®* but aiso by the dif-
ficulty encountered by the applieator in obtaining iiability insur-
ance®® Moreover, the courts which predicate liability upon a show-
ing of negligence generally concede that crop dusting is an activity
that cannot be done safely without the exercise of the utmost care 12

That the degree and gravity of the risk will be alleviated in the
near future is doubtful. Even though the crop dusting industry in
recent years has witnessed many technological advancements, the
problems presented by the chemical and drift hazards continue to defy
solution.'** Though down draft produced by whirling rotor blades
tends to reduce drift,’*® even helicopter pilots experience preblems
with drift.’?® Furthermore, the crep dusting industry has not yet
settled on a consistent approach to the conflicting goals of efficient
coverage and reduced drift. Increased nighttime dusting operations
mark one recent attempt to reduce drift by working in more favorable
weather conditions than prevail during the warmer daylight hours 8¢
However, some of the advantages gained thereby are lost because
reduced visibility impairs the pilot’s ability to detect changing direc-
tions of air flow.'** On the other hand, to achieve more efficlent cov-
erage, experiments are now being conducted with ultra low volume
(ULV) 132 pesticides which involve the application of undiluted chem-
fcals. The drift propensities of such treatment are not yet known,192
although it is feared that drift hazards will be increased. 18

Risk Not Eliminated by Reasonable Care

The third factor requives little comment. Since drift can
neither be accurately predicted nor completely controlled,'*s there

123 Crouse v. Wilbur-Eflis Co., 97 Ariz. 359, 272 P.2d 352 {1954); Sanders
v. Beckwith, 79 Ariz. 57, 253 P.2d 235 (1954%,

124 Cases cited notes 32-34, 38 supra,

126 Note, Liability for Chemical Dumage from Aerial Crop Dusting, 43
Mrww, L. Rev. 531, 542 (1958).

128 For eases holding that erop dusting s an inherently dangerous activity,
see note § supra.
127 See note 25 supra and accommpanying text.
128 Invading Agricultural Market, AvratroNn Weex, Nov. 25, 1863, at 112,
118, :

129 Interview with Stuart W. Turner.

130 74, K

131 Jg.

12 LV Will It Steal the Market?, Pagw Cusnarcars, Jaly 1867, at 10-18,

133 Id. at 18,

134 14,

138 See text accompanying niotes 3-20 supro.
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remains in erop dusting activities a high degree of risk of serious harm
to sensitive, neighboring property even though the applicator has
taken all reasonable precautions in advance, and has exercised all
reasonable care in his dusting operation 3¢

Common Usage

The meaning of the term: “common usage” and its application
to crop dusting activities has not always been clear,187 Fortunately,
the comments to section B20 have been expanded in the Tentative
Draft. It now appears thai whether an activity is 8 matter of common
usage depends upon the percentage of the population engaged in .
carrying on the activity. The comments, for example, suggest that the
operation of a motor vehiele is not a proper subject for striet liability
because many people engags in this activity; motor vehicle registra-
tions, as an indication of this common usage, totailed over 90 millicn
in 1965,'%2 while over 98,000 drivers were licensed in that year alone,1#0
On the other hand, crop dusting does not begin to qualify as a matter
of common usage as only a small portion of the farm population is
engaged in spplying sprays and dusts from the air. About 5,000
airplanes and 4,000 applicators are employed in crop dusting in the
United States,110

Inappropriatensss 1o Iis Surroundings

The comments to the fifth factor suggest that the important
thing about an activity burdened with strict Liability is “not that it is
extremely dangerous in itself, but that it is abnormally so in relation
to its surroundings."!? It is economie suicide for a cotion, tomato, or
grape grower to dust his crops with 2,4-D.%2 The pesticide 24-D is
neither a natural nor & common enemy of these erops, It presents an
unusual threat to their existence. Thus, the dispersing of 2,4-D and
other hazardous chemicals in the vicinity of these bread leaf crops
presents an abnormal danger to them and, likewise, to other sensitive
property such as livestock and colenies of bees,

This abnormal danger, however, is not meraly limited to the im-
mediate vicinity of sensitive property. For destructive herbicides oc-
casionally drift miles before damaging valuable property, The appel-

188 [d,

137 Nole, supra note 1B, at 82-83.

128 AyuTonLOBILE MANUFACTURERY AssoCIaTioN, 1967 AuTomMosmE Facrs
AND FicuRes 26 (1887). .

133 Jd. at 53 :

0 FAA Crop-Dusting Crash Study Moy Result in Safer Festicide, Avia~
Tron Week, Oct. 22, 1882, at 35.

M1 ResTATEMENT (SECoNm) OF TORTS, Explanetory Notes § 3520-3, at 57
{Tent. Diraft No, 10, 1964}, :

142 Note 16 supra. ’
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late reports include cases where the chemical drifted 3,/ 10,1¢¢ 154
and 20"¢ miles. In the light of these facts very few crop dusting oper-
ations are not abrniormally dangercus in relation to their surroundings.
Perhaps the dusting of wheat in the midst of a vast wheat belt, such
as might exist on the Great Plains, would be so far removed from sens-
itive property as fo qualify as an appropriate place to conduct this
activity. Other, similar examples are difficult to conceive,

Yalue to the Community

Notwithstanding that crop dusting qualifies in the first five re-
spects as an abnormally dangerous activity, sccording to the sixth
factor, it may be that this activity is too valuable to the agricultural
cammunity fo burden # with striet liability. Crop losses, caused
by pests of all kinds, annually run into hundreds of millions of dol-
lars¥" One step toward eliminsting this loss is to control, perhaps
even eradicate, destructive pests. Since the aerial application of pesti-
cides is the most efficient,™** in some cases, the only way in which
pest control can be accomplished,** the benefits to be gained from
these operations are valuable to both the public and the farmer. This
value has long been recognized by the courts. Beginning with a
case'® in 1937 the courts have generally held that crop dusting is not
in itself a matter of negligence or, in other words, that the benefits
derived from crop dusting outweigh the risk that damage to neigh-~
boring property may result, s

There is good reason to believe, however, that crop dusting is
not an activity essential to the livelihood of the members of the agri-
cultural community. In a mixed farming state such as Californiz it
is possible that as much harm as gain can result from crop dusting.
In California, the serial application of pesticides is not only strictly
regulated,®? it is also prohibited in large areas of the state® Pven

142 Gotreaux v. Gary, 232 La. 375, 94 So. 2d 293 (1957); Dallag County
Flood Control Dist. v. Benson, 157 Tex. £17, 306 S.W.2d 350 (1957).

143 Aerisl Sprayers, Inc. v. Yerger, Hill & Son, 308 S.W.24 433 {Tex. Civ.
App. 1957},

146 Pitchfork Land & Caitle Co. v. King, 162 Tex. 331, 345 S.W.2d 508
{1%861),

148 Dallas County Flood Control Dist. v. Fowler, 280 S.W.2d 336 {Tex.
Civ. App. 1855).

147 Assessable vield loss in California alone amounted to $182,886,355 in
1965. CaAvmrorNIa Dre'r or AcmcULTURE, Butl. No. E-82-8, at 8 {Sept. 23,
1988),

148 ‘Tozer, supra nole L

149 Jd, ’

160 Miles v, A, Arena & Co., 23 Cal. App. 2d 886, 73 P.2d 1280 {1937).

18! See text accompanying notes 46-48 supra. :

162 See Car. Acmrc. Cooe §§ 11401-04, 11601-13, 11531, 11701-10, 11731-41,
11781-65, 11791.92, 11901-13, 11832-40, 12971, 14002-08, 1401i; 3 Car. Apm.
Cobe §§ 2448-55, 2480-84, 3070-3114. -

153 E.g., 3 Car. Aost, Cobe §§ 2449, 2461,
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the ground application of pesticides is prohibited in certain places
during the growing season.’™ Other states in which mixed farming is
not as predominant as it is in California also have laws regulating the
application of pesticides. s

The aerial application of pesticides is not the only method of con-
trolling pests. Ground application of pesticides, while not as econom-
ical as aerial application when done on a large scale,™ js still recog-
nized as a satisfactory method.”™ Any assertion that crop dusting is
vital to the agricul{ural cornmunity is, therefore, open to question.

Conclusion

It is submitted that crop dusting is a proper subject for striet
liability. The imposition of strict liability upon crop dusting does not
result in liability for accidental damage. The element of fault in the
defendant’s conduct is that he has intentionally exposed the plain-
tiff’s valuable properiy to a high degree of risk of serious harm. 18

It is believed that the courts rather than the legislatures should
effect the change from a requirement of & showing of “negligence” to
strict liability. It is well within the province of the judiciary te make
such a change ™ Also, if and when the weight of the factors listed
in the Tentative Draft become favorable to the crop dusting industry,
a corresponding change in the theory of liability—from strict liability
to negligence—may be more readily accomplished by the courts than
by the legislatures. However, whether the change is made by the
courts or by the legislatures is a secondary matter. That the change
be made is the primary consideration and the conclusion of this com-
ment.

Richard S. Jensen®

16¢ The ground application of pesticides iz prohibited betwesn March 15
and October 15 on any area within 2 miles of vineyards or cotton crops. 3
Car. Apn. Cope § 2450(g).

158 See statutes compiled in Comment, Crop Dusting—Scope of Ligbility
and & Need for Reform in the Texus Law, 40 Texas L. Rxv. 537, 520 n20
(1962); Note, Regulotion end Liability in the Application of Pesticides, 49
Iowa L. Bev, 1335, 135-41 (1963}.

156 Brandes, Aerinl Application is Here to Siay, AGRICULTURAL CHEMICALS,
Jan. 1967, at 43-44. )

157 See id.

158 Loe v. Lenhardt, 227 Ore. 242, 352 P.2d 312 (1961); W. Pnosszx, TorTs
§ 74, at 508 (3d ed. 1964). '

169 Log v, Lenhardt, 227 Ore. 242, 382 P.2d 312 (1961); RESTATEMENT .
{Szconp} or Tonrs, Explanatory Notes § 520, corument 1 &t 88 (Tent. Draft
No. 10, 1984). ' .
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