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36,55 6/16/639
Memorandum 69-T4

Subject: Study 36.55 - Condemnation (Arbitration)
Attached are seven letters that comment on this tentative recommen-
dation. In addition to these letters, we note below other comments not

reproduced as exhibits.

General reaction to recommendation

The reaction to the tentative recommendatlon was mixed. The position
of the State Bar Committee on Governmental Liability and Condemnation
is reported to us as follows:

"(18) The Committee agreed by a vote of 6 yes and 3 no
re LRC Tentative Recommendastion relating to Condemnation Law
and Procedure No. 2, "Arbitration of Just Compensation,” that
the LRC recommendation re arbitration be disspproved.”

Ko further information is provided by the State Bar Committee in support

of its views. However, the best argument in opposition to the tentative
recommendation is stated by Mr. Huxtable in Exhibit III (green). Generally,
Mr. Huxtable believes that "over zealous representatives of public ageuncies
will use the agreement to arbitrate asg a deviece to discourage unrepresented
property owners from employing either an attorney or an sppraiser, to

waive their right to a Jury trial, to consent to an apportionment of costs
which otherwise could only be imposed on the condemning agency." He
further states:

I firmly bellieve that this law, if enacted, will require most
condemnation lawyers to become experts in actions brought to rescind
agreements to sell and arbitrate on the grounds that such were
fraudulently obtained by over zealous right-of-way agents or were
contracts of adhesion signed by property owners wheo thought they
were only agreeing to an alternative procedure without forfeiture

of legal rights in 2 Judicial proceeding.
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Mr. Huxtable believes that the tentative recommendation presents many
problems and again urges as a solution his suggestion that a three judge
tribunal procedure be established to be applicable in cases where the
property owner is willing to limit his maximum recovery and waive a
jury trial. He states: "I believe that such a procedure would fulfill
many of the purposes intended by your arbitration proposal, would not be
dependent upon the agreement of both parties, and would provide a remedy
for many smell claimants who do not now get a chance for & judicial re-
view of the condemning agency's appraisal."

Gerald B. Hansen, San Jose attorney, in Exhibit IV (gold) urges that
no recommendation should be made to the Legislature in this area. He

helieves that arbitration generally is bad ‘in any field of law and would

be particularly bad in eminent domain cases. He devotes three single-
spaced pages to justifying his position.

The tentative recowmendation was approved as drafied by the County of
San Diego. Se Exhibit I (pink). Earl A. Badford (who represents the
Shell 0il Company) {Exhibit II-yellow) also approved the tentative
recommendation. James Vizzard {Exhibit VII - white)}, 2 member of the
California Trial lawyers Asscciation Eminent Domain Committee believes
that the tentative recommendation is a step forward in the field of eminent
domain and does not suggest any changes in the recommendation. However, he
believes that some form of Jjurisdictional offer is the only system that
will permit a just result in cases where the +alue of the property is not
very great and the condemnee is offered an unduly low price. Mr. Richard
L. Desmond, Sacramento Attorney, states in Exhibit V {blue) that in some
instances the tentative recommendation might be beneficial. It is

important to note that both Mr. Radford and Mr. Desmond indicate that
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their approval of the tentative recommendation is not to be considered an
approval of a compulsory arbitratlon system.

The California Real Estate Association (Exhibit VI) states: "We
applaud the concept of the propesal to establish this optional or alter-
native method to be ranked with negotiation and with eminent domain as a
means of determining just compensation in the taking of property for publice
purposes." At the same time, the Association believes that significant
changes must be made in the proposed statute in an "attempt to equalize
the parties in their dealings with each other." This latter point is a
matter of concern to some commentators who objected to the tentative recom-
mendation. The most significant suggestion of CREA is that the property
owner should be permitted to have the matter submitted to arbitration
even though the condemnor dces not agree.

In the course of our research, we came across an article which was
reprinted in the RIGHT OF WAY Journal for Jume 1969, by permission of the
Tnstitute of Real Estate Management. The article was originally presented.
in speech form with a time limit and is generally critical of eminent
domain law. We will reproduce the article and send you & copy. As far as
arbitration is concerned, the following is extracted from the article:

3. When acquisition time arrives the property owner
should be given three choices:

A. Accept the offer of the agency if he is satisfied
that gain [sic) market value is being paid.

B. Submit to arbitration where the agency appraiser
would act as the agency representative. The owner
would hire an appraiser to represent him and the two
appraisers would select a mutually agreeable third
appraiser who would act as the neutral party. The
agency would pay all costs of their appraiser, the
owner would pay all costs of theilr expert and the costs
of the third would be shared egually by the two parties.
Both would be bound by the arbitrators decision. This
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wculd be faster, cheaper and more equitable for all
parties than would actual litigation. There should
be & reasonable time limit imposed to elect this
method, say 60 days after the agency offer is first
made.

¢. If the owner is not satisfied with the offer and
does not believe in arbitration he could elect to
allow the matter to proceed to Jjury trial.

By having these alterpatives available the property

owner has a reascnable means of litigating through arbitration

which is, in most cases, cheaper and faster than a jury trial.

This would protect the small owners who are not arguing about

wide value differences.

It is apparent that significant revisions are needed in the tentative
recommendation if one that would be acceptable is to be devised. Assuming
that the Commission concludes that the concept of arbitration offers
sufficient promise to justify further attention, the following is an

analysis of the variocus specific suggestions made by the persons who

cormented on the tentative recommendation.

Specific suggestions

Right of property owner to compel condemnor to submit matter to

arbitration. The (alifornia Real Estate Association suggests that the

property owner should have a right to compel the condemnor to arbitrate

the amount of just compensation. See Exhibit VI. For another approach along
the same lines, see the staff suggestion concerning the appointment of a
panel of arbitrators by the Chief Justice made in Memorandum 69-66 {item

8 on Agenda for June 27). Another alternative would be to establish an
Eminent Domain Review Board which would hear cases in variocus parts of

the state and would function like a small claims court. The decision of

the Board could be limited to an award not less than the offer of the

condemning agency and could be made final as far as the property owner
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is concerned. The condemnor could be given a right to a trial de novo
in the Superior Court with the property owner having a right to avoid
such trial by accepting the amcunt of the offer. A modest fee, such as
$250, could be required to be paid by the property owner to obtain a
hearing by the Beard and the Board could hawve the responsibility of
rendering a fair decision whether or not the property owner is
represented by counsel or presents any witnesses. In other words, the

Board would have the responsibility of appraising the property and the

attorney for the condemnee could cross-examine the experts for the i
condemnor to determine whether the appraisal on which the offer is based
is a sound appraisal. Hearing officers who were qualified as appraisers
could be used in small cases. Consideration also should be given to the
suggestion of Mr. Huxtable that speclal condemnation courts be established.
It does not appear, however, that such courts would help the property owner
in a case where $12,500 is offered for a $15,000 house and the owner's
equity in the house is only $3,000.

It is suggested that the matter of compulsory arbitration be kept
in mind as a concept that may have some merit but that the tentative
reccrmendation chould, for the present at least, be limited to merely

authorizing the submissiom of the amount of just compensation to arbitration.

Section 1273.01

CREA suggests that the definition of "person™ is somewhat awkward.
The staff suggests that Section 1273.01 be revised to read:

1273.01. As used in this chapter: i
{1} In the case of a public entity, "person" refers to
the particular department, officer, commission, board. or :
governing body authorized to acquire property for public use
on behalf of the public entity.

-5-



)

-
{

(2} "public entity" includes the State, the Regents of
the University of California, a county, city, district, publie
authority, public agency, and any other political subdivision
or public corporation in the State.

Section 1273.02

As previously noted, CEEA believes that the property owner should have
a right to compel the condemnor to arbitrate the amount of just compensa-
tion. In connection with the arbitration procedure, comsideration should
be given to the suggestion made by Mr. Hanford which is guoted from his

article under the heading "general reaction.”

Binding effect of agreement

Mr. Huxtable states that he does not believe that any provision
authorizing agreements to arbitrate should, as a matter of public policy,
preclude a property owner who subsequently employs an attorney from being
released from the effect of that agreement prior to determination by the
arbitrator. He is concerned primarily, but not exclusively, with the
possibility that some of the costs of the arbitration proceeding might
be imposed on the property owner.

CREA takes basically the same position--that the acguiring agency
should pay the costs of the arbitration proceeding in every case--and,
lacking this requirement, believes that the proposed legislation should
provide "if the agreement is executed by the property owner without benefit
of counsel that he be advised of the desirability to consult counsel
and given three days following execution of the agreement fo rescind after

consultation with counsel.”
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The staff believes that the cost problem should be considered on its
own merits and the proper rule provided. Assuming that this problem is
met directly by providing that the costs of the arbitration proceeding
are to be borne entirely by the condemnor {not including attorney and
expert witness fees of the property owner). the Commission might nevertheless
wish to permit & property owner who was not represented by counsel at the
time the arbitration agreement was executed to rescind the arbitration aé}ee-
ment at any time before the arbitrator has commenced the hearing subject
to the requirement that the property owner reimburse the public entity for
any expehses it has incurred in connection with the arbitration proceeding

and subject to the limitation that all issues in the case other than the

right to and amount of compensation &are waived by the property owner.

Appointment of arbitrators

The County of San Diego notes:

We are particularly interested in insuring that the
mimbetr and method of selection of arbitrators in a case are
such that the interests of both parties would be protected.
Adequate safeguards appear to exist in the present arbitration
provisions (Section 1281.6).

Section 1281.6 of the Code of Civil Procedure provides:

If the arbitretion agreement provides a method of appointing
an arbitrator, such method shall be followed. If the arbitration
agreement does not provide a method for appointing an arbitrator,
the parties to the sgreement who seek arbitration and against

“whom arbitration is sought may agree on a method of appointing
an arbitrator and that method shall be followed. In the absence
of en agreed method, or if the agreed method fails or for any
reason cannot be followed, or when an arbitrator appointed fails
to act and his successor has not been appolnted, the court, on
petition of a party to the arbitration agreement, shall appoint
the arbitrator.

When a petition is made to the court to appoint a neutral

arbitrator, the court shall nominate five persons from lists of
persons supplied jointly by the parties to the arbitration or
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obtained from a governmental agency concerned with arbitration
or piivate disinterested association concerned with arbitration.
The parties to the agreement who seek arbitration and against
whom arbitration is sought may within five days of receipt of
notice of such nominees from the court jointly select the arbi-
trator whether or not such arbitrator is among the nominees.

If such parties fail to select an arbitrator within the Pive-
day period, the court shall appoint the arbitrator from the
nominees.

CHEA expresses concern as to the menner of selecting the arbitrators
but concludes that there is 1little than can be done to meet the problem:

Cbviously, the implementation of this proposed statute in the
public interest would be greatly affected by the guality of

the arblitrators selected in these proceedings. Here again

the equality and knowledge of the parties is a point. While

it is probably inappropriate to attempt to specify in the
statute any standards or guidelines for the selection of
arbitrators, it is possible that the property owner should at
least be advised to consult counsel on this point before
selection of an arbitrator from a panel which might be suggested
by the acquiring agency.

Mr. Huxtable is also concerned as to the manner of selection of the
arbitrators and makes the following comment and suggestion: 2

One reason why I believe that experienced condemnation §
atbtorneys would not allow thelr clients to consent to arbitration
is a method by which arbitrators are appointed under Section
1281.6 of the Code of Civil Procedure. I do not feel it
appropriate in a condemnation case, that the judge would be
permitted to nominate arbitrators from a list compiled by a
governmental agency. Secondly, I do not feel it appropriate
that the parties should have no copportunity to object to one
or more of the nominees. If the arbltration act becomes
applicable to condemnation cases, I belleve that Section
1281.6 should be amended so as to preclude the court's
nomination of arbitrators from lists compiled by governmental
agencies; and, in single arbitrator situations, to permit
each side to flle objections to as many as two of the five
pames nominated by the court. In cases where the agreement
calls for more than one arbitrator, the number of names to
be nominated by the court would be enlarged so the total number
of names is at least six greater than the number of arbitrators
t0o be appointed and each side would have the rights to object
to as many as three of the persons nominated by the court.

I feel that the objection procedure is necessary since I
observe that many persons are convinced that there is a
commitment to concepts of value on the part of others in the
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field, whether those other perons be attorneys, apprailsers, or

judges. It would be very regretable if an attorney advising

a client as to whether or not he should sign an agreement to

arbitrate, were unable to give him any absolute assurance that

the deck could not be "stacked against him."

The staff believes that the manner of selection of the arbitrators
may present a problem. However, the problem is basically the same as the
problem presented under the uninsured motorist statute or the arbitration

of fire damage under a fire insurance policy. Those who dislike arbitration

can always point out deficiencies in the process.

Humber of arbitrators

Mr. Radford (Exhibit IT) believes that in most instances there
should be three arbitrators. Mr. Huxtable (Exhibit III) takes the same
view. Further, he fears that, if a single arbitrator is not suspected of

<: being biased, he will most likely be inexperienced. The mumber of
arbitrators is, of course, a matter for agreement by the parties and it
would not, the staff believes, be desirable to require that there be three

arbitrators.

Section 1273.03

CREA suggests that this section be clarified. The staff suggests
that the section he revised to read:

1273.03. Where property is already devoted to a public
use, the person authorized to convey such property for another
public use or to compromise or setile the claim arising from a
taking of such property for another public use may enter into
an agreement to submit, and submit to arbitration in accordance
with the agreement, any controversy as to the compensation to
be received in comnection with the conveyance or claim.

C Section 1273.04

There was a great deal of criticism directed to this section. Mr.
Huxtable believes that, as a matter of public policy, the arbitration
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agreement =liouid not be permitted to impose the costs of the arbitration
proceeding, or any portion of those costs, on the property ovwner.

CREA makes in substance the same suggestion. The staff believes that
there is considerable merit to the suggestion. As pointed out by the
commentators in the attached exhibits, the costs of the arbitration
proceeding could be substantial. Accordingly, the staff suggests that
Section 1273.04 be revised to read:

1273.04. {a) Notwithstanding Section 1284.2, the person
acquiring the property shall pay all of the expenses and fees of
the neutral arbitrator; together with other expenses of the
arbitration incurred or approved by the neutral arbitrator, not
including counsel fees or expert witness fees or other expenses
incurred by other parties for their own benefit.

(b) An agreement authorized by this chapter may require ' i
that the person acquiring the property pay reasonable counsel
fees or expert witness fees, or both, to any other party to the
arbitration. If the agreement requires the payment of such fees,
the amount of the fees shall . be 2 matter to be determined in
the arbitration proceeding unless the agreement prescribes
otherwise. ;

{(¢) The person acguiring the property may pay the expenses
and fees referred to in subdivisions (a) and (b) from funds
available for the acquisition of the property or other funds
availlable for the purpose.

Section 1273.05

There were no comments on this section.

Section 1273.06

CREA points out that the agreement might be one that makes it
possible for the property owner inadvertently to bargain away the rights
he possesses when an eminent domain proceeding is abendoned. In this i
connection, subdivision {c) of Section 1255 of the Code of Civil

Procedure provides:
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(e¢) Upon the denial of a motion to set aside such abandon-
ment or, if no such motion is filed, upon the expiration of the
time for filing such s motion, on motion of any party, a judegment

.+ shall be entered dismissing the proceeding and awarding the '
" “defendants their recoverable costs and disbursements. Recoverable
“oposts and disbursements include (1} all expenses reasonably and
*“necessariiy incurred in preparing for the condemnation trisl, durlng the
trial, @nd ih.any subsequent Judicial proceedings in the condemnation
.dction and,(a) reasonable attorney fees, appraisal fees, and
_ fees for the services of other experts where such fees were
. n_réasonably-ang necessarily incurred to protect the defendant’s
}miﬁterests in‘preparlng for the condemnation trial, during the
“trial, ~gnd in?v any subsequent judicial proceedings in the condemna-
tion actiqn, whether such fees were incurred for services rendered .
before or after the filing of the complaint. In case of a partisl’
ahandonment, reeoverable costs and disbursements shall include -
only those recovérable dbsts ‘and disbursements, or portions
thereof, which womld rot have been incurred had the property
or property intérest sought to be taken after the partial
abandonment been the property or property interest originally
sought to be taken. Recoverable costs and disbursements,
including expénses and fees, may be cleimed in and by a cost
bill, to be .prepared, served, filed, and taxed as in civil
actions.: Upon Jjudgment of dismissal on motion of the Pplaintiff,
the cost bill shall be filed within 30 days after notlce of entry-
of such Judgment.

We believe that there is merit to the objection and suggest that Section
1273.06 be revised to read:

1273.06. An agreement authorized by this chapter mey
specify the privilege, if any, of the party acquiring the
property to abandon the acquisition, the arbitration pro-
ceeding, and any eminent domain proteeding that wmay have

(:j been, or may be, filed. Unless thé agreement provides that
the acquisition may not be abandoned, the party acquiring the
property mey abandon the acguisition, the arbitration proceeding,
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and any eminent domain proceeding at any time not later than
the time for filing and serving a petition or response to
vacate an arbitration award under Sections 1288 and 1288.2.

In event of abandonment of the proceeding after the arbitration
agreement is executed, the party from whom the property was to
be acquired is entitled to recover {1} all expenses reasonably
and necessarily incurred in preparing for the arbitration
proceeding, during the proceeding, and in any subsequent judicial
proceedings in connection with the arbitration proceeding and
{2) reasonable attorney fees, appraisal fees and fees for the
services of other experts where such fees were reasonably and
necessarily incurred to protect his interest in connection
with the acquisition of the property. Unless the agreement
otherwise provides, the amount of such expenses and fees shall
be determined by arbitratlon.

Section 1273.07

CREA suggests a procedure that it believes would simplify the
problem dealt with in this section:

Tt is our belief that this procedure could be simplified by

eliminating the necessity of recording the entlre agreement

and providing instead for recording a notice of pending

arbitrations similar to a 1lis pendens and at the time of abandon-

ment or conclusion of the arbitrstion a filing of a notice of

sbandonment or a recital in the comveyance to terminate the

notice and clear the record title.

It is possible under existing law to record & "notice" of a lease,
contract, option or other lengthy document if the notice 1s acknowledged
and otherwise in proper form. It might be desirable, however, to revise

this section to specify that a prescribed "notice" of the arbltration

and sale agreement may be recorded.

Exchange of valuation information

CREA suggests:

May we suggest that the proposed statute also incorporate by
reference the provisions of Sections 1272.01 et seq. of the

Code of Civil Procedure relating to exchange of information

in eminent domain proceedings and make them applicable to the
arbitration nroceeding. We believe the rights extended by

those provisions should be available in an arbitration proceeding
and that this should be stipulated.
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Perhaps the parties should be permitted to specify 1In the agreement
whether the exchange of valuation information procedure is to apply in
the arbitration proceeding. There is no doubt that it would be of great
value to have such an exchange in cases where both parties are represented
by counsel and are presenting expert witnesses. However, there may be
cases where the property owner merely is using the evidence produced
by the witnesses for the condemnor to establish his case and does not
present any experts of his own. Perhaps the arbitrators should be
authorized to require an exchange of valuation information. It appears
desirsble to include some provision in the statute dealing with this

matter.

Preparation and Distribution of Revised Tentative Recommendation

| If the Commission determines to continue to work on this proposal,
the staff believes that significant changes should be made in the
tentative recommendation (as indicated above) and that a revised tentative
recommendation should be distributed for comment. We suggest that the
revised recommendation be prepared after the June 26-28 meeting, be
distributed to members of the Commission for review, and after suggested
revisions, if any, from members of the Commission have been taken into
aceount, the revised recommendation should be distributed for comment.
This procedure will permit the Commission to consider this matter at its
October 1969 meeting and, at that time, a determination could be made
whether to submit a recommendation to the 1970 ILegislature.

Respectfully submitted,

John H. DeMoully
Executive Secretary

-13-




Yemo £9-7hL

EXHIRIT I
ROBERY G. BERREY
ASSISTANT COUNTY COUMIEL
[ ]
DEPUTIES
County of San Diego BuARE S, Cames
DONALD L. CLARK
OSEPH KASE, R,
OFFICE OF LAwRENCE KAPILOFF
. LOYO M. HARMON, JN.
COUNTY COUNSEL BETTY £, BOONE
PARKER O. LEACH
302 COUNTY ADMINISTRATION CENTER WILLIAM C. GEORGE
BERTRAM MC LEES, 8. SAN DIEGO. CALIFOR o ROBERT B. HUTCHINS
COUNTY COMNSEL : BIE “ ORMA 92101 Jro':zf :c :‘\',23'

N
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ARNE HAHSEN

June 2, 1369 °

Mr. John H. Deloully

Executive Secretary

California Law Revision Commission
Stanford University

Stanford, CA 94305

Dear Mr. DeMoully:

Re: Condemnation Law and Procedure Number 2,
Arbitration of Just Compensation Y
Tentative Fecommendatlon

We have reviewed the tentative recommendation of the
California Law Revision Commission relating to arpltration
of the amount of just compensation when property ls acquired
for public use. We are in agreemeant with the proposal. We
do not nave any comments for suggested changes. We note that
under the proposal arbitration would be commenced in accord-
ance with existing provisions of the Code of Civil Procedure,
Seetion 1280, et seg.

We are particularly interested in insuring tnat the
number and method of selection of arpitrators in a case are
such that the interests of both parties would be protected.
Adequate safeguards appear to exist in the present arbli-
tration provisions {Section 1281.9).

Very truly yours,

. BERERAM McLEES J%;} C ‘ ty C’ sel
o [) gl T (Lo ]
CONALD L. CLARK, Deputy
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C Memo 59=Th EXHIBIT 11
EARL A. RADFORD
ATTORREY AT LAW

MAnmoN 8-¥341 June 4, 1569 AUITE 619 BHKLSL BUILDING |
1008 WEBT SIXTE STRERT
LOB ANGELES 17
Subject: Tentative Recommendation CALIFORNIA
Condemmation Law Eﬂd Procedure
Number 2 - Arbitration of Just

Compensation

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Attention Mr. John H. DeMoully
Executive Secretary

Gentlemen:

1 feel that your proposed rec ndation relative to
arbitration is acceptable provided (a) the procedure is entirely.
voluntary and (b) no limitation is placed on the type of agree-

(: ment which the parties may enter relative to arbitration. In
particular, I feel it would be highly advisable in most instances
i1f the arbitration were conducted by three arbiters, only one of
whom need be neutral, the decision of the majority of the three,
however, to be binding.

At this time I believe that arbitration should be
limited strictly to questions of valuation and should not cover
such matters as what is or is not a fixture, whether access has
been deprived or not, etc. It appears advisable to me that a
procedure be set up in order that these matters might be handled
by thi court before the actual beginning of arbitration relative
to value. i

Yours &ery truly,

oy
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RICHARD L. HUXYARLE DRE WILSRIRE BUILLING - SHITE i2:2 OF COUNSEL
WILLIAM G, COSKRAN
LGS ANGELES, CALIFOANMIA SQO017
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April 18, 1969

. California Law Revision Commission
School of Law
Stanford University ]
Stanford, California 94305

Attention: John H. DeMoully, Executive Secretary

Re: Recommendation for Arbitration of
Just Compensation in Condemnation
Proceedings

Gentlemen:

I have received and reviewad your Recommendation
No, 2 as revised March 2&, 1969,

Although there is muach to be said in favor of having
the arbitration procedure available in dstermination of just
compensation, I very sincerely doubt that it will be used
in cases where koth sides are represented by experienced
attorneys and I fear that over zesalous representatives of public
agencies will use the agreement to arbitrate as a device to
discourage unrepresented property owners from employing either
an attorney or an appraiser, to waive their right to a jury
trial, to consent an apportionment of ¢osts which ctherwiss
could only be imposed on the condemning agency.

I am further dismayed by the language in proposed
Section 1273.05 that, "The effect and enforceability of an
agreement authorized by this chapter is not defeated or impaired
by contention cor proof by any party to the agrsement that the
person acquiring the property pursuant to the agreement lacks
the power or capacity to take the property by eminent domain
proceedings,”

I firmly believe that this law, 1f enhacted will
require most condemnation lawyers to bscome experts in actions
brought to rescind agreements to sell and arbitrate on the
grounds that such were fraudulantly cbtained by over zealous
right-of-way agents or were contracts of adhesion signed by
property owners who thought they were only agreeing to an
alternative procedure without forfeiture of legal rights in
judicial proceedings.



California Law Fevision Commizsion
Attention: John H. DeMoully

Page 2

April 18, 1969

-l

I do not believe that any provision authorizing
agreement to arbitrate should, as a matter of public policy,
allow the acquiring agency to solicit the agreement of the
property owner that the propexrty owner would share in the
cost of arbitration or which would preclude a property owner
who subsequently employes an attorney from being released
from the effect of that agreement prior to determination
by the arbitrator.

Qne reason why I believe that experienced condem—
nation attorneys would not allow their clients to consent
to arbitration is a method by which arbitrators are appointed
under Section 1281.6 of the Code of Civil Procedure. I do
not feel it appropriate in a condemnation case, that the
judge would be permittedts nominate arbitrators from a list
compiled by a governmental agency. Secondly, I do not feel
it appropriate that the parties shiwould have no opportunity
to object to one or mere of the nominees, If the arbitration
act becomes applicable to condemnation cases, I bealisve that
Section 1281.,6 should be amended sc as to preclude the
court’s nomination of arbitrators from liste compiled by
governmental agencies: and, in single arbitrator situations,
to permit each side to file objections to as many as two of
the five names nominated by the court., In cases where the
agreement calls for more than one abritrator, the number of
names to be nominated by ths court would be enlarged so the
total number of names is at least six greater than the number
of arbitrators to be appointed and each side would have the
rights to object to as many as three of the persons nominated
by the court.

I feel that ths objection procedure is necessary
since I observe that many perscons are convinced that there is
a commitment to concepis of value on the part of others in
the field, whether those other persons be attorneys, appraisers,
or judges. It would e very regreatable if an attorney advising
a client as to whether or not he should sign an agreement to
arbitrate, were unable to give him any absolute assurance
that the deck could not be "stacked against him,"

In practice, I have observed that certain public
agencies will never waive a jury trial until they are abso-
lutely certain of whe the judge will bhe., I assume this is
true, because there may ke some judges who are not completely
impartial as a result of some past experience with the public
agency in guestion., This is one of the reasons why I believe



California Law Revision Commission
Attention: John H, DeMoully

Page 3

April 18, 1963

the agreement to arbitrate will not be used by condemning
agencies unless there is a substantial benefit to be gained
over and above the mere avoidance of jury fees or the
"uncertainty" of jury verdicts,

I am also critical of the arbitration concept in
that it would seem to perfer the single arbitrator mode of
determination under Code of Civil Procedure Section 1282{a).
In condemnation cases in particular, I believe in decision by
pragmatic discussion after the advocate's arguments have
been heard. There are many elements indicating the presence
or lack of valuee, or the reality or speculative character of
damages, that seem far-fetched to one judge vet guite real to
another. I believe there sheould he at least three arbitrators
s0 that the case is tested by discussion in the determinative
process itself,

On February 20, 1969 I wrote o you a letter relating
to your condemnation expense study. In that letter I made a
suggestion relating to a three judge tribunal procedure which
would be applicable in cases where the property owner was
willing to limit his maximum recovery and would waive a jury
trial, I believe that such a procedure would fulfill many of
the purposes intended by your arbitration proposal, would not
be dependent upon the agreement of both parties, and would
provide a remedy for many small claimants who do not now get
a chance for a judicial review of the condemning agency's
appraisal,

-~ Wery jtruly yours, [ p
y L ‘ AR rl

; f

* -~ < e ‘)
" ! F - i y AR
o el - A /“ }'_ K & 1{/ i
';,» - ;{:.»"r FE A L FT N R
el T - L Lo i TR, DL PP ho
- RN TR - . - ""'-'5'\.._‘_.___\
RICHARD 1., HUXTABRLE

RIM :mc



Michard L. Huxtable, Esg.
ne ¥ilshlre Bidm., Suite 1212
Las Aazeles, California  900LY

Dear Dick:

¥e have recelvad your lstter of April 18, commenting or the
tentative recommendaticn on arbitration of just compenszation in
condemnaiian praceadings.

The Cammission has not rede s definites decision on whh: addi-
tlonal mechols shoull? be providsd as 4 ropedy for small claiments,
The main problem with your suggestion {3 that pelinbia eptimbtes
indicate that if cosis approximately $300,000 yeariy to establish
and maintain oae Superlor Court judge and related personnal and
fapilities. %We beve not, however, corpletaly rejacted thia idea,
but will be talking sbout 1% 2t Putars neatlngs,

Your letter will be reproduced and Srousht to the attention
of the Comigslon when the Camission considers scements sn thia

proposal.

Sincerely,

Johr H. DeMoully
Exeeutlive Fecrelary

JHDad
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WILLIAM G, COBHRAN
LOS ANGELES, CALIFORNIA 20017

TELEMHGWE {#i3] G&T-SQ17F
April 25, 1969

California Law Revision Commissioh
School of Law

Stanford University

Stanford, California 94305

Attention: John E. DeMoully, Bxecutive
Secretary

Fe: Recommendation for Arbitration
of Just Compensation in Condem-
nation Proceedings

Dear John:

Thank you for yvour letter of April 23, 196S. I
believe the economics you suggest is a compelling argument
in favor of my belief that a substantial portion of the condem-
nation case load could be more efficiently disposed of by a
specializing tribunal. At any given time you can find the
time of at least five trial departments being consumed by
condemnation cases in Lus Angeles County alone. At least two
such cases are on the jury trial calendar in Department 1
every day. I believe that a specializing tribunal could
handle at least one-third of this case lcad and a similar pro-
portion of case load of at least two or three other counties
and still have enough time left over to hear numercus cases
where the property owner, under present procedures, are
economically squeezed out of the remedy to which the constitu=~
tion says they are entitled,

My plan offers the additicnal incentive that it does
not require constitutional amendment and is still not dependent
upon both parties veluntarily accepting the procedure.

My primary objection to the arbitration suggestion
is that if a single arbiter is not to be suspected of being
bias, he will most likely be inexperienced. In such circum-
stances it will still cost just as much money and take just
as much time to prepare for trial, educate the arbiter, and
persuade him. Worst of all, if the arbiters determination



California Law Revision Commizsion
Page 2
April Z5, 1969

favors either one of the parties, the other will suspect that he
was denied a fair trial, and, if the determination igs an obvious
compromise, both will suspect: that the arbiter abdicated his
duty.

I have on several occasicns, for one reason or another,
walved a jury in a condemnation case and tried the issue of

fair market value to a single judge, 1In only one such case
where I was able to establish that the basic premise upon which
the other side's witnesses had based their opinions was abso-
lutely false, was the verdict ¢ne where all parties felt a

just result was reached. In all sther such cases the verdict
was identified by one party or the other as a "gift of public
funds"” or a “"confiscation of private property."

I have also rapresented many property owners who
received compensation which was substantially less than that
that they had hoped to recover, hhe *¢ the determination was
one of the multiple inteilect of the jury, most have felt that,
at least, they had had a fair tri

In short, I feel that although we should strive to
do justice, it is equally im tant that ths people whose
rights are adjudicated shoul elieve that justice was fairly
administered.

I also believe that you have completely falled to
appreciate the probable cost of arbitration procedares. I have
sat as an arbitrauov for the Amevican Arbitftration Association,
without compensation. I can only do sc because the type of
case they have asked me te hear are those that can be disposed
of in one-half day or one day at a maximum, If I were asked
to sit as an arbitrator in a <asge which would take five, or gix
or ten days to hear, T would be required to charge a substantial
fee for those services., The arbitration association, through
the levy of its fees and charges would have Lo recover its
cost of administrative statf, and provision of hearing rooms
and other facilities, I% i1s my understanding that the fee
charged for the filing of a petition for arbitration is already
substantially higher than the fee charged for f£iling an action
in the Superior Court.

1)

Perhaps the obvious solubion to the above is to
assume that inexperienced, and perhaps ungualified arbitrators
will ke used and that the hearings will be heard in improvised
surroundings,



Law Revision Commission
Page 3
Zpril 25, 1989

All things considarad, T can only conclade that a
determination of fair market value that will be regarded
as fair and just by all parties will have to be made by
experienced and gqualified persons in a dignified proceeding
and that the oniy effective way wo save money is to cut
dowin the time that it will take for the case tc be heard,.
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} LAW OFFICES OF .
RICHARD V. BRESSANI BRESSANI HANSEN. SHUH & BLOS " GERALD B. HANSEN g -
(1604 - 1020 : * 1208 BANK OF AMERICA BUILDING CLARENCE J. $HOH .
SAN JOSE, CALIFORNIA 85118  BIGHARD. B HLos
TELEPHONE (408! 208-08085..

‘ Aﬁrilrié, 1969';'

‘California Law Revision. Commission
- -School of Law L
. 'STANFORD UNIVERSITY = -
Stanford, Califorania 94305 -

. Re: Comment on Tentative Recommendation Relating to

_ cnnﬂemnatioﬁfLaWuanﬁjPrOCeﬁurﬁ;ﬁumber_z._11;“:1.

Arbitration Of Just compenﬂatj:on o nE B |
Gentlemen: . - = ' SRt

Mo have evieved your tentative. recommendation revisea

| Our comment is that nofre¢6ﬁm§hd§t1§ﬁ*5hpu1g_be:madglb?- N

you to the Legislature in this area. . . .. .. .. g

Our reasons are tﬁofol&:f-;T

_ _vQIunfarygarbitratiph s not important

enough to justify your spending time on--it. . Having
‘hanaled_hﬁﬁdreds-cf'QomdsmnatEQQ,mattexs;,Ifdo;nOt; T
knaw-of'an?‘Wherg”an\Wparty;wquithaﬁe-ﬁahte@\the'addi~ :

~a) The area of

~tional burden:of arbitration.

b} . Arbitration is- seldoin a better procedure than the legal
procedure, and quite often fesulis in Iiterally arbitrary
iZESgltSTand1hdtéhdaqsﬁmis¢hicut@tioné}hs%ig;;éﬁﬁlta;“ DR
Some of the‘objectiﬁﬁg'gehér&liywﬁc.afbitxaﬁiaﬁﬁin?;,

cqﬁdemnation.tﬁatiweLWOuld;ha?E}“diwﬂéﬂrﬁeiv?b#iﬁ?ﬁﬁplyh j”‘

~ more-specifically to any attempt at an involuntary .
arbitratioh requirement) but*likéwise»generally}do have

validity with réference to mvoluntary cohdemnation
arbitration, inQGfar;as;an:attcmaey who gets his client
into an‘ arbitration ¢hannel is often giving up the '
relative seEQrityrand‘cartainty‘bfjjudiciallprq¢eeding5'
for ‘the uncextainty-qﬁuprqpéduﬁeqahd;reault.ithlyed‘

in arbitration. Some of these objeéctions atre as follows:
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i)

2

~

.Past‘hmstory has shown that there really is no big

problem in relatmgn g 1s] jurles mlshandllng con&emna-',
tion cases. It is the law itself which ‘needs clari~

"Eflcatlan and we reed ]udlclal proceedlngs in the . -7
~trial courts to frame some of these problems for

appellate termiration. {¥our time could be bekter -

“spent iw . gettineg.rid of the horribiy unjust Symons -
"~ ‘rule, to the extent that 1t 13 not always overlooked

lngCallfarnla }

'Arbltration remains o be a &eroqaticn of the ad- _
' versary. pxoceedlng in its fullest extent; the strength

of adjudication is the- adversary pr@bee&lng. Too

:‘often arbltratcrs step in- and take over thls fleld.-}

If the maln reasan why thxs proposal is xecommendeﬁ
is that there 'is some doubt as to the. iegal authority

" of the public entities to submit to arbitration,.
. why is not the drea of permzss;hlé arbitration
. e¥panded to include all tynes of law suits, con~

'_rtrover51es, ‘ete.; such. ag automoblle acc1dents, A '3'

4

tort qlaims, and everythlng else that the govern*
mental entltles axa lnvolvad 1n’ ‘ : .

‘fArbltrat;on is- derogat*nn cf due proeess cf law..

It is also in dercgation of the cammqn faith that

‘attorneys, judges, scholars. and i mpartlal commlssions

should have in tlhe process. of adversary. prcceeﬁlngs

“under a rule of law rather than a rule of convenlencé

{xor laék of rule. whlch ‘ig the characterlstla af

5)

arbxtratlonw_l - q;-,. R ,‘.l; *;, 7

The uncertalnty as to. the qontents af an axbltratlon
agreement , whlch of ¢ourse requires the agreement

. of parties on many différent matters, is a matter
which can and often does -present a double burden to
the’ partles involved. I presently have,bn my desk a

- dlfflcult situation where we have flnally, after

much revision; agreed to a certain ‘portion of a

‘bulldlng contraét to be arbitrated because it wis
‘& dispute. .The basic: ‘building eontract unfoxtuantely

called- for . arbitratién in the event :of éispute.
The buildzng contract was for about $45 000 and -
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6)

the area of dispute was agreed to be on their claim
for aboub £350¢. We'll have a separate arbitration
on that. Now it's going to develop that there will
be difficulties as to whether or not the other side
will agree that interest runs on the remaining
amount of money which supposedly is due. This is
going to rassult in ancther dispute and a separate
arbitration. We will only be able to get the second
arbitraticn after applying to the court for the
appointment of arbitrators because we simply will
not be able to agree on what the issue ig in the
second arbitration. They won't even agree to submit
all matters of possible dispute to arbitration.

Arbitration is inherently detrimental to the condemnee.
T+ is difficult enough in a complicated legal rule
area and complicated factual area, as is the nature

of the complicated condemnation case, for the condemnee
to sustain his burden of proof. Now when you add

to that the fact that an arbitrator or a panel of
arbitrators may try to follow legal rules, or try

to follow them in part, or disagree amongt themselves
as to what extent they would be followed, you have

a very difficult presentation of areas of preoof to
guess upon ahead of time and to try and lay out,

as well as undertaking the tremendouns risk of con-
fusien which only inures to your detriment soO you

have the hurden of proof of not only proving the
facts, but guessing what you're supposed Lo prove.
Sonme condemnor conceivably could get an awful surprise
in condemnation if he showed up at the hearing
waiting for the condemnes to proceed with the proct,
only to find out that he pulled an arbitratoxr who
thinks that the condemnor should proceed, since

he is the "plaintiff" and is the one who started

the whole proceedirg. 8o it may he poth sides

that have prepared to proceed with a full presenta-
tion of proof. Such ig an additional waste of
arbitration, resultant from the lack of pre~knowledge
of what the rules are going to be.
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It is respectfully submitted that the Commission spend
its time on something more important. oy
T K

.
- a A‘y- -
Tary truky yours,
s g
,-"‘" i
/"“ . o

- Gerald g}éﬁansen
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Gentliemen:

I have reviewed you

r reccrmendations relating to Condem=
natioen Law and Procedure -]

- Arbitration of Just Compensation,

As I analyze thisj it simply creates the machinery to

: wl ity the power t¢ enter into
contracts for abui* ation., In 5oune instances this might
be beneficial, and if this all that is intended by
the leglsldhiu , ¥ 2@ ) 2l argument swith ic,
If this 18, howsver, an attempt to tuake rhe first step
toward cempuleovy arbitration, then, of course, my
redaction would be wmuch di 38

Yours very q:uLu

B ;45?&%{"";}H?f 9
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LC/S ANGELE/, CALIF. 80017
11th and I, Building, Suite 503
Sacramento, California 95814
June 11, 1969

California Law Revision P0mm1thon
School of Law

Stanford University

scanford, California 94305

Subject: Arbitration of Just Compensation

Gentlemen:

The California Real Estate Association has reviewed with a great
deal of interest the Commission's tentative recommendation on this
subject in its revised form dated March 26, 1969. We applaud the
concept of the proposal to establish this optional or alternate
method to be ranked with negotiation and with eminent domain as a
means of determining just compensation in the taking of property
for public purposes, In our view the enactment of a statute as
proposed would tend to have a beneficial effect of producing quicker
decisions at less cost than the prccess of condemmation through
court action and would tend to alleviate to some degree the concerm
of members of the public who for the first time in their lives are
dealing with a public agency about pitting their fortunes against
those of the state in litigation.

In evolving this alternate method, we believe that one prime con-
sideration must be an attempt to equalize the parties in their
dealings with each other. Obviously, it will not be possible to
do so entirely.

In discussing condemnation, the Attorney General has said (51 Opms.
Cal.Atty.Cen.50) that "the only choice available to an owner faced
with the threat of eminent domain is to complete the transaction by
settlement or trial. He does not have the choice of withdrawing fro:
the transaction. For this reason, the sale is involuntary whether

DVER BIRTY TEARY OF SYATE ASSOAGIATION SERVICE
CALFFORNIA REAL £HTATE MAGAZINEG + ANNUAL ROSTOCHR SF CALIFORNIA REALTORS



Subj: Arbitration of Just
Compernsation - June 11, 1969

effected by deed or court ocder." While the propasal your Commission
suggests does not alter that situation, it does provide another
option in procesding.

it is our hope, however, that the vproposal can be modified in an
attempt to further equaiize the parties. For example, the draft of
March 26 leaves the option entirely with the acquiring agency on
whether the issue will be submitted to arbitration and, if it is,

allows that agency to almost ur‘leter&l]y establish the rules which
will govern it 1ﬂclud1ng distribution of costs of the arbitration
process. This is so because the acquiring agency can withdraw an

offer to arbitrate and proceed by eminent domain if the prospects

de not appesr favorable to thewm or if the rules including specification:
on distribution of costs are not as they desire,

The California Real Estate Association would agree that public
entities generally have proceeded on the policy of weighing their
responsibility to the property owner as well as to their emplover
in these situations. There ace documented instances, however, when
thig has not been so. For example, see the report, "Study of Com-
pensaticn and Assistance for Persons Affected by Real Property Ac-
guisition in Federal and ¥ederally Assisted Programs" (December 22,
1964 ; Committee on Public Works; 88th Congress, Second Session; Print
No. 31). That report presented decuments showing conclusively a
federal agency practice of offering approximately 75 percent of all
property owners affected less than the agency approved appraisal of
fair market value.

To turn then te specific commerts on individual sections in your
proposal;

Le Sectjﬁn 1273.01--~definition of '‘pergon’

For reasons which will become move apparent in our discussion of the
next section, we would propose that this definition be expanded to
include all persons having the power of eminent domain (particularly
see Civil Code 1001 and Code of Civil Procedure 1238)., Further, we
believe that the term "but refers" is awkward and would suggest other
"anguage, as for example, “and specifically extends.”

2. Section 1273.02-~-arbitration authorized.

Here we believe is an ares in which the proposal can be strengthened
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by permitting the perscn from whom the property is to be acquired

the right to demand arbitrationm and to provide that such demand shall
not be unreasonably denied. In such a circumstance, the property
owner should then have the right to petition the court for a deter-
mination of whether the agency unreasonakly refused to arbitrate.

Since the purpose of allowing property Lo be taken for public use
is solely for the bensfit of the acquiring agency and not for the
benefit of the property owner and since the option of instituting
condemnation rests only with the public agency, it would seem to
equalize the situation to some degree to permit the property owner
to reasonably demand the arbitravion process. Obviously, if this
right is granted, it will be valuable only if the statute defines
“he type of agreement to be used, which will be discussed later.

3. Section 1273.03---takings of public property.

It seems to us that this section could be clarified to provide the
authority to persons authorized to convey public property to another
public agency for public use, to submit the matter of compensation
to arbitration.

4. Section 1273.04---expenses of arbitration,.

This section as proposed would in 2ffect provide alternate means

of dividing expense of arbitration. Under subsection {a) the parties
could agree mutually to a division of the costs, while under sub-
section (b}, it is stipulated that in the abgence of agreement the
acquiring agency shall pay all expenses not including attorney's

fees of other parties to the arbitration.

Here we again come to the issue of the equality of the parties. It
would be pogsible for the property owner to inadvertently bargain

away the rights which he possesses under an eminent domain proceed-
ing which are referred to in vour comments, to recover his 'taxable
costs'. (See '"California Condemmation Practice', Continuing Education
of the Bar, at page 349, et seq). If an unsophisticated property

- .acr were presented with an arbitration agreement by a public agency
right of way agent with the comment that the agreement was the
standard form used by the agency, the propertvy owner might not realize
the alternate available to him for purposes of bargaining under the
provisions of 1273.04 (b). Obviously alsa, if the property owner
were to be given a right to demand arbitration as suggested in our
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comments on Section 12730
by the public agency's
of the costs of arhitra

i
Q
par]

We would suggest that the proposed subsection {(b) be the only alternate
provided in the statute or lacking this that if the agreement is
executed by the property owner without benefit of counsel that he

be advised of the desirabilitv to consult counsel and given three

days following execution of the agreement to rescind after consultatir
with counsel.

The question of what are appropriate taxable costs would, of course,
e subject to determination by the arbitrator in his award,

3. Section 1273.05---effect and enforceability of agreements.
No comments under this section,
6. Section 1273.06«-<abandenment,

Here again the equality of the parties is at issue, The proposed
section as in 1273.04 allows the parties to agree on the expenses
to be awarded the property owner In case of abandeonment but alter-
nately states that he shall be entitled to all of his expenses in-
cluding reasonable attormsy fees "unless the agreement otherwise
provides . ‘

Apain, we believe that a policy similar to the one we suggested
under 1273.04 should be adopted here. Again, reference to the Con-
tinuing Education of the Bar study referred to above is useful.

7. Section 1273.07---recordation of agreements,

it is our belief that this wrocedure could be gimplified by eliminating
the necessity of recording the entire agreement and providing instead
for recording a notice of pending arbitrations similar to a lis

pendens and at the time of abandonment or conclusion of the arbitration
a filing of a2 nctice of abandonmen® or a recital in the convevance

to terminate the notice and ciear the record title.

8. Section 15834 (CGovernment (ode)

No comment on this section,
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9. Exchange of information.

May we suggest that the proposed statute also incorporate by reference
the provisions of Sections 1272,01 2t sed of the Code of Civil Pro-
cedure relating to exchange of information in eminent domain pro-
ceedings and make them applicable to the arbitration proceeding. We
believe the rights extended by those provisions should be available

in an arbitration proceeding and that this should be stipulated.

10. Selection of arbitrrators.

Obviously, the implementation of this proposed statute in the public
interest would be greatly affected by the quality of the arbitrators
selected in these proceedings. Here again the equality and knowledge
of the parties is a point. While it is proirably inappropriate to
attempt to specify in the statute any standards or guidelines for

the selection of arbitrateors, it is possible that the property owner
should at ieast be advised to consult counsel on this point before
selection of an arbitrater from a panel which might be suggested by
the acquiring agencv.

We appreciate the opporiunity to submit our views with respect to
this subject. Should there be any questions by the Comnmission, we
would be happy to atrempt to respond and will, in addition, be
grateful for the opportunity to review the action and comments of
the Commission as later draits of this proposal are evolved.
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Vizzarn, BAKER, SULLIVAN, MCFARLAND & LCNG
ATTORMNEYSE AT LAW
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JAMES wizZARD BAKERSFIELD, CALIFORNIA 23301

LANRENCE N. BAKER B

JERE Nl BULLEYAN TELEPNONE IZ4-E5208

ALLAN M. MeFARLANG N REPLY REFER TO:
RICHARD M. LONG May 22'_ 1969

California Trial Lawyers Association "
California Law Revision Commission
School of Law, Stanford University
Pale Alto, California

Gentlemen:

At the reguest of the Chairman of the Eminent Domain.
Committee of the California Trial Lawyers Association, I have
r2ad and studied certain tentative recommendations to the iaw
of eminent domain relating to arbitration of just compensaticn
for the use of eminent domain to acquire by-roads, and a pro-
vision for alternative means for arbitration &£ eminent domain

O _ matters.

A1l of these suggestions appear to e to be a step
forward in the field of eminent domain, jand I would not have
any further suggestion for modification or improvement of the
statutory changes already suggested.

While it may not be germane tg this particular letter,

I 5tiil wish to stress the point that the very heart of improve-
ment and correction of eminent domain legislation from the
point of view of making it more fair and equitable to the property
owner is to achieve legislation under which the condemmor will be
required in its pleadings to set out a value of the property
similar to the provision for a "jurisdictional offer” provided
in a majority of states, and the furthery provision that in the

. @vent the ‘condemnee goes to trial and obtains a better and higher
result by some set percentage, whether it be 5% or 10%, the
condemnor will then become additionally (liable for reasonable
attorneys' fees, reasonable costs of appraisal and other
reasonable costs of the condemnee that cannot now be recovered
by a cost bill. -

Under the present system, many condemning agengies lose
sight of the fact that the condemnee is not a wrongdoer in any
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sense and is a taxpayer and usessuccessive appraisals as a means

of obtaining a lower bargaining appraisal for use before a jury,

and also utilizes public funds to prosecute|actions under which

the condemnee must face substantial and soEetimes hazardous out-
T

of-pocket expense if he has reason to believe that he is being
coerced into accepting an unfair offer. is is particularly
true where the value of the property is not very great so that
the condemnee must sacrifice his property rather than meet legal
expenses and heavy appraisal expenses which would not justify

» trial, even though he had strong reason to believe he couid
sorroborate his position that he is being offered an unduly low
price for his property.

Yours very truly,

VIZZARD, BAKER, SULLIVAN, McFARLAND &;LONG

JY T Bh

(:) sz:  Califomnia Trial Lawyers Association
1020 1Z2th Street
Sacramento, Calffornia 95814
Aattention: Louls N, Desmond, Chairmahn
C.T.L.A. Eminent Domain Cpmmittee




# 36 Revised March 26, 1969

STATE OF CALIFORNTA
CALIFORNTA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

relatigg to

CONDEMNATTON LAW AND PROCEDURE

NUMBER 2--ARBITRATION OF JUST COMPENSATION

CALIFORNIA 1AW REVISION COMMISSION
Sehool of Law
Stanford University
Stanford, Californis 94305

WARNING: This tentative recommendation is being distributed so that-
interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commiesion. Any
comments sent to the Commisslon will be considered when the Commission
determines what recommendation it will make to the California Legislature.

The Commission often substantially revises tentative recommendsations
88 & result of the comments it receives. Hence, this tentative recommen-
dation is not necessarily the recommendation the Commission will submit
to the Legislature. '

NOTE: COMMENTS OF INTERESTED PERSONS AND ORGANIZATIONS MUST BE IN THE
HANDS OF THE COMMISSION NOT LATER THAN JUNE 2, 1969, IN ORDER THAT THEY
MAY BE CONSIDERED BEFCRE THE COMMISSION'S RECCMMERDATION ON THIS SUBJECT
IS SENT TO THE PRINTER.




. NOTE ‘

This reecmmendation includes an explanstory (omment to each
seetion of the resommended legislation, The Comments are written
ag if the legislation were enacted sinece their primary purpose is
to explain the Iaw ag it wounld exist (if enacted) tg those who will
have oceasion to use it after it is in effect. -
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# 36 3/26/69

TENTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relating to

CONDEMNATION LAW AND PROCEDURE

NUMBER 2--ARBITRATION OF JUST CCOMPENSATION

BACKGROUND

Section 14 of Article I of the California Constitution forbids the
taking of property for public use "without just compensation having been
first made to, or paid into Court for, the owner." The section also speci-
fies that the compensation "shall be ascertained by a jury, unless a jury
be weived, as in other cases in a Court of record, as shall be prescribed
by law." When adopted in 1879, this language merely "confirmed" the con-
demnation procedure already set forth iﬁ Pitle 7 {commencing with Section
1237) of Part 3 of the Code of Civil Procedure. The provisions of the Code,
in turn, were not new. They were taken from one of California's earliest
“railroad laws" with the sections being "only modified where necessary to
give perspicuity, and to make them general or adaptable to all cases of
condemnation."l

The imprint of these quaint origins of Celifornia condemnation proce-
dure remains with us. For the most part,the taking of property for public
use is still viewed from the rather limited vantage point of the courtroom
and, more particularly, of the jury room. This is so much the case that
the heart of the matier--compensation--is often discussed in terms of jury

2
behavior and the fortunes and hazards of Jury verdicts.

1. BSee the Code Commissioners’' Note to Cal. Code Civ., Proc. § 1238.

2. Por a discussion of the tactical positions of Celifornia condemnors and
condemnees, and of the idiosyncracies of juries, see Recommendation and
Study Relating to Evidence in Eminent Domain Proceedings, 3 Cal, L. Re-
vision Comm’'n Reports A-~1, A-11 (1960).
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A specific conseguence of Califcrnia'sltraditional "jury trial” approach
to the law of emineﬁt demain has been s marked lack of experimentation with
other methods for determining "just ccmpensation.”™ The only exceptions to
Jury trial in California law are (a) the little-used procedure for deter-
mining the value of public utility property by the Public Utilities Commis-
sion; (b) provisions for voluntary reference of the issue of compensaticn
to "referees" in a few of the early improvement acts; and {(c) the pro-
visions in the Code of Civil Procedure for factual determinations by referces

>

in civil litigation generally. 1In contrcst, other jurisdictions have

experimented extensively with alternatives to jury trial. At the time

Rule 7la of the Federal Rules of Civil Procedure was adopted in 1951, through-g

out the United States there were more than 300 distinguishable procegures

for assessing compensation in conmnection with the taking of property.

In recent years, the idea hae evolved that oné practicable alternative
to Jury triel would be voluntary srbitration of the issue of compensation.
It has beern pointed out that arbitrsticn can reduce the costs, delays, and
ill will inherently esscclated with judicisl proceedings and, at the same
time, relieve the overburdened courts of a volumz of Jury cases that, at

best, accomplish nothing more than the fixing of fair acquisition

3+ See Cal. Const., Art. XII, § 23a; Pub. Util. Code §§ 1401-1h21.

4. E.g., The Street Opening Act of 1903 (Cal. Sts. & Hwys. Code §§ L40OO-
%Ehs) and The Park and Playground Act of 1909 {Cal. Govt. Code §§ 38000-
38213).

5. Section 1248 of the Code of Civil Procedure refers to the assessment of
compensation by the "court, Jury, or referee.” The mention of "referees"
alludes to Sections 638-645 which provide generally for referees and
trials by referees.

6. See the notes of the Advisory Committee on Rules of Civil Procedure,
28 U.s8.C. § 2070 (1952).
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prices. It has also been pointed out that voluntary arbitration is a
flexible and adaptable procedure eminently sultable for the determinastion
of valuation questions.8 Although California has had no reported
experience with arbitraticn in this connection, there appesrs to be =
substantial interest in this alternative in other parts of the United
States. Last year, the American Arbitration Association published = set
of "Eminent Domain Arbitration Rules" in response to an expressed need
for an efficient arbitration procedure adaptable to condemnation cases.
Unfortunately, neither the issuance of those rules nor any other private
activity can overcome the impediment that exists to asrbitration of
compensation in Californie. Under existing law, the obstacle to
arbitration appears to be the lack of any clear authority on the part of
governmental entities and agencies to submit the issue of compensation to
arbitration. The hundreds of Californis statutes that authorize ascquisition
of property for public use do not contemplate that practice. The typleal

provision authorizes acquisition by purchese “"or by proceedings had under

7. See Latin, The Arbitration of Eminent Domain Cases, 14 Right of Way 57
(1967).

8. See Brundsge, The Adaptation of Judicial Procedures to the Arbitral
Process, 5 San Diego L. Rev. 1, 3 (1968):

If there 1s a discernible trend toward greater formslism and
legalism in the arbitral process, resulting from judicial and
legislative sanction of arbitration, with a disposition to emphasize
the reviewing powers of the courts rather than their circumseriptionm,
this 1s indeed an unfortunate turn of events. . . . [Tlhe arbitral
process must remain fluid and flexible since it is consensusl in
origin and because its survival is dependent upon its effectiveness
in serving the needs of the parties.




the provisions of title seven, part three, of the Code of Civil Pro-

? and thereby seemingly compels resort to Judiclal proceedings.

cedure, "
Before 1961, an additional obstacle existed to arbitration.
California Judicial decisions hed excluded valuastions and appraisals
from the coverage of the arbliration statute on the general grounds
that they do not involve a "controversy" and, moreover, that the parties
do not necessarily contemplate either a formal hearing or the taking of
evidence.lo In revising the California Arbitration Act in 1961, the
Leglslature tock care to assure that enforceable arbitration sgreements
include "agreements providing for valustions, appraisals, and similar
proceedings."ll This express statutory approval of the arbitration of

valuaticn questions, however, has not ass yet generated any interest

in the arbitration of condemmation cases.

9. See, e.g., Cal. Civil Code § 1001. On the other hand, the only
California statute that seems definitely to require Judicial
assessment of compensation is The Property Acquisition Law (Govt.
Code §§ 15850-15866) which authorizes the State Public Works

Board to acquire property for the general purposes of state agencies,

See Govt. Code § 15854. That act, however, permits the " bosrd to
agree with the owner as to the compensation to be paid and to

incorporate that agreed figure in s stipulation in the condemnation

proceeding (Govt. Code § 15857).
10, E.g., Bewick v. Mecham, 26 Cal.2d 92, 156 P.2d 757 (1945).
11, See Cal. Code Civ. Proc. § 1280. See also Recommendation and Study

Relating to Arbitration, 3 Cal. L. Revision Comm'n Reports,
G=1, G-34 (1961).

.
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RECOMMENDATION
The Commission believes that voluntary arbitration of the issue of
compensation can become a useful slternative to the rether awkward determins-

tion of that issue by jury trial. Certainly, there is nothing sacrosanct

about jury-determined valuation figures or the process by which they are
reached. Inasmuch as "value” is determined solely from the opinions ex-
pressed by expert witnesses and the owner, the amounts determined by pro-
fessional arbitrators might be considered more "reliasbie” apd might even
prove more satisfactory in the long run to both condemnors and condemnees.
The Commission recognizes that voluntary arbitration is

not "the answer" to the need for improvements in California condemnation
procedure., Indeed, both condemning agencies and property owners may con-
tinue to display their traditicnel preference for Jury assessment of com-
pensation however clearly arbitration may be authorized and however prac-
ticable the arbitration process may be made to appear. Nonetheless, as
long as resort to arbitration is authorized on a purely voluntary basis
and the content of the arbitration agreement is left to the parties, arbi-
tration might prove to be a valuable alternative to judicial proceedings
notwithstanding that substantial changes may be made in both the substan-
tive and procedural aspects of California's condemmation lew. In short,
the parties can be expected to adept the terms upon which they are willing
to arbitrete, and the particular centent of their arbitration agreement,

in accordance with those changes.
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The Commission therefore recommends enactment of statutory provisions
that will explicitly authorize California condemnors to submit the issue
of compensation to arbitration. Public entities and agencies from whenm

property is taken should be given a similar authority. The legislation

should leave the matter of the expenses of the arbitration to the parties,
but public agencies should be clearly authorized to defray those expenses
or their share of them. It should be made clear that agreements to arbi-
trate campensation are subject to, and enforceable under, the California
Arbitration Act. In addition, the legislation should anticipate end resolve
questions that might arise as to the effect of an agreement to arbitrate
upon the condemnor's power to flle an eminent damain proceeding, to abandon
the acquisition, and the like. Lastly, the statute should authorize
recordation of arbitration agreements as a means of preventing conveyance

or encumbrance of the property without notice or being subject to the

pending  arbitration.

RECOMMENDED LEGISLATION
The Compission's recommendations would be effectuated by the enactment
of the following measure:

An act to add Chapter 3 (commencing with Section 1273.01) to

Title 7 of Part 3 of the Code of Civil Procedure, and to

amend Section 15854 of the Government Code, relating to
the acquisition of property for public use,
The people of the 8tate of Californim do enact as follows:

Section 1., Chapter 3 (commencing with Section 1273.01) iz added
to Title 7 of Part 3 of the Code of Civil Procedure, to read:
CHAPTER 3. ARBITRATION OF COMPENSATION IN

ACQUISITIONS OF PROPERTY FOR PUBLIC USE

-6 , -




()

)

§ 1273.01

Section 1273.01. "Person” defined; includes all entities, agencies, and
officers suthorized to acquire property for public use

1273.01. As used in this chapter, "person" includes all public
entities, as defined in Section 811.2 of the Government Code, but
refers to the particular department, officer, comuission, board, or
governing body authorized to acquire property for public use on

behslf of the entity.

Comment. Chapter 3 is added to provide explicit suthority for
arbitration of "Just compensation" in acquisitions of property for public
use. The intention of the ehapter is to meke arbitration availasble as an
alternative means of determining compensation in any cese in vwhich an
eminent demain proceeding may be brought. Although verious persons and
corporations, especially public utility corporstione, may take property by
eminent domein (see Civil Code Section 1001 and Section 1238 of the Code
of Civil Prouedure), no authorization fer these nongovernmentsl acquirers
to arbitrate the matter of compensation is necessary, The definition of
"person" in Section 1273.01 is therefore limited to "public entities" as
encompassingly defined in Seetion 811.2 of the Govermment Code. However,
condemnation authorizetion statutes, of which there are several hundreds,
are not addressed, in many cases, to the "entity" on whose behalf the
property 1s to be taken., With respect to the State of Califoraia, for
exepple, authorizations to acguire property for various public purposes
are conferred upon specific agencies, boards, and offleers, such as the
Depertment of Public Works, the Department of Water Resources, the State

Public Worke Board, and the Director of Aerenautics. Section 1273.01




Al

§ 1273.01
makes it clear that the authority to arbitrate conferred by this

chapter is bestowed upon these authorized acquirers and similar

instrumentalities of local governmental entities,

-8-
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§ 1273.02

Section 1273.02. Arbitration authorized; acguisitions of property for
public use

1273.02. Any person authorized to acguire property for public
use may enter into an agreement to submit, and submit to arbitration
in aceordance with the agreement, any controversy as to the compensa- !

Tion to be made in connection with acquisition of the property.

Comment. Section 1273.02 authorizes eny acguirer of property for |
public use to agree to arbitrate the guestion of compensation and to act 7
in keeping with the agreement. The following section confers a reciprocel
authority upon any "person" from whom property is being acquired. See

Recommendation Relating to Condemnation Iaw and Procedure: Number 2--

Arbitration of Just Compensation, _ Cal., L. Revision Comm'n Reports

000 (19 ).

Addition of this authority does not imply that arbitretion was not’
authorized, or was precluded, before enactment of this chapter. Nelther
does this chapter imply that public entities, agencies, and officers ;
authorized to purchase, but not to condemn, property are not authorized

to agree to arbitration. Rather, this chapter authorizes arbitration in

connection with or in lieu of eminent domsin proceedings and leaves un-
affected any other cases in which arbitration may be availabie.

Section 1273.02 does not imply that the public entity must have
complied with the formalities (such as the adoption of a formal condemna-
tion resolution) commonly prescribed as conditions precedent to the
cormencement of an eminent domein proceeding. Rather, the section con-
templates that the gquestion of compensation may be submitted to arbitration

whenever acquisition is authorized in the manner followed by the particular

entity or agency in authorizing purchases of property. As the arbitration ?
-9-




§ 1273.02

agreement ordinarily would commit the public entity to purchase the
property at the amount of the award {see Section 1273.06), the agreement
should be approved and executed in the same manner as a contract to
purchase property.

The term "compensation to be made in connection with acquisition
of the property" is intended to encompass any amounts that may be assessed
or awarded in a condemnation proceeding and, specifically, to include
severance or other damages.

The term "controversy" 1s defined, for purposes of arbitration, in

subdivision (c) of Section 1280,

«10=




§ 1273.03

Section 1273.03. Arbitration authorized; takings of public property

1273.03. Any person authorized to convey property for public
use or to compromise or settle the claim arising from a taking of
the property may enter into an agreement to submit,and submit to
arbitration in accordance with the agreement, any controversy &s to
the compensation to be received in connection with the conveyance

or claim.

Comment. Section 1273.03 extends the authorization provided by
this chapter to include "persons" who own, hold, or control public property
that may be taken by eminent domain proceedings. Public property may be
taken by eminent domein proceedings whether or not it is already "appro-
priated to a public use" (see Sections 1240 and 1241), and intragovern-
mental condemnation proceedings are a rather common phenomenon. As is
the case with Section 1273.02, Section 1273.03 encompasses all publie
entities, but refers to the particular agency, board, commission, or
officer authorized to convey public property or to compromise or settle

the .claim for compensation that arises from its being taken.

-11-




§ 1273.04

Section 1273.04. Expenses of arbitration

1273.0k. (a)} Notwithstanding Sections 1283.2 and 1284.2, an
agreement authorized by this chapter may:

(1) Provide for payment by either party or for apportionment
of all expenses of the arbitration, including witness fees and
other expenses (not including attorney fees) incurred by a party
for his own benefit;

(2) Permit the arbitrator to award such expenses, or any
portion of them, in favor of any party to the arbitration;

{3} Require the person acquiring the property to pay a
reasonable attorney fees, to be determined in accordance with the
agreement or by the arbitrator, to any other party to the arbitration.

(b) Unless the agreement otherwise provides, the person
acquiring the property shall psy all expenses of the arbitration,
not including attorney fees of other parties to the arbitration.

(c) The person acquiring the property may defray the expenses
of arbitration, including attorney fees, from funds available for
the acquisition of the property or other funds available for the
purpose, and the person relinquishing the property may defray the
expenses of arbitration from the award or from cother funds available

for the purpose.

Comment. Arbitration agreements typically provide for the payment
or allocation of expenses incident to the arbitration, and such provisions

are effective. See Qlivera v. Modiano-Schneider, Inc., 205 Cal. App.2d

9, 23 Cal. Rptr. 30 (1962). If an agreement authorized by this chapter

were patterned after the rule applicable to eminent domain proceedings,

~12-




§ 1273.04

the person from whom the property is being acquired would be entitled

to recover all "taxable costs." See Oakland v. Pacific Lumber & Mill Co.,

172 Cal. 332, 156 Pac. 468 (1916); City & County of San Francisco v.

Collins, 98 Cal. 259, 33 Pac. 56 (1893). However, Section 1283.2 {a
section of the general arbitration statute) seemingly requires each
party to an arbitration to bear the witness fees and mileage of his own
witnesses. Similarly, Section 1284.2 does not provide for the award of
"expenses incurred by & party for his own benefit." Sectlon 1273.0k
rermits the contracting parties to govern by their agreement the award
of these items, as well as all other expenses of the arbitration,
ineluding the fees of arbitrators and professicnal arbitration associlations.
With respect to attorney fees, however, subdivision (a) permits only the
person acquiring the property to undertake payment of the fees incurred
by other parties to the sgreement. For the remote eventuality in which
the matter of expenses 1s not covered by the agreement, subdivision {v)
provides that all expenses, exclusive of attorney fees, shall be diﬁ-
charged by the acquiring agency. Subdivision (c¢) is included to assure
that any party to the agreement is authorized to defray expenses from
the funds available for acquisition of the property, from the award, or

from other funds available for the purpose.




§ 1273.05

Section 1273.05. Effect and enforceability of agreements

1273.05. BExcept as specifically provided in this chapter,
agreements authorized by this chapter are subjeect to Title 9
(commencing with Section 1280) of this part. Such an agreement
may be made whether or not an eminent domain proceeding has been
commenced to acquire the property. If an eminent domain proceed-
ing hes been commenced or is commenced, any petition or response
relating to the arbitration shall be filed and determined in the
eminent domain proceeding. Notwithstanding Section 1281.4, an
agreement authorized by this chapter does not waive or restrict the
power of any person to commence and prosecute an eminent domain pro-
ceeding, including the taking of possession prior to Judgment.,
except that upon motion of a party to the eminent domain proceeding,
the court shall stay the determination of compensation until any
petitlion for an order to arbitrate is determined and, if arbitration
is ordered, until arbitration is had in accordance with the order.
Unless the agreement otherwise expressly provides, the effect and
enforceability of an agreement authorized by this chapter is not
defeated or impaired by contention or proof by any party to the
agreement that the person acqulring the property pursuant tc the
agreement lacks the power or capacity to take the property by
eminent domain proceedings. Notwithstanding the rules as to venue
provided by Sections 1292 and 1292.2, any petition relating to
arbitration authorized by thie chepter may be filed in the superior
court in the county iIn which the property, or any portion of the

rroperty, is located.

-
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§ 1273.05

Comment. Section 1273.05 makes it clear that, in general, agreements
to arbitrate an issue of compensation are subject to the arbitration statute
(Sections 1280-1294.2). See, in particular, Sections 1285-1288.8 (enforce-
ment of the award) and 1290-129%4.2 {judicial proceedings relating to the
arbitration or the award). The section makes minor adaptive changes in the
application of that statute to such agreements. The section also makes clear

that an eminent domain proceeding mey be begun and prosecuted notwithstanding

an agreement to arbltrate the question of compensation. There are, of

course, constitutional obstacles to any attempt to "contract away" the

power to take property Ty eminent domzin. There would appesr to be no
objection, however, to staying the determination of compensation in an
eminent domain proceeding pending an agreed arbitration. That practice
is provided for as to other arbitrations by Section 1281.k. This provision
of Section 1273.05 may allay the fears of condemnors that entry into an
egreement to arbitrate msy impair or delay the condemnor's power to take
the property or to take "immediate possession.” If an eminent domain
proceeding is pending, good sense dictates that any petition relating to
the arbitration or award should be filed and determined in the eminent
domain proceeding. The section also contemplates that, if an eminent
domein proceeding is pending, the arbitration award, whether confirmed
{see Section 1287.4) or not confirmed or vacated (see Section 1287.6)
may be entered as the amount of compensation in the Jjudgment of condem-

nation. See Cary v. Long, 181 Cal. 443, 184 Pac. 857 (1919); In re

§1l1liman, 159 Cal. 155, 113 Pac. 135 (1911). The section makes it clear,
however, that, unless the parties expressly agree to the contrary, an

agreement to arbitrate and to purchase and sell at the amount of the award

-15-




§ 1273.05

is not impaired by any contention of either party that the acquirer

lacks the power to take the property by eminent domsin. Cf. People v.

Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967); Beistline v,

City of San Diego, 256 F.2d 421 {9th Cir. 1958). The last sentence-of

the section permits judicisl proceedings relating to the arbitration

to be brought in the county in which the property lies, in addition to

the other counties specified in Secticns 1292 and 1292.2. This additional
venue corresponds with the rule as to venue for eminent domaln proceedings.

See Section 1243.
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§ 1273.06

Section 1273.06. Abandomment of acquisition; consequences of sbandonment

1273.06. An agreement authorized by this chapter may specify
the privilege, if any, of the party acquiring the property to
abandqn the acquisition, the arbitration proceeding, and any
eminent domain proceeding that may have been, or may be, filed.
Unless the agreement otherwise provides, the party acquiring the
property may abandon the acquisition, the arbitration proceeding,
and any eminent domain proceeding within the pericd for filing and
serving a petition or response toc vacate an arbitration award under
Sections 1288 and 1288.2. The agreement may also specify the expenses,
if any, to be awarded the party from whom the property was to be
acguired. Unless the agreement otherwise provides, that party shall
be entitied to gll of his expenses of the arbitrstion, including
but not limited toc reasonable attorney fees, appraisal fees, and
fees for the services of other experts, and the amount of such
expenses may be determined by the arbitrator and be included in the

award.

Comment. Section 1273.06 permits the parties to the agreement to
deal with the privilege of the acquirer to abanden the acquisition and
to specify the consequences of abandonment. For the remote case in which
the agreement would not eover the privilege to abandon, the section
permits the party who was to have acquired the property to abandon within the
time within which a petition or "respomee" to vacate an arbitration award
may be flled and served. Generally +this period 1s 100 days after service

of the award or ten days after service of a petition to confirm an award.




§ 1273.06

See Coordinated Constr., Inc. v. Canoga Big "a," Inc., 328 Cal. App.2d 313, :
L7 cal. Rptr. 749 (1965). The section also makes it clear that the agree- :
ment may specify the expenses, If any, that are to be awarded to the

"condemnee" in the event of abandomment. The expenses mede recoverable in

the absence of agreement are generally those specified in Section 4O of

the Eminent Domain Arbiltration Rules of the American Arbitration Association

{June 1, 1968}, except that no provision is included for payment of "an

amount not in excess of ten-percent (10%) of the amount the Owner would

have been entitled to had the Agency not abandoned those proceedings.”

In the absence of agreement, of course, if an eminent domein proceeding

has been filed, the abandonment of that judiclel proceeding and the

recovery of expenses in that proceeding would be governed by Section 1255a,

rather than by Section 1273.06. In determining the "expenses reasonably

and necessarily incurred” in that proceeding, the court undoubtedly would

take into account the arbitration eaward of expenses, and preclude duplicate

recovery of the same items.
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§ 2273.07

Section 1273.07. Recordation of agreements

1273.07. Agreements authorized by this chapter mey he acknowledged
and recorded in the same manner and with the same effect as conveyances

of real property.

Comment. Section 1273.07 permits the agreements authorized by this
chapter to be acknowledged and recorded to afford "constructive notice"
to subsequent purchasers and lienors. Arbitration rules may provide for
the escrowing of an instrument of transfer (see, e.g., Sections 1, 44,
and 45 of the Eminent Domain Arbitvation Rules of the American Arbitration
Associstion (June 1, 1968)}), but such an escrow would not, of itself,
protect the "condemnor" against subsequent transferees. -Thia:section
provides a means for obtaining such protection (see Civil Code Sections
1213-1220) and is calculated to meke unnecessary the filing of an eminent
domain proceeding for no purpose other than to cbtain the effect of a lis
pendens. This chapter contains no provisions comparable to Code of Civil
Procedure Sections 1244, 1246, and 1246.1, which require that all persons
having an interest in the property be named as defendants in the condemna-
tion complaint, permit anﬁ umnamed interest holder to intervene in the
proceeding, and provide for allocation of the award among holders of
various interests. The chapter assumes that prudence on the part of the
acquiring agency will asssure that it agrees to arbitrate with the person
who owns the interest it seeks to acquire. Alsc, the interesis of
persons other than parties to the arbitration would be unaffected by the
arbitration agreement or the effectuation ¢of that agreement. In short,
unlike the in rem character of an eminent domain proceeding, an arbitration
cperates only as a contract and conveyance between the partlies to the

particular agreement.
-19-
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§ 15854

Sec. -2. Section 15854 of the Government Code is amended
to read:

15854. Property shall be acqguired pursuant to this part by
condemnation in the manner provided in Title 7 of Part 3 of the
Code of Civil Procedure, and all money paid from any appropriation
rade pursuant to this part shall be expended only in accordance
with a2 judgment in condemnetion or with a verdict of the jury or
determination by the trisl court fixing the amount of compensation
to be pald. This requirement shall not apply to any of the following:

(&) Any acquisitions from the federal government or its
agencies.

(v) Any acquisitions from the University of California or
other state agencies.

{c) The acquisitions of parcels of property, or lesser estates
or interests therein, for less than five thousand dollars ($5,000),
unless part of an area made up of more than one parcel which in
total would cost more than five thousand dollars ($5,000) which
the board by resclution exempts from this requirement.

(@) Any scquisition as to which the cwner and the State have
agreed to the price and the State Public Works Poard by unanimous
vote determines that such price is fair and reasonable and scquisition
by condemnation is not necessary.

(e) Any acquisition as to which the owner and the State Public

Works Board have agreed to arbitration of the compensation to be

paid in accordance with Chapter 3 (commencing with Section 1273.01)

of Title 7 of Part 3 of the Code of Civil Procedure.
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