# 65.20 6/16/69
Memorandum 69-75
Subject: Study 65.20 - Inverse Condemnstion (Right to Enter, Survey,
and Exsmine Property)

In this memorandum, we review the comments received after distribution
of the tentative recommendation relating to the right to enter, survey,
and examine property. A copy of the recommendation, as well as copies of
most of the comments received (Exhibits I-VII), are attached heretc.

At the June 26-28 meeting, we hope the Commission will be able to
review these mteripls and make any necessary changes in the tentative
recompendation in order that the recommendation may be printed during the

sumner for submission to the Legislature in the fall.

General reaction

The recommendation seems to have had & generally favorable, if not
enthusiastic, regeption. The County Counsels of both San Diego {Exhibit II1)
and Los Angeles Counties (Exhibit IV) approve the recommendation as drafted
as a helpful and desirable clarification. {To the same effect is sn
unreproduced letter frow G. J. Cummings, Professional Engigeer.) With one
minor chgnge (discussed below), and a reservation concerning the award of
attorney's fees, the State Bar Committee on Covermmental Liability and
Condemnation also extends its epproval. Only the Department of Public Works
(Exhibit 1) 1s really ¢riticel of the recommendstion and would sppsrently
oppose it in its present form. The specific criticisms of the Department

will be presented in grder below.

Sectiog 1242.
The Stete By Committee on Governmentsl Liabiliiy and ondegnat-ion

would reyise subdjivision {a) to provide:
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(a) A person having the power of eminent domain may enter
upon a property and conduct surveys, map-making, and examinations
bo-detarmine-tha-suitability-ef-the-proparby-for-aequisition-for
a-purpese-fer-vhieh-the-pever-may-be-exereised reasonably related
to the purpose for which the power may be exercised.

Bubstantively, the respective provisions are similar, if not identicsl.

The Committee's proposal is possibly broader in scope or at least may permit

such an interpretation, but ectuslly there seems little to choose from %
between the two except the Committee's proposal does seem to read more 2
smoothly. The staff recommends the change be accepted.

The Department of Public Works comments that it is satisfled with ite
authority under existing 8ection 1242 and has experienced very little
trouble under this statute. The Department does not explain what happens
when it does have trouble. An explanation would be helpful since the

present statute, on 1ts faece, appears to grant a blanket authority tc enter

and survey. COne suspects that this has been used on cecasion to overconme
even warranted opposition to an entry sinee only the most oppressed and

determined lsndowner {e.g., Jaccbeen} would attempt to take on the state

in the present uncertain state of the law. |
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Section 1242.5

The tentetive recommendation makes the procedure provided by Section
1242.5 available in all cases of entry and survey where substantial damage
may occur. Moreover, where the public entity itself seeks the court order
it must do so on & noticed motion. These twc changes have focused attention
on the provisicn of attorney's fees contained in the present statute and

continued in the tentative recoumendation. The Bar Committee comments

that "the subject of attorney's fees 1s of such general import that it

should not be treated separately from the general problem." Less restrained
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is the Department of Public Works which foresees "harassment” by the
owner of the public entity, umnnecessary expense, an increase in litigation,

and court delay. This sentiment is also reflected in Exhibits V and VI.

There seems little that can be added to prior discussion in making a
decision on this issue. Present law provides for attorney's fees, but it
is limited in scope (it is restricted to takings for reservoeir purposes)
and permits & court order to be obtained by the entity EE.EEEEE‘ This
comblnation of features has undoubtedly made it noncontroversiai. The

staff does not feel that the provision for attorney's fees is in any way

wrong, but in view of the comments received the Commission may wish to take
another lock at thils issue.
The Department of Public Works also comments unfavorably on subdivision

(d). This subdivieion permits the lendowner to be compensated from the

deposit posted for the damage shown to have occurred. The Department feels
that this may lead to double compensation where the land surveyed is sub- _ E
sequently acquired by the condemnor. The Department further suggesis that
"an offset . . . be made by the court against the award of Just compensation.
This offset would be the amount previocusly paid for physical desmages caused
to the property by a previous entry where the owner had not cured such
damage prior to the taking of the title or possession by the condemnor . "
Scme reflection on the poesible situations that can occur suggest
that the recommendation, as drafted, is sound and that the Department's
proposal would actually penalize a landowner. Assuming that there has been
an entry causing damege, two situations can occur: {1) The owner could be
compensated for the deamage and do nothing with the money to restore his
property. In this event, the property, when (and if) taken, will be

valued in its unrestored condition; its fair market value should, in thecry,
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be automatically reduced through the appraissl process by exactly the

amount of compensation previously paid. The Department's apparent
suggestion that a further offset be made in an amount equal to the compen-
sation previously psid would fesult in a "double” deduction and the land-
owner would not be Jjustly compensated. (2) The owner could be ccmpensated
for the damage and could then restore his property to its former condition.
The condemnor would then be required to pay the fair market value of the
property in its restored condition upon & subsequent taking. In a limited
sense, the condemnor would have to pay twice for the same property. However,
it must be noted that the improvements made after the date of taking will not
be compensated for so the condemnor can, to some extent, eliminate the
problem by prompt action in condemning the property it seeks. More
inpertantly, the lendcwmer is entitled to have his property in its undamaged
condition at all times and, if this property is subsequently acquired, he is
entitled to receive the full fair market value of this property. The
condemnor should not be permitted to damage the property and then force the
landowner to & cholce of what to do with his money that will be adversely
affected by the uncertain action of the condemnor. To keep this issue in
perspective, it might also be noted that the condemning agenciee indicate
that they seldom cause any damage and almost inveriebly cbtain the voluntary
consent, of the owners to do what is necessary. (The foregoing discussion
would alsc seem to cover point 3, in Exhibit VII.)

Finally, with respect to Section 1242.5, the suggestion is made (Exhibit
II):

that in the event an action in eminent domain is subsequently filed

the eclaim for any damages by reason of previous entries should be

asgertable in the action by way of cross-complaint or affirmative

defense. This would tend to eliminate multiplicity of actions and
also greetly dimipish the burdens upon the Court and the landownper. .
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{Tlhe damages ordinarily incurred by reason of the prior entries
are usuglly very minor in relationship to the damages involwved in
the condemnation case itself; . . . it would not be economically
feasible to initiste & suit, but it would be economically feasible
to assert 1t by way of affirmative defense or cross-complaint.

There is some merit to the suggestion, but in part one's response
depends on the declsion regarding attorney's fees. Certainly the procedure
contemplated under Section 12U2.5 is simple, expeditiocus and economical E
enough to enable the landowner to¢ assert his clailm for dameges under that
sectlon without delay or expense. Especially is this true if the landowner

recovers his attorney's fees. However, consideration might be given to

authorizing (if authorization is necessary)} a cross-complaint for damages
for entry in a subsequent eminent domain action. Problems arise, however,
with respect to the effect of such authorization on the basic claims
statute and the statute of limitatioms.

Tt is alsc noted (Exhibit VII) that, "no provision is mede for dis-
position to lien or deed of trust holders of any of the meoney paid into
court." In view of the relatively mincor dameges anticipated, it is
ecorrectly assumed that the Commission's "intent is to permit those_parties

to intervene if they believe they are entitled to any of the money.”

Section 815.8

The City Attorney for the City of Cakland {Exhibit VII) also points
out that we have failed to incorporate the same phrases in Section 1242
and Section 815.8 relating to the activities of the entity on the property.
In Section 1242 we refer to “surveys, map-making, and examinations"; in
Section 815.8, this is broadened to include "surveys, map-making,

explorations, examinations, tests, drillings, soundings, appraisals, or



related activities." The staff believes that the inconsistency was
unintended and inadvertent and suggests that the sections be conformed
both to read: . . . make studies, surveys, tests, soundings, appraisals,
113

or engage in related activities . .

Respectfully submitted,

Jack I. Horton
Associate Counsel
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Memo 6975 | EXHIBIT I

STATE OF CALIFORNIA—TRANSPORTATION AGENCY ' ROMALD REAGAN, Governor
KTMENT OF PUBLIC WORKS .
GAL DIVISION
1120 N STREET, SACRAMENTO 95834 :

April 3, 1969

Mr. John H, DeMoully

Executive Secretary

Californias Law Revision Commission
School of Law

Stanford Unlversity

Stanford, California, 94305

Dear Mr. DeMoully:

Re: Tentative Recommendation Relatl to Inverse Condemn-
ation -~ The F?Iﬁiiggd“fﬁ Eﬁf§¥E§Eﬁ¥?§;”§EH Examine
P’rogertx. '

The Department of Public Works has not officially
commented upon this tentative recommendation, although
its representatives hsve made various commentz at the
meetings of the Commisslon which considered this matter.
At those meetings representatives of the department
reiterated that the department was satisfied with lts
present statutory authority under C.C.P. §1242 to enter
and survey for highway location, and had experlenced very
few problems under this statute. Because of this, the
department does not see the need for the rather cumber-
some proposed provisions of obtainlng court orders to
enter and survey with deposits of compensation to cover
probsble damage snd reimbursement of attorneys fees to
counsel representing property owners wishing to contest
the proceedings. The department feels that such proced-
ures will encourage those few landowners who will take
any steps to harrass legitimate ends of a public agency
in locating the public work. This i1s especially true

if the cost to the owner of such harrassment 1s borne by
the agency in reimbursing him for his attorneys fees.

In the Commission's comments to §1242.5 1t states that where
"... the entry and activitles upon the property will

involve no more than trivial injuries to the property

and inconsequential interference with the. owner's

possession and use ... neither the owner's permission



Mr. John H. DeMoully -2- April 3, 1869

nor the court order is required." While this may be

true in a legal sense, as & practical matter it will
probably not be true. In most instances where an agree-
ment cannot be reached, the owner will claim that there
iz & llkelihood of compensable damage even though the
condemnor belleves that there will not be such damage.
Therefore whenever an agreement cannct be reached with
an owner, §1242.5 will be followed. Under the provisions
of §1242.5 there must be & noticed hearing and the
property owner will be compensated for his attorney's
fees. With a provision for the payment of attorney fees
the property owner's attorney must, as a practical
matter, at least attend the hearing to assure that no
serious harm will befall his client, It will also be
necegsary to have the testimony of the engineers or
surveyors as 1o what Is proposed. Most hearings would
therefore teke a minimum of two hours of court time even
where the result is that there is no more than a trivial
injury to the property and an inconsequentlal interference
wlth the owner's possession and use. In most cases where
agreements cannot be reached with the owner the cost for
the attorney's fees wlll exceed the actual damages and in
addition there will be s great waste of court time.

The department, at various meetings of the Commission,
expressed strong reservations about the affect of proposed
§1242.5(d) in resulting in substantial double compensation
to the property owner. That section provlides that the
court may, within six months after the date of authorlzed
entry, award to the cwner damages ceaused by the entry out
of the money placed on deposit by the agency. As expressed
to the Commission, in most highwey takings, the land survey-
ed 1s eventually included in the land taken for construction
of the public improvement. Where such land is taken, for
practical purpcses, it is customary to value 1t without
regard to any physical damages which it may have suffered
during the entry. If the wvalues of the taking is determined
a8 is customary, and the landowner has previously received
compensation for physical demage caused during the entry,

it cannot be quesioned that the owner has received what

may be a substantial amount of double compensation when

the two awards are conslidered jointly.

At a meeting of the Commission, & representative of the
department discussed & possible cure to thils danger of
double compensation. 7This would provide an offset to be
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made by the court against the award of Just compensation.
Thig offset would be the smount previously pald for
physical damages caused to the property by a previous
entry where the owner had not cured such damage prior

to the taking of title or poesession by the condemnor.
For some reason, the Commission felt that this problem
fell into the De minimis caetegory and left the statute
in its present proposed state with.no provision or guide
to the courts in preventing double compensation to the
owner for physical damage caused during the course of
survey when the property is eventually taken for the
publiec project.

Again the Department expresses its appreciation for the
opportunity afforded it by the Commission to comnent
on its propoaals.

Very truly yours,

ROBERT F, CARLSON
Assigtant Chief Counsgel

Encls. 20 Copies

cels to: Willard A. Shank, A.G.'s Office

Norman B. Peek " "
Robert L. Bergman " "
Thomas H. Clayton, Gen. Serv.
Norman Wolf
League of Cities
Russell B. Jarvis
Sen Diego, Santa Clara, and Santa Barbara

i County Counsels
K. Duene Lyders
Robert W. James, Dept. of Water Res.
John Smock, Judicisl Counsel
Richard Allen, Dept. of Water Res.
Dept. of Public Wks. (S.F. & L.A. Legal Offices) 10 each

" " " b S. D. Legal Office) - 5

Los Angeles County Counsel .



Momo 65~75 EXHIRT? II

C’ DESMOND, MILLER, DESMOND & WEST

ATTORMEYS AT LAW TARL 3, DESMOND
ai& "W STREET tuDk - 1ess)
SACRAMENTO, CALIFORNIA 25814 E'\E:?:if.:'o':;"“
TELCAHONK: (I8 443-20%]
RICHARD F. DESMOND
) LOUEIS N, DESMOND
BILL W. WEST
Febru.ary 1?, 1969 CAROL MILLERA

JOHN LIEBERT
JOHN R, LEWIS, OR.

California Law Revision Commission

School of Law ‘

Stanford University

Stanford, California 94305

Re: Tentative Recommendation Relatin%nto Inverse
Condemnation - The Privilege to Enter, Survey
and Examine 2roperty

Gentlemen:

Please be advised that our office has: considered and
studied the above referenced tentative recommendation
and find no quarrel with the conclusipns expressed
therein. !

We do, however, strongly recommend and urge that the
Commission consider additional rec ndation that in
the event that an action in eminent owain is sub-
sequently filed the claim for any d es by reason

of previous entries should be assert ble in the action
by way of cross-complaint or affirmatiive defense.

This would tend to eliminate wultiplicity of actions
and alsc greatly diminish the burdens upon the Court
and the landowner. An additional regson for this is
that the damages ordinarily incurred by reason of the
prior: entries are usually very minor in relationship to
the damages involved in the condemma jon case itself.

As an experienced attorney in this field representing
landowners, it has been my experience that in most
cases involving the damages which you are considering,
it would not be economically feasible to initiate a
sult, but it would be economically fﬁasible to assert
it by way of affirmative defense or rross-complaint.

Yours very truly,

o /

DESMOND, MILLER, DESMOND & WEST

RFD:bk




BERTRAM MC LEES, JR.
CAURTY COLMSEL

COUNTY COUNSEL
322 COUNTY
SAN DIEST. CALIFORNIA 92101

Lol
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TTLm

HIsTT IiT

SRS

ROBERT G, BERREY
ASSISTANY COMNTY COUMSEL

CEPULTIES
DUAME . CARNES
OOMALD L, TLARK
JOSEPH KASE, 2R,

LAWRENCE KARILOFF
LLOYD M, HARMON, JR,
BETTY E. BOOMNE
PARKER 0. i EACH
WILLI1AM C. GEORGE
ROGERT B, HUTCHING
JAMES E, SMITH
JOMN MC EVOY

of San Dﬁeg@

OFFICE OF

ADMIMTSTRATION CENTER

Feoruary 10, 19Go ARNE HANSEM

Mr. John H. Dedouliy
Caiifornia Law Hevision Commission
School of Law
Stanford Universiiy
Stanford, Californiz 94305
Dear fr. Ledmoully:

Re: ‘“Tentatlive ”ccor 5

{z) Inverse Concemniatlon - Priviieze to Enter,
Jurvey ana La&Ml{E Property
e } Congennatlon LEW O ALG Frogegure - F.ig!ﬂt- s
Take Dyrcags

Wa have revieweg the tentative recommendations furnished oy
your office in bthe ajsove peforenced metters on whieh you have
requeated comments. We AIres wien Une proposals as sucmittea To
the waw Revislon Commission.

Gur of Flee nas Leen facew with the proovlem on toe rignt of

a condermning ageney Lo survey and exarine precerty, even after
a complaint in emicent comain has peen Tiled. Norsover, school
gistricts d¢c not have iLne vight of prior pessesslon in eminent
comaln ovrodesdings anc thelr right to enter anc MEKEe Surveys is
not clear urdier existing law. The amenonme nts to Sections 1242
and 1242.5 of the Cous of Civis Emgeedure wiil c¢larify these
issues.

Thig office alsc has nad provlems in specilic cases wnere

sehool districts have oor

1onal proverty to provide aecess Lo property

the past we have acvised

authority to acquire properuy
ctherslse
Ecucation Code Secticn 15ECY wnien

=58

and grounas unl

siceres possicle acquisition of addl-
riot Laken. In
schaocl distriets tnat toey have nho

for use ctner than school bulldings
specifically authorized. (See
guthorizes acquisiticon of

property by & school districes ¢or streets in front of property
owned by tne aistrict wnen regul ired for schncol purposes; and
Seetion 15251 which aut:oriz&a & school cistrict to acguire
iand for & 'school appreoacn’ whlen is nol more Lnan one-~half
mile in length and is entirely outside the boundaries of any
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JOHN B MAHARG
CROURTY COUNSEL

JOMN H LARSON
SPECIAL ASSISTANT

CLARENTCE H. LANGSTAFF

DAVID DL MiIX

EDWARED H. GAYLORD

ROBERT . LYNCH

SJOEL R BENMNETY

AR CEARLY

JAMES W BRIGGS

PONALD ¥, BYRNE
ASESISTARTS

MEMRY W ﬂA.hltYY

" — v &
MACISeN ¥-3&Y Wl LN . ITODM;‘D

SFFICES OF S E R nbaen
- - - M S T & RCREAT -. o
iHE COUNTY COUNSEL S ey Spaaee
- - X - " . AL
OF LOS ANCELES COUNTY RUSEAR Lhamvar,
SUITE B4B HALL 2F ADMINISTRATION y;;:&,é:;:i:{én"-'n
500 WEST TEMPLE STREET CINON HOLSTEN
EoNat
LOS ANGELES, CALIFORNIA 90012 RUBRE L HOWCLL

February 7, 1949 :‘.’::5'.' LSS e an

Mr. John B. DeMoully
Executive Secretary
California Law Revision Copmission

School of Law

Stanford University
Stanford, California 94305

California Law Revision Commission
Inverse Condemnation
The Privilege to Enter, Survey, and Examine

Propertiy

Dear Mr. DeMoully:

This office wishes to express approval of your

tentative recommendation to authorize all public agencies
to enter, survey and examine property under the terms and
conditions set forth in your proposal.

Very truly yours,

JOHR D. MAHARG
County Counsel

fl‘ K .' had

4 f'([ - i e .r
l," - -,: -
S ' oAl L '{"

B}r DR L
Terry C. Smlth
Deputy County Counsel




RuTanN & TUCKER

ATTORNEYS AT LaW

<:: Yemo 69«75 EXHIBIT ¥

AW ALTAR AEmARD A CURKLTY POET GFFLE JAMES B. TULKER,
. . et L . LD
Ml FOAD w, BANL WEOHART A MAMPEL 5T OFF:LL BIX 078 \BR8- 195D
NOWMAN <, SHCHEGAARD JGRH B, HURLEY Y, R, B NORTH L L
».RODGER MOWELL MITHAEL W IMMILL a BELADWA:
JAMES B TUSLER COL.EEN . CLAAL SAMTA ANA, SALIFORMIA SE70Z -
AN P, BHALLEAREAGLR WAL B3 ey Bbn 4L P OF CoUREEL
TAMER W MIGRL JORH L HILAR {7.4; 4l 845 0+ B36-2200 w. K. LIRDSAY
RENALAT w, WAL IR TrROMAS B BURRL
ALERANOLE BOGWIE IR G, GIUNAS R, IR, . LOS ANGELES QFFICE
KOMEN? L AISLEY BRUCE B, WALLACE .
RoRERT o 100E o e ln = SUITE 533 BANK OF CALIFORKIA BUILTHIRG
MIEK £.VRCCA Lengs §, BOLDGBY 550 SOUTH FLOWER 3TRELET
FRATE B SURATLING RODOLIY #OKTE tanud LOS ANGELES, CALIFOARNIA SDOI1?
HARET 4, WERTCH RONALG P ARRINGTCH . - y 3
e ns o, RONALE P ANA O ] January 27 5 1569 TELEPHONE [213] 620 G482
EGMURS @, CASEY '
JmAn::o‘!.r::-::;lﬂn: LAGLNA HILLS OFFICE

. SWITE 3C0 ROSSMODA BUNLDING

SOrM W, WINEENT

WiLLIAE N Ak B35l PASED DE VALERCIA

, LAGLNA HILLS, CALIFORAIA S2653
California Law Revision Commission TELEPHONE (714} 8352200
School of Law of Stanford University

Stanford, California 9‘:}305 1% REPLY PLEASE REFER TO

Gentlemen:

Recently 1 received the Commission's "Tentative Recommen-
daticn Relating to Inverse Coundemnation--The Privilege to Enter,
Survey and Examine Property" and "Tentative Recowmmendations
Relating to Condemnation Law and Procedure--The Right to Take
(Byroads)". You requested my comments relating to these recom-

mendations.

(: Our firm represents some 25 public agencies on the condem-
nor's side of condcmnation cases. In addition, we represent a

large number of propexrty owners. We have no quarrel with your
concept or proposals relating to the privilege to enter, survey
and examine property, except wheveln you propose that the court
might require upon application by the congemneor that an order to
enter property be conditioned upen a security deposit where that
security deposit would include an amount fo reimburse the owners
of the property for costs and attorney's fees, Although I person-
ally would be happy to sce the entire law changed so0 that property
owners are compensated for attorneys fees in all cases involving
direct as well as inverse condemnation, your concept would cer-
tainly change the existing law. If attormey's fees are to be paid
in order to secure the right to use property temporarily. for
surveys, why should they not be paid when we have a temporary
easement, for example, for construction purposes? Why not when
a permanent taking cccurs? Just compensation has been held not
to include attorneys fees to date. If your proposal were made
I think that most attorneys for property owners would simply
take the position in evexry case where a survey is sought that
they would refuse entry. Thereafter, the public agency would
apply for a court order and the property ovmer's attorney would
come intc court and claim that a security deposit be put up and
also that he be awarded attorneys fees. I seems to me that this
provision relating to attorneys feos should receive further comsi-

(: deration by the Coumission.

AN




RuTtanN & TUCKER ‘ i

California Law Revision COmﬁission
January 27, 1969
Page Two

Your second recommendation relating to byroads in our
opinion adds to the flexibility of cendemning agencies in that
they would be able to acguire access roads onto otherwise land-
- locked parcels without the question of public use and necessity
being raised. Unfortunately, however, the recommendations of the
Commission purport to change the probable existing law that a
private individual could condemn au access route so that a parcel
of landlocked propecty cculd be developed. Your own study points
out that this change is contemplated. As your study also points
out on page 17: "Maximump wtilization of land is important."
You state on page 3 of your teatative recommendations relating to
byroads that the "Commission has concluded that if there is any {
need for the acquisiticn of a byroad by condemnation, the appro-
priate legislative body rather than a private person should ini-
tiate the procecedings: by deleting the word “byroads' from
§ 1238 of the CCF and eupressly providing that a public agency
can acquire byrcads and by statements such as the above it can
‘be expected that courts in the state would hold that a private
person could not condemn a byrcad. Any court interpreting these
new preposals is certain to consider the Law Revision Commission's
recommendations as part of Mlegislative history', if nothing else.
In our opinion this proposed change is an extremely undesirable
change. :

There are few if anv legisiative bodies or public entities
who are willing to take on additional condemnation cases simply
to expedite the development of property that way be landlocked.
To be sure, if a contemplated condemnation action by a public
entity is responsible for the landlocking of a parcel of land,
the public entity should be expzcted to usc your proposed Sectionms,
but in other events the property owner is likely only to find a
deaf ear when he seeks that sort of help. If the Commission has
any evidence to indicate that it is better to allow only public
entities to: acquire access roads to landlocked parcels, then I
think the Commission should state what evidence it has that this
result is desirable. Those of us who represent property owners in
rapidly developing counties would certainly arvive at the oppo-
site conclusion. If the Commission is not disposed to provide in
the law that private individuals can condemn a so-called byrocad
when thev are able to show strict necessity, then at least the
Commission shculd not change what many of us believe is the
existing law allowing such condemnations without substantial
evidence that such change is necessary.

{ s
.

-w.} Homer L. ﬁcCormick, Jr.

incer
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SACRAMENTO MUNICHRL UTILITY DISTRICT [0 68Xt S Streel, Box 15820, Sacramento, California 95813; (916) 452—321_1

January 23, 1969

Mr. John H, DsMoully

Executive Secrefary

California Law Revision Cormission
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Thank you for your ;atrex of January 15, 1969, clari-
fying the Law Revision Commission's tentative recommendation
relating te Section 1242.9%,

As you point out, the requiremeni of reimbursement of
attorney’'s fees is already present under the existing Section
1242.5," However, under the exisring section an entry order may
be obrained without notice and apon deposit of security suffi-
clent to compensabe the landowner for camqbe conly. The attorney
fee provisions of che ehka?lhg Section 1242.5 come into play
only if the landowner takes the initiative and commences litiga-
tion., I would guess that tha atiorney fee prevxmlcns of the
existing Section 12475 nave rarely been used,

: The provosed Secuion L2473 would require notice to
lLandowners aund would requive the Court fo sot the initial
deposirc so as to laciude reasonable attc; ey s fees in every
instance, I feel that there will be more litigation under the
proposed Section 1242.5 than under th aal5t1ng section and
thai the over-all sffect will be a si gﬂl;lﬁaﬁ* step toward the
award of attorvev’s lees teo property owners in condempation

proceedings,

One might also approach the question from a consider-
ation of the proposed Section 815.8. Reither that proposed
section nor the existing sectiong in Pa?t 2 ofF the Govermment
Code contemplate the award of atrorney's fees in litigatiom
against public agencies.

1 do appreciate that it may be difficult to remove
the atlorney fee provisiens in any expansion of Section 1242.5
in view of the fact that those provisions exist in the present
section, but I think some consideration might be given to that
possibpilicy.

Very truly yours,

¢

. _;? K ‘ 5 P #

D mbe & .‘;w“‘i‘-ﬂs’_«m
Bavid 5. Kap
Attotney g
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California Law Revision Commission
School of Law '
Stanford, Cal. 94305

Attn: Mr. John H. De Moully

Re: Comments re Tentative

and Examine Property
Dear Mr. DeMoully:

In response tc your request
Tentative Recommendation Relating tqg

we submit the following comwents:
1.

disposition to lien or deed of trust
money paid into court.

to any of the money.

2.
Section 815.8 of the CGovernment Code
of the Code of Civil Procedure.

ducting an appraisal of property.

3. Although no mention is
statues or in the comments, it is as
damage to the property caused by the
preliminary investigation of the pro
consideration by the appraisers when
property for purposes of condemmatio
been corrected.

t:) Very trul
cc: League of '
Cal. Cities E?ﬁﬁkgtﬁb
. Berkeley, Cal. ﬂép
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CAKLAND

Recommendation
Relating to Inverse Condemnation
-~ The Privilege to Enter, Survey

-- The Privilege to Enter, Survey and Examine Property,

Section 1742.5 - mno pravision is made for

We dassume the intent is to permit
those parties to intervens if they believe they are entitled

"Appraisais" are specifically mentioned in

, but not in Section 1242
Whether this was done inad-
vertently or on purpose is not discussed in the comment.

We question the need to make a publip agency iiable for con-

. Deputy City Attorney
i ﬁ- o

A

CATY HALL sasiz
CRESTVIEW 2.360%

January 20, 1969

for comments on the
Inverse Condemmation

holders of any of the

de either in the proposed
umed that any permanent
condemning agency in its
erty could be taken into
they are valuing the
unless the damage has

yours,
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relsting to

INVERSE CONDEMNATION
THE PRIVILEGE TO ENTER, SURVEY, ANP

EXAMINE FPROPERTY

CALIFORNIA LAW REVISION CCOMMISSION
School of Law
Stanford University
Stanford, Celifornis 94305

WARNING: This tentative recommendation is being distributed sc that
interested persons will be advised of the Cormiasion’'s tentative con-
clusions mnd ean make their views known to the Commission. Any
comments sent to the Commission will be considered when the Commission
determines what recommendation it will make to the Californis Legislature.
The ®-mmission often substantially revises tentative recommendmtions
as a result of the comments it receives. Hence this tentative reccmmen-
dation is not necessarily the reccmmendation the Commission will submit

. to the Legislature.




. NOTE : .

This recommendation ineludes an explanatory Comment 10 each

section of the recommended legislation. The Comments are written

as if the legislation were enacted since their primary purpose is

to explain the law as it would exist (if enacted) to those who will
have occasion to use it after it is in effect.
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# &5 Revised December 15, 1968

TENTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relating to

INVERSE CONDEMNATIION
THE PRIVILEGE TO ENIER, SURVEY, AND

EXAMINE PROPERE@Y
BACKGROUND

Since adoption of the Code of CiviliProcedure in 1872, Section 12k2
hes suthorized any condemnarl to enter 14nd it is contemplating acquiring
and to "make examineticons, surveys, and 4&@3 thereof.” The cbvious
purpose of this longstanding privilege 14 to enable the acquiring mgency
to determine the suitability of the prop%rty for public use. Sectiocn 1242
does not require any formslities such asinotice to the property owner or a
preliminsry court order. Although the qqeation appears never to have
reached the appellste courts, presumablyéthe condemnor could invoke the
superior court’s aid by wey of a writ ofiaaaistance or cther appropriate
process.

In early sppellate court deciaions,gthe privilege conferred by Section
1242 was justified as a means of obtainiég the property descripticns and

2
other date necesssry for the condemmetion proceeding &nd of complying
with the statutory admonition thet sny public improvement "be located

1. Although Code of Civil Procedure Section 1242 refers only to "the
State, or its agents," Civil Code Séct:lon 1001 provides that "any per-
pon seeking to acquire property for any of the uses mentioned in . . .
[Ccode'of Civil Procedure Section 1238} is an agent of the State. . . ."

2. BSee San Francisco & San Joaguin Valley R. Co. v. Gould, 122 Cal. 601,
“B5 Pac. 411 (1898).

|
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in the manver which will be most competible with the grestest

public good and the least private injury.“s Thegse justifica-

tions, however, are insufficient in cases.where the entry and

activities would be considered a "taking" or "damaging" of property
within the meaning of Section 14 of Artic@e I of the California Consti-
tution. Even though the condemnor mey cohtemplate the total restoration
of the property or the peyment of damages, no condemnation proceeding has
been commenced and compensation has not héen “first made to or paid into
court for the owner" =8 required by that #ection.

This problem was dealt with definitively in the leading case of

Jacobsen v. Superior Court, 192 Cal. 313, 219 Pac. 986, 29 A.L.R. 1399
(1923). The entry in the Jacobsen case iﬁvolved occupation of the
owner's property for some two months by aémunicipal water district and
the use of power machinery to make boring% and other tests to determine
i1ts sultability for use as a reservoir. ihe court held that the entry
should be enjoined and that the privilegaéconferred by Section 1242
extends only to "such imnocuous entry andésuperficial examination as
would suffice for the meking of surveys o# mape and as would rot, in the
nature of things, seriously impinge on oréimpair the rights of the owner
to the use and enjoyment of his ;prxrzpertg;r.'jr

The holding in the Jacobsen case hasébeen partially overcome by a
special statutory procedure, provided in #959, by ensctment of Section
1242.5 of the Code of Civil Procedure. Séction 1242.5 ig limited to
public entities that have the power to coﬁdemn larnd "for reservoir
purposes.” The section is also limited t& cages in which the public
entity "deesires to survey and explore certain property to determine ite

sultability for such purposes.” In these ‘cases, if the public agency

3. See Pasadena v. Stimeon, 91 Cai. 238, P? Pac. 604 (1891).
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cannot obtain the concent of the property owner, the agency may petition
the superior court for an order permitting an exploratory survey. The
order, however, must be conditioned upon deposit with the court of cash
security, in an amount fixed by the court, sufficient to compensate the

owner for damage resulting from the entry, survey, and exploration, plus costs
and ettorney's fees incurred by the owner, The section seems to authorize

recovery by the property owner for "any damage caused by the [public.
entity] while engaged in survey and exploration on his property."h

In addition to Sections 1242 and lEhé.B of the Code of Civil Pro-
cedure, many California statutes authorizé public officials to enter
privete property to conduct inspections, investigations, examinations,
or similar activities. Most of these staﬁutes have nothing to do with
8 proposed acguisition of the property foﬁ public use or the location
or construction of public improvements. Moreover, most of them do not
contemplate the kind of entry or type of iﬁvestigatory activities that
would, in any likelihood, cause appreciable damage to property or
significant interference with the owmer's ﬁse and possession. Typical
provisions of this type are contained in the Agricultural Code, the
Bueiness and Professions Code, and the HEa;th and Safety {ode, and
authorize the entry of public officers to inspect for health and safety
menaces or for violations of regulatory le#ialation. These statutes

were catalogued and considered by the Iaw Revision Commission in its

4. The procedure authorized by Section 1242.5 appears to have been
considered by the appellate courts in only one instance. In Los
Angeles v. Schweitzer, 200 Cal. App.2d 448, 19 Cal. Rptr. 429
(1962}, the court held the order authorizing entry, survey, and
exploration to be nonappeslable. The decision, however, discusses
the application of the section and the right of the property
owner to recover damages.

-3
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study of govermnmental tort liability.>

Cther statutes sppear to contemplate a subatantiasl
amount -of sctivity upon the property to which entry is
privileged. For example, epecial district laws, especially those
creating or authorizing the creation of water districts, irrigation
districts, and flood control districts, typically authorize the
district ". . . to carry on technical and:other investigations of all
kinds, make measurements, collect data, aﬁd make analyses, studies,
and inspections, and for such purposes toéhave the right of access
through its suthorized representatives to;all properties withip the
district."® These district laws algo typically repeat the authori-
zation conferred by Code of Civil Proceduﬁe Section 1242 to enter,
survey, and examine property being considéred for acquisition.

The law applicable to any damages thqt may result from these
officlal entries and investigatory activiﬁies was partially clarified
by the govermmental tort liability prcvisﬁons added to the Govermment
Code in 1963. Section 821.8 provides that:

A public employee is not liable for an injury arising out of

his entry upon any property where such entry is expressly or

impliedly authorized by law.
That section, however, also states that:

Nothing in this section exonerates a public employee from

liability for an injury proximstely chused by his own negligent

or wrongful act or omission.

The public entity or agency itself gaﬁns a parallel lmmnity through

Government Code Section 815.2(b), which prpvides that:

5. Bee Van Alstyne, A Study Relating to Sovereign Immunity, 5 Cal.
~Iaw Revieion Comm'n Reports 1. 110-110 (19637,
&. Most of the statutes are cited at page 11 of the study cited in note 5.
Y.




Except as otherwise provided by statute, a public entity is not
liable for an injury resulting from an act or omission of an
employee of the public entity where the employee is Immine from
liability.

This statutory immunity of both the public officer and the public
entity from tort liability, however, does not absolve the_public entity
from "inverse condemnation" liability for substantial damage. Statutes
euthorizing privileged trespasses on private property have been held
valid,T but these holdingz hove been besed upon the premise
that the interference with proverty rights that they suthorize
ordinarily is slight in extent, temporary;in duration, and de minimis
as to the amount of sctual damages.8 Thuﬁ, under existing law, while
it is clear that the entry itself under Séction 1242 of the Code of
Civil Procedure or one of the other statutes authorizing entry for
Investigatory purposes is privileged and t@erefore nontorticus, it
remalns for the decisional law to declare the quantum of damage or
interference that may result without giving rise %o the right to injunc-
tive relief or to recovery in ar "inverse condemmation” proceeding.

There are many types of entries and ipvestigations that can be
made, and should be made, without any signﬁficant interference with the
property or the owner's rights. In these pases, to require a prelim-
inary court order or to provide a system fbr assuring and assessing
compensation would be unduly burdenscme asgwell as constitutionally

unnecessary. Thus, in connection with Section 1242 of the Code of

Civil Procedure, 1t seems reasopable to peﬁmit condemnors, without

7- See Irvine v. Citrus Pest Dist. No. 2 ¢f San Bernardino County, 62
Cal. App.2d 378, 144 P.2d 857 (194%4); Annot., 29 A.L.R. 1%09 (1924).

8. BSee Jacobsen v. Superior Court, 192 Cal. 319, 219 Pac. 986 (1923),
“approved in this connection in People ex rel. Dept. of Pub. Works
v. Ayon, 54 Cal.2d 217, 352 P.2d 519, 5 Cal. Rptr. 151 (1960), and
Helmamn v. City of Los Angeles, 30 Cal.2d T46, 185 P.2d 597 (1947).




formalitieg, to enter and survey property contemplated for publie
scquisition, so long as the entry involves no likelihood of significant
damages to the property or interference with the rights of tbe owmer.
Representatives of public agencies have advised the Commission that
those agencies seldom have diffieulty in obtaining the comsent of
property owners for the great bulk of the routine survey work accom-
plished by them.9 |

In other cases, however, it may not be possible to obtain the
owners consent through negotistion and thé necessery exploraticn msy
invelve sctivities that present the likelﬁhood of ccmpensable damage,
ineluding the digging of excavations, ﬂrifling of test holes or
borings, cutting of trees, clearing of 1aqd areas, moving of earth, use
of explosives, or employment of vehicles Qr mechanized equiprent. Repre-
sentgtives of local public entities have quggested that the deposit-and-
court-order system provided by Seetion 1242.5 be extended to all types
of condemncrs without limitation as to thé purpose of the eontemplated
scquisition and that the section as thus ﬁroadened should be limited to
situgtions in which there ie a reason&bleélikelihood of compensable
damage t0 the property or a compensable iﬁterference with the rights of

the owner.

9. Section 53069 was added to the Government Code by Chepter 491 of the
statutes of 1968 to specify that any [loesl public entity mey agree
to repalr or pay for any damege 1ncident to & right of entry or
gimiler privilege obtained by the entiity. For s suggestion that
such & stetute be enacted to facilitate the obitaining of property
owners' consent to entries, surveys, and the like, see Van Alstyne,
Exploratory Surveys and Investigations (unpublished study in inverse
condemnation liability series prepared for the California Law Revi-
slon Commission, 1968).
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The foregoing distinction between situations in which the condemnor
would be permitted to enter property under the simple privilege conferred
by Section 1242 and those in which resort must be had to the formal pro-
cedure of the revised Section 1242.5 suggests the need for a statutory
etatement of the rule of lisbility that go}erns the condemnor's entry and
activities. The governmmental liability prévisions of the Governmént Code
should be revised to recognize liebility oh the part of the public entity
for actusl demage to private property and! substantial interference with
its use or possession. Such s provision; ﬁhich would codify the
"rule of reason" formulated in judicial deéisions (and particularly in
the Jacobsen case), would provide an exﬁlicit statement of the condem-
nor's lisbility incident to an entry under:either Section 1242 or 1242.5
and would permit as precise a distinction és seems possible between cages
in which entry may be mede under Section 1éh2 and those in which resort

mist be made to Section 1242.5




RECOMMENDATIONS

The Commission makes the following recommendations concerning
Sections 1242 and 1242.5 of the Code of Civil Procedure and the problem
of inverse condemmatlion lisbility in conngction with privileged
offleisl entries upon private property:

1. Section 1242 should be revised to make clear that it does
not immunize entries or activities that résult in compensable demage to
property or compensgble interference withiproperty rights, =nd should
provide that any such entries or activitiés be made or conducted
pursuant to s revised Section 1242.5. Asgto any damage that might
arise fram entry and activities under Secfion 1942, the revised section
should provide that the liability of a pu$lic entity is governed by
Section 815.8 of the Government Code (to ﬁe added) and that liability
of sny condemnor other than s publie entiﬁy is the seme ae that of a
public entity. The provision with regardéto the location of the
public improvement should be moved to an@ther appreopriate place in the

10
Code.

2. BSection 1242.5 should be expanded to cover entries for eny
purpose for which land mey be acquired by condemnation. The revised
section, however, should spply only whereithe entry and investigation

is likely to cause compensable damage. Also, the procedure provided

10. This requirement of proper location, as stated in Section 1242, is
now considered to be one of the elements of "public necessity” that
must be shown in the condemnstion proceeding or, more typically, by
the condemnor's resolution to condegn. See Code of Civil Proecedure
Section 1241(2) and Sparrow, Public Use and Necessity, in California
Condemnation Practice (Cal. Cont. EJ. Bar 1960) 133, 150. Thie
fragment of Section 1242 should, therefore, be removed to paragraph
2 of Section 12h1. -

-8- .
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by the revised section should be available only where the owner's
congent cannot be obtained. The order authorizing entry should be
mede only after such notice to the owner &s the court deems approF
priate. The couxrt should fix a deposit in the amount of the estimated
damage and the owner should be permitted to have the depoelt lncressed
where it appesrs that the deposit has becéme inadequate. Further, the
court should be authorized to conéider thé techniques of exploration
and survey that are contemplated and to i@pose appropriate limitstions.
The sectlion should provide s summary proc#dure for disposing of the
deposit and compensating the owner, but s#ould not foreclose his
resort to any other civil remedies availa?le to him.

3. A new Section 815.8 should be added to the Govermment Code
providing that, in connection with any enfry upon private property to
conduct surveys, explorations, or similaréactivities, & public entity
is lisble for "actual damage” to property or for "substantial inter-
fbrence" with the owner's use or possessi@n. The section should
provide thet, where the entry and activitles are authorized by law,
there is no lisbility for (1) the entry i£self or r - examinations,
testings, measurements, or markings of pr@perty that are superficial
in pature, (2) trivial injuries or inconsequentiel damages such as
superficisl disturbance of grass or other;vegetaticn, or the taking
of minor samples, or the placing of marke#s as is done in comnection
with aerisl surveys, or (3) 8light, transient interference with
the owner's use and possession of the proﬁerty that 1s resscnable

under the circumstances of the particular case.




RECOMMENDED LEGISLATION

The Commission's recommendation would be effectuated by enactment

of the following measures:
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An act to amend Sections 1242 and 1242.5 of the Code of Civil

Procedure, relating to emlinent domsin.

The people of the State of Califorﬁia do enact as follows:

Section 1242 (amended)

Section 1. Section 1242 of the Code of Civil Procedure is
amended to read:

1242, In-ali—eases-where-laa@—is-regui?ed-fer-gublie—useg
%he-state;-er—its-ageaﬁs-ie—eharge;ef-eaeh-use,-may-sur?ey-aad
leeate-%he—aamei-bu%—it~mmst-be-legated-ia—the-maaner—whieh
wi;;-be-mest-eemgatih&e-wiah-she-gﬁeatest-gublie-geea,aad-the
leaa%-pfi#a%e-iaﬂary3-aad-subaeet-ﬁe-%he-§re?iaieag-9£-8eetiea
iﬂh?e--The-Stateg-eruits-ageate—iﬁrkharge-ef-sueh-yablie-use,
#may-enter-upos-the-1apd- and-~roke-exnaninations ;- Eurveysy ~and

BAapE-thereos

(a) A person having the power of eminent domain maey enter

upon a property and conduct surveys, map-making, and examinations

to determine the suitabllity of the property for acquisition for

a purpose for which the power may ﬁe exercised.

(b) The liability, if any, of a public entity for damages

that arise from the entry and actiﬁities mentioned in subdivision

(a) is determined by Section 815.8 of the Govermment Code.

{c) Any person that has the power of eminent domain, other
|

than 2 public entity, is liable foﬁ damages that arise from the

entry and activities mentioned in subdivision (a) to the same

extent that a public entity is liable for such damages

-11-




under Section 815.8 of the Covermment Code.

(d) As used in this section, "public entity" means a public

entity as defined in Sectlon 811.2 of the Government Code.

Comment. Section 1242 has been amended to modernlze its language
and to make clear that the condemmor's liability for any damage that
may result from an entry and activities unper the privilege conferred
by the section is governed by Section 815.8 of the Govermment Code.

As to the extent of the "examinations” authorized by Section 1242,

see Jacobsen v. Superior Court, 192 Cal. 3ﬂ9, 219 Pac. 986, 29 A.L.R.

1399 (1523), holding that the privilege cohferred by Section 1242
extends only to "such innocuous entry and %uperficial-examinations

ae would suffice for the making of surveyséor maps and as would not,
in the nature of things, seriously impingeéon or impair the rights of
the owner to the use and enjoyment of his broperty." See also the
discussion supra In this Recommendation. ﬁhe statutory procedure for
entries that will result in compensable dahmage {under Govermment Code
Section 815.8) ie provided by Section 1242.5.

The regquirement of proper location, formerly stated in Section
1242, hae been deleted and should be combined with paragraph 2 of
Section 1241 in any revision of the emineni domzin laws. This require-
ment is now considered to be one of the elements of “public necessity"
that mist be shown in the condemmation probeeding or, more typically,

by the condemnorts resclution to condemn.
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Section 1242.5 (amended)

Sec. 2. Section 1242.5 of the Code of Civil Procedure is
amended to read:

1242.5. - eny-case- in-which- the State;- - county;- city,
pubide- distrdedy-or- other- publde- ageney- 49 this- State-has-the
pever-to-condemn-tand-for-reserveir-purpesesy-and-desires-to
servey -and -explore -eerbain -property -te -determire -its -suitability
fos-sueh-purposes;-and -in-the -event -puck -agepey -is -unable -by
negotiations -to -obtain-the -consent -of -the ~owner-te ~enter -upon
kin-lend -For -suck prrposes s ~the -&ge-néy -y —anderieie -mrek
surﬁqrﬁ&&&—expler&tienéby-eempiyings?iﬁh—ﬁhe—requiremenﬁs«af
this-seetienr--Et-&hal&fpebiﬁiendﬁhe?s&perier—ea&rb-ﬁarfper-
missiena&a4&adert&ke-9u@h-surwey4&né%eﬁpieme$ie&r-4Hme-eeurt
Bhall -asoertain whebher petitioner -l -good -faith -desires -to-cnter
tbeqhia&4ﬂas;ﬂxh;aaﬂayyysr4%&&;-Eﬂqké4&§sanaiaes-$his-ies&eqin
'ﬂm;4x§£i;ma$iuer-sh&LLemysxhﬁ}AQuybﬁ@ybLti@nsp4ﬁspsstb;w$tbatbe
ecustdmuﬂ}4ayaﬁmyq$4H34Ha4yamnsb4a£§§$eien$ab@ﬂanqxxxﬁmx>4ﬂua
landown&saﬂmp4qu4knmug}qﬁaﬂ£tha§4ﬂﬁmn4ﬂue4axhﬁrf4aﬂswarrénxi
exploration - - Upon -3sp0sit -of -such -seeurity, -the -aourt -shalk Sesue
itﬂ4Iﬂkﬂ?1¥ﬁﬁ?§kﬂ§ﬂ?ﬁﬁ&i&&h&&iﬁip4§H#}4§HEEquﬁ£FW£Ff4Hﬂi
SRBLOEE O~

Hhe -acurt Shall rebain -such -cash -security -for o period £ 56
&ﬁﬂi%kﬂdﬁﬂiﬂg4ﬂx>4xmm&a&%ﬁm&4ﬁ?dﬂx§<ﬂﬂﬂﬁﬁr4ﬁ£Fwaﬁr4Hm}<§qﬂxnmh
ton aetivities -or urbil--the-end of any -Fhtdgation -commenced
during -thet -period relading -bo- -such entry; eurvey and exploratton
&e%évi%ie&1nx}<£x£Ebfﬂﬁuxb*xr4ﬂnr€hn§kxnnﬂrtnﬂrtﬂFiﬂnrﬂnuﬂr1numzﬁrQr
o depoetl air encunt equed- 5o that- necessery 4o compeneate trim -for-

&ﬂ?1ﬂﬂ!ﬁ§?ﬂ!ﬂhﬁﬁfﬁﬁf4&&?{¥HHK5-Tﬂunﬁ?rﬂﬁHﬂ@"pﬂb%ﬁG1khﬁﬂﬁtﬁr1xr
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ether-publiec-ageney-vhilte-engaged-in-survey-and ~exploratien-on
hig-preperiy-ag-vell-apg-fer-any-cesis-of-couri-ard-reaconakie
atterney-feesy-to-ke-Ffined-by-the- eouriy -ineurred-in-the-pre-
cesding-before-the-cours---Any-suit-£for-damages-by-a-landevner
wader-this-seetisn-shatl-be-geverned-by-the-applieabie-provisiens
ef-Part-R-of-the-Code- §~ei?ii-PreeeﬁarEv—-Sueh-eash-seearity
shail-be-held;-fnvested;-devoni tedy-aad-dichursed-in-she-manner
speeified-in-Seetion-1254-0f-the-Code-of-Civil-Procedurey-and
iﬂterea%-earﬁea-er—ether—ineremeﬂ%-aériveé-fremrits-ia?estment
shaii-be-appoitioned-and-diskursed-in-the-nanner-cpeeified-ia
that-sectdon--

(a) In any case in vhich the entry and activities mentioned

in subdivision (a} of Section 1242 will subject the person having

the power of eminent domain to liabiﬂity under Section 815.8 of

the Government (ode, before making sqch entry and undertaking

such activities, the person shall segure:

{1) The written consent of thefawner to enter upon his

property and to undertake such activities: or

(2} An order for entry from th§ superior court in accordance

with subdivision {b) of this seection.

(b) Upcn the petition of the pgrson seekinz to enter upon property,

and, upon such notice to the owner of the property ss the
court shall deenm appropriate, the cou&t shall determine the purpose

for the entry, the nature and scope of the activities reasonably

recessary to accomplish such purpose, and the probasble amount of

compensation to be paid to the owner bf the property for the

actual damage to the property and interference with its

possession and use, as well as Tor any costs of court and
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reasonable attorney fees incurred by the owner in the proceeding

under this section. After such determination the court may issue

its order permitting the entry. The order shall prescribe the

purpose for the entry and the nature and scope of the activities

to be undertaken and shall reguire the person seceking to enter

t0o deposit with the coust the probable amount of compensation.

{¢) At any time after an order hac been made pursuant to

subdivision {b), either party may, upon noticed motion, reguest

the court to determine whether the pature and scope of the

activities reasonably necegsary to accemplish the purpose of

the entry should be modificd cr whelther the amount deposited is

the probable amount of compensatiod that will be awarded. If

the court determines that the natuﬁe and scope of the activities

to be undertalsn or the amwoun® of the depcsit should be medified,

the court shall make its order preécribing the necessary changes.

(@) The court shall retain the amount deposited under sub-

divisions {b) and (c) for a period of six months following the

termination of the entry. At any time within such six months,

the owner may, upon ncticed motion, request the court to determine

the amount necessary to compensate him for any damage which

arises out of the entry upon his property as well as for costs of
[

court and reasonable attorney fees incurred in the proceedings

under this section. The court shajl make such determination and

shall award to the owner such amcuﬂt wnt of the money on deposit.

(e) Any deposits made pursuant to this section shall be

held, invested, deposited, and disbursed In accordance with

Section 1254.




Comment. Section 1242.5 has been amended to make the procedure it
provides available in all proposed acguisitions for public use, rather
than only to scquisitions for reservoir purposes.

Subdivision {a) regutrcs aperson desiring to make an entry upon
property to secure either the permistion of the landowner or an order
of the court before making an entry that would subject it to liability
under Section 815.8 of the Govermment Code;, In many cases the entry
and activities upon the property will involve no more than trivial
injuries to the property and inconsequential interference with the owner's
possession and use. In such cases neither the owner's permission nor
the court order is required. However,where.there is a likelihocd of
compensable damage, subdivision (e) is appiicable.

Under subdivision (b), the court shouid examine the purpose of the
entry and determine the nature and scope of the activities reasonably
necessary to accomplish such purpose. Its order should provide
suitable limitations by way of time, area, and type of activity to
strike the best possible balance between tﬁe needs of the condemning
agency and the interests of the property cﬁner. The order also must
require the condemning egency to deposit aﬁ amount sufficient to
relmburse the owner for the probable damagé to his property and inter-
ference with 1ts use as well as his court éosts and reascnable attorney
fees incurred in connection with the proceéding under the sectlon.

Under subdivision (c), if, after an ebtry has been mede and activi-
ties commenced, it appears either that the.activities mst be
extended to accomplish the purpose or curtailed to prevent unwarranted
damage or interference or that greater or lesser damage to the property
will occur, the owner or the entity may apply to the court for a

redetermination and appropriate changes in the previous order.
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Subdivision (d) provides a simplified procedure for determining the
amount to which the owner is entitled. In the usual case, the deposit
will be held for six months after the agency bas finished ifs survey
and investigation, during which time the dwner, after notice to the
agency, will apply to the court for the amount necessary to fully
compensate him. This amount will include , in addition to damages
for the entry, court costs and attorney fe;es incurred in the pro-
ceedings under this section. It is conten@plated that the owner will
be paid ocut of the amount on deposit, but %this does not preclude an
award greater than the deposit, if this is necessary to fully
cogpersate him. An award under this sectidn will, however, be finally
determinative of the owner's right to campéensation. It should be
noted that the six-month periecd is in effelict a statute of limitations
for recovery utilizing the procedure proviided by this section. However,
the property owner is not forclosed, eithe{r before or after expiration
of the six-month period, from pursuing e.ny' other civil remedy available
to him.

Subdivision (e) continues the former requirement that deposits
are to be held, invested, and disbursed in the same manner or as deposits

made after judgment and pending appeal.




IT

An sct to add Section 815.8 to the Goverrnment Code, relating to the

liability of public entities:

The people of the State of California do emact as follows:

Section 1., Section 815.8 igs added to the Government Code, to read:

815.8. (a) HNotwithstanding Section §21.8, a public entity is
liable for actual damage to property or fo? substantial interference
with the possession or use of prﬁperty whe?e such damage or inter-
ference arises from any entry upon the progerty by the public entity
to conduct surveys, map-meking, exploratiogs, examinations, tests,
drillings, soundings, appraisals, or relat?d activities.

(b) Where the entry and activities m;an‘tioned in subdivision (a)
are expressly or impliedly authorized by lﬁw, the public entity is not
liable for:

(1) The entry ﬁpon the property or examinations, tests, - mea-
surements, or marking of the property that;are superficial in nature.

(2} Triviel injuries to property or ﬁamages tlat are incon-
sequential in emount.

(3) Interference with the possession or use of the property that
is slight in extent, temporary in duratioq,and reasonable and necessary
under the circumstances of the case.

Comment. Section 815.8 is added to clarify the application of
Division 3.6 (Sections B10-996.6) to claims for damages that may arise
from privileged entries upon private property to conduct surveys,
explorations, and similar activities. In general, this section codifies

the decisiomal law that glves content, as to these entries and activities,
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Lo the assurance of Section 14 of Article I of the Californie
Constitution that compensation will be made for the "taking" or

"damaging" of property. See Jacobsen v. $uperior Court, 192 Cel. 319,

219 Pac. 986, 29 A.L.R. 1399 (1923).

This eection does not authorize any entry upon property or the
conducting of investigatory activities. Rather, the section provides
a "rule of reason" to govern the liabiliti of the public entity where
such entries and activities are authorized;, by other statutory provisions.
As to entries upon private property to deﬁ;emine its suitability for
acquisition by eminent domain proceedings,? see Sectlons 1242 and 1242.5
of the Code of Civil Procedure.

The section does not characterize the liability it imposes es being
“in tort" or "for inverse condemmation," aind leaves the maintenance of
that dichotomy, as to any cases in which :L;t may be significant, to the
decisional law. Similarly, as to those caises in which a condemnation
proceeding eventually is filed to take the property, or a portion of it,
this section does not affect the question ébrhether the damages mentioned
in this section may be recovered by anaweré or cross complaint in the

condemnation proceeding or must be recovezjed by separate action. See

People ex rel. Dept. of Pub. Wks. v. Clausen, 248 Cel. App.2d T70, 57 Cal.

Rptr. 227 (1967).




§ 815.8

St

In imposing liability for “"actu "édamage to prpperty and for
"gubstantial" interference with possesaion and use of the property,
this section provides only & general standard that must be applied
with common sense to the facts of the ﬁarticular case. The term
ngotusl damage" is commonly used 1n sim@lar statutory provisions in
other states. BSee, e.g., Kans. Stat. hnn. § 68-2005 (1964); Mass.
raws Ann. c. 81, § 7F (19@h); Ohio Rev. Code Ann. § 163.03 {Supp-
1966); Okla. Stat. Ann. tit. 69 §§ h6.1é, 46.2 (Supp. 1966); Pa. Stat.
Amn. tit. 26 § 1-409 (Supp. 1966). Judicial decieions from other
states bave also glven sensible applicétions to the phrase. 5See,

e.g., Onorato Bros. V. Magsachusetts Turng e Authority, 336 Mass.

54, 1k2 N.B.2d 389 (1957); Wood v. Mis#iasippi Pawer Co., 245 Miss. 103, 146

So.2d 546 {1962). A specific consequeﬂne of the use of the term

"actual” 1s to preclude recovery of the purely "nominal" or
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§ 815.8

"constructive" damages that are presumed in tort law to flow from
any intentional tort.

Use of the term "substantial inierference” recognizes that any
entry upon private property causes at leﬁst a minimal “"interference"
with the owner's use, possession, and enjoyment of that property.

The very presence upon property of uninvﬁted "guests" would be deemed
by some property owners to be an interfe&ence with thelr property
rights. The phrase "substantial," however, is intended to exclude
lisbillity for entries and sctivities that, to quote the leading Cali-

foruia declsion {Jacobsen v. Superior Court, supra), "would not in the

nature of things seriously lmpinge upon pr impair the rights of the
owrer to the use and enjoyment of his prﬁperty.“

In subdivision (b), the three stateﬂ exclusions from liability
merely clarify the terms "actual damege" and "substantial intereference”
in subdivision (a). The first exclusionéprovides an immnity for the
entry itself, which might otherwise be déemed &n actionable "trespass.”
it alsc provides an immunity for “superficial" examinations of either
real or personal property. The term "suﬁerficial;" for use in this
connection,was :colned by the court in tﬁe Jacobsen declaion. The
"marking” of property is sometimes both ?easonable and .ngcessary as
in the case of the setting of surveyor's%flags or in the placement of
markers In ald of serial surveys.

The second sxeluslon is for "tri?iai“ injuries and “ineonsequentidl”
damages. It is intended to be nt leastas broad as the decisional
law rule of "de minimis" damages. The térm "trivial” has been used

by the courts of other states 1n applyin$ comparable statutory provisions
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§ 815.8

(see Qnorato Bros. v. Massachusetts Turppike Authority, supra) and

has been applied to such "injuries" as:the setting of surveyor's stakes
end the suppression of grass or other Qegetation.

The third exclusion requires the écurt, in determining whether
an interference with the owner's use o% possesglon of his property 1s
compensable, to take jotoaccount the extent or pervesiveness of the
disturbance of those privileges, the témporal duration of the inter-
ference, and the reasonableness and ne&essity of the disturbance
under the facts of the case. Although?it is impossible to provide any
exact standard that would govern all q&ses or any significantly large
grouping of cases, the mentioned factoﬁa are those that kave been

empbasized by the courte in the absencé of statute. See Jacobsen v,

Superior Court, supra.

-2




