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First Supplement to Memorandum ©9-85

Subject: Study 12 - Taking Instructions to the Jury Room

The Commission has determined to recommend that the study on jury
instructions be dropped from its agenda. In this connection, you should
read the attached letter (Exhibit I} forwarded by the Judicial Council
from a person who served on a jury who makes a good case for taking the
instructions to the jury room. In addition, you may find the editorial
(Exhibit IT) from the Oregon State Bar Bulletin of Iinterest. Apparently
persons who serve on & jury have a different view than the Judicial
Council. Exhibit III is a copy of the Illinois provision that permits
the jury instructions to be taken to the jury room. Exhibit IV is a
letter from Justice Friedman indicating that it is a "practically
impossible task for any 12 jurors" to keep in mind the complex lnstruc-
tions given in a dangerous conditions of public property case.

The staff does not suggest that the Commission change its decision
to drop this topic. However, we did want you to have the information
set out on the attached exhibits at the time the fimal decision to drop
this topic is made.

Respectfully submitted,

John H. DeMoully
Executive Secretary



pcHiEr JUSTICR R 18t Supp. Nemo §9-85  EXHIRIT I

CHATRHMAMN

JUDICIAL COUNCIL OF CALIFORNIA

ADMINISTRATIVE OFFICE OF THE COURTS

‘ 4200 STATE BUILDING. SAN FRANCISCO $4102
RALFH M, YLEPY . 217 W. First 5t Roam 101, Lox Angeles POCI2

DIRRCTON 10% Ukrory and Courts Bldg.. Socromanto 95814
RICHARD A, FRANK .
DRPUTY DIRECTON _ July 7, 1969
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'\JJ Dear Miss long:

his will asknowledge reaeipt of your lstter dated
June 25, 1969mmuutmmuumm-wm«or—m
Attorney Genarsl.

muwumtmumwmmtmcuumu
Lax Revision Commission has oonsldered & recommendation to the
California legislature relating to taking instructions into
the jury roow in civil cases, ¥We are, therefore, sanding a
aopy of your letter to the Commisasion for its information,

Very truly yours,
Ralgh N, Kleps, Direotor
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w(ﬂl'l.) Winifred L. Nepperls
Atsorney

.

WIH: J

ce3 V Johd H, DeNoul
Executive Seoretary
California law Revision Commlesion
Room 30, Crothers Hall
Stanford, California 94305



68 Vernon Street, Apt. 1
Qakland, California 94610

June 25, 1969
The Attorney General
State of California
Sacramento, California 95801
[ear Sir: - California Jury System -

Judge's Instructions to Jurors

I am writing to request that you propose changes to the California laws
to provide that written instructions are automatically provided to
jurors in both eivil and criminal cases.

I recently completed jury duty in Superior Court of Alameda County, my
experience consisting of a two-~day criminal trial and an eight-week
civil trial. ¥n both cases and in discussions with other jurors the
matter of the judge's instructions to jurors came up - why not give the
instructions to the juroras in writing at the start of jury deliberations?

I wrote to the presiding judge of our Superior Court for an answer. His
response was enlightening, but it also prompted me to pursue this further.

i1, Penal Code Section 1137 authorizes the Court to deliver the
instructions to the jury room upon request. Evidently this request
is seldom made.

I fhink it is seldom made because the jurors are not aware of

that possibility. My particular jury duty is probably not

extraordinary, and I found that inexperienced jurors are

confused about what will happen next, what they c¢an and cannot

do {we were not even told we could take notes in court until

someone asked the quescion), and the only contact they have with

he Court after retiring to the jury room {(when they realize they
will receive no more information) is through the bailiff. 4n-

experienced juror's knowledge is limited andlor faulty for these

sams reasons.

Jurots should automatically be provided with the judge's
instructions in writing when they retire to the jury room for
deliberation.




The Attorney General “2- June 25, 1969

2. The law regarding civil cases does not permit the jury to receive
written inetructions.

Wwhy not? Are civil cases not important? Shouldn't the jurars
be given all the facts om which to make their decision and be
absolutely clear on the laws governing the particular case?

Jurors cannot remember everything the judge resds in his
instructions, memories are faulty, and even if one takes motes
in shorthand (as I did during my second case), one cannot take
down everything. '

3, Evidently, some judges feel that providing written instructioms to
the jurors merely adds to the confusion!

That argument is positively irrational. Is the thinking behind
that "Don't confuse me with the facts"? Why, then, instruct the
jury at all? If this arguwment means that people in general are
too dumb to understand, why have juries? 1 disagree with this
line of “thinking." I believe in the jury system but it should
be made more efficient, and you do not Increase efficliency by
putting up obstacles.

It is extremely important for jurors to have as much information

as is reascnably possible in order for them to reach a fair verdict,
and I do not think they should have to ask for it. It would be

& gimple and not very costly matter (indeed, lack of confusion
might prevent costly retrials caused by hung juries) to provide
jurors with a written copy of the judge's instructions. Whether

or not they refer to it is up to them, but at least they would

have the information readily avallable. Reconvening the Court

to have instructions reread is a time-consuming procedure and

not satisfactory for reascons given herein.

I urge you to request that the Legislature'change the California laws so
that written instructions are automatically provided to jurors in both
civil and criminal cases at the start of jury deliberatioms.

¢ Very truly yours,

TS %7
Miag Sara Jane Long

ce: Judge Lyle E. Cook
Hon. Don Mulford
Hon. Nicholas C. Petris
Hon. Lewis ¥, Sherman
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1st Supp. Memo 69-85  EXRIBIT III

Tliirois Practios ict N 67 and Official Cooment Thereto

§ 67. (Civil Practice Act, § 67). Instructing the Jury—
Taldng insiructions and papers to the jory room

(1)} The court shall give instructions to the jury only in writing,
unless the parties agree otherwise, and only as to the law of the
case. An original and one copy of each instruction asked by any
party shall be tendered to the court. The copies shall be numbered
and shall indicate who tendered them. Copies of instructions given
on the court’s owt motion or modified by the court shall be so iden-
tified, When instructions are asked which the court cannot give, he
shall ‘on the margin of the original and copy write the word “re-
fused”, and he shall write the word “given” on the margin of the
original and copy of those he gives. He shall in no case, after in-
structions are given, clarify, modify or in any manner explain them
to the jury, otherwise than in writing, unless the parties agree oth-
erwise,

{2) The original written instructions given by the court to the
jury shall be taken by the jury to the jury room, and shail be re-
turned by them with their verdict into court. The originals and
copies of all instructions, whether given, modified or refused, shall
be filed as a part of the proceedings in the cause, but on appeal
onl;, the copies need be incorporated in the record on appeal.

(3) At the close of the evidence or at any earlier time during the
trial that the court reasonably directs, any parly may tender instruc-

tiens and shall at the came rinte deliver copies thereof to counsel for
~other parties, I the number or length of the instructions tendered
is unrcascnable, the court afier examining the instructions may re-
quire counsel to reduce the number or length thereof. The court
shall hald a conference with counsel 1o settle the instructions and
shall inform counsel of his propased action thereon prior to the ar-
guments to the jury. If as a result of the arguments 1o the jury the
court determines that additional instructions are desirable, he may
after a further conierence with counsel approve additiona! instruc-
tions. The court shall instruct the jury after the arguments are
completed. No party may raise on appeal the failure to give an in-
struction uniess he shadl have tendered it. Conferences on instruc-
tions must be out of the presence of the jury.

{4) Papers read or received in evidence, other than depositions,
may be carried irom the bar by the jury. 1933, June 23 Laws 1933,

| p.784, art. 7,§ 67 1935, July 5, Laws 1935, p. 1071, § 1: 1937, July 6,
. Laws 1937, p. 989, § 1 1941, _Iul_\, 25, Laws 1941, vol. 2, p. 464, § 1;
. 1958, July 19, Laws 1935, plmﬂ '
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Joint Committes Commenta

Subsection (1}

Thiz Is subecetinn (1) of former sectinn 47 of the Aet, with the
eddition of langungs recognlzing that the parties may cansent {0
“oral lnstroctions, prescribing the form in which regquests for instrie-
tious shall be repdered, amd chaoging the mavduter In which the
conrt's disposiiion af thise risquests shall be nobed.

In recognition of fhe rlght o walve writteyn insteuetions (Bates v,
Ball, 72 11 108 (18741 Best v, Wilsou, 4% HLApp. 352 (3d Dist, IR
Teople v. Krakowskl, 30s TiL 268, 139 N E. #e (1820 see Ulrendt

“Conrt af Caok (onney, Iate 51; Couety Court of Conk County, Rule
%) the words “unless the parties agree otherwise” have been added
to the first and laxl sentenees of awhsection (1)

To assizt onunael I diretsing reguested instroctions (see subsectinn
[3], Infra), preparing & post-trial motion (section 68.1, infra) and pre-
paring # complete rocand o appeal, 0 requirement has been added
that requested ipstructiohx be submirted kn duplicate.  When submit-

Ctedd, the cupies of eich requested fnstruction, bul not the orlginals,
~ ghall be numberst aud shall Indicare the identity of the party tender-
ing them. This iz also [rue ay in the conies #f Instructione given on
the couri’s own motion or modified by the court. The reguirement
© of nnmberlog is wot Intended te tontrol the oeder in which tustrie-
tionn are to be glivon but is for convenlence of reference at the jn-
gtruction confercnoe and on appeal. The eoorts have azid that re-
queeted instructiona whonld be numbered, People v. Hubbard, 353
CTIL 198, 180 N, 23 (1054); Jacklich v Starks. 338 11LApp. 433, 8T
N.E2ad 802 (2d Dist. 1840).
Alleged errors in lnstructions eanmot he ralsed in the reviewlog
. epurt when the reeord does not indicate the identity of ihe party ten-
" dering then. Tir v. Shearn, 2 ILARp.23 257, 119 N.15.20 H4 (Ist Dist.
1054): Reeden v, Kolarlk, 350 HlLApp 288, 112 N.E.2d 614 (2d Dist.
1053). The requirement that the coples he so identified will insure an
adequate recard on appenl, even thouglh the coples are placed only in
the common law record,

As a consequence of the requirement for suhmiszsion of Inztrac-
tions in duplicste, the provision nz to marking requested inatructions
given or refused has been amended to require the ¢ourt o mark borth
the originals ae) the copiea.

Statutes in Indiana and Xansas require that rognests for Instrue
tions bhe reduced tn writlng, pumbersd and signed by the party re-
questing tham. Ind.stat.Ann (Burns 1038} § 2-2010; KanJen.Btat,
(Oorrick, 1948} 4 A0 2900, Colorado has a simbar provision, and in
addition requires that reguests be submitted i dnplicate. Colo.Rules
Civ.Proc., Rule 51,

Subssciion ()

Thiz 1% former rubeoetion (2} of section 67 of the Act, with modifica-
tions eorrelating this xmbwettion with subsection (1} and implementing
the procedure preceribed by submection {1).

The original tnstractions, which do nol show the identlty of the
party tendering Lbem, afe to be taken by the jury to the jury rooa.

‘ Read literally, subsection 13 of former sectinn 67 provided that
_only the tostructions glven by the court were required th be filed an
:part of the procecdings in the cause. This was wisleading, hecaase,
unless the instructions refused were made r part of the record on
appesi, error In celusing them could not T raised in the reviewing
eouet.  City of Chicage v. Crltonder, 206 TiL 371, 71 N.E.2d 643 {14T).
_AccordIngly, subsection (2) has bren changrd to requoire that both the
orginals and copies of all instructions whether given, modified or
. refused shal) be fted s o part of the proceedings o the eause, but
- that only the ¢opiey nved be incorporated in the record on appesl

e
Sabsectlon (3)
Phis subseetion ls new and provides a detalled procedure for re-
! guesting and wettliug inatructions,
" sectlon 87 of the Civit Prastice et of 1033 contained sen impilelt
requirement that any reqiesis for instrections he made before the
commiencement of the argument fo tke Jury. (Lows 1983, p. 784,41 87.)



This requirement was= clitainate] in 1935 by un amendment to section
87 {Laws 1035, p. 1071, § 1\ aud until the present amendment of sees

:thon A7, the Civil Proctice Act ronsequenily had ne provision govern-
g the tima tor making requests for iesirnetiones. Promn time to time

trial covrt pules requiring ihal represts Tor instroetious must be

" made before rommencmnent of the argirment have becn approved.
© Penn. Co. v, {iveso, 102 1M App. 250 {5t THet, 1002); Locander Y.
. Joliet & Fastern Traetion (o, 223 NLApp. 143 gl Dist, 1y Kel-
Cley v, United Denefit Life Insnrauce oo 275 [ILApR. 712 {2d Dist,

1034). The requirement (hst instractions be aulinirted before argu-
went, which provemds a party from obiainlug st advaniage by tendee-
tng requested instruetims Ao the coneinsion of an awiverse party’s
argnment to the jury, hns been eorporansd b the first sentence of
thiz subsectlon with an added provision, lhimvever, peralitting the
court, in Ha discretion, to direet thal regnesis be anbmirted at an
esriter time. in somie cltewinslatees the court s the power in ite
gouhd discretton o receive fougdors! insrrretions after the time men-
tloned 1o this subsection, Compare Standard Fire Ingurance Co.o v,
Wren, 17 T App. 242 (=1 Disi. 1882

Formoer goction 67 of [he At dld ot pequiee & party o deliver coplea
of hix requested instcaetions to the ather parties. Muller v, Equl-
table Life Assnprtnoe Soelpry, 200 HY App. 550, 13 N K20 08 (Ist Dist,
193%). It = drsivable thai apoesing eannsel be furiisiicd copieg nf
all regriostod insrructions =0 (haf they may partivipaie offectively in
the canferenee to setfle istracilons.  Aceordingly. the frst sentence
of this saleectbny tequires 8 party o deliver capies of s roguestod

 Hustruetions iy counsei for other purties at the tme the instructions
T oare tendered T the eourt,

The seeamd <ctiienes of thia sabsertinn empawers the sourt ba order

S g reductien ki the ength o namder aof strcetions, after examining

the instructions, 1f the leagrh or the amabher nf tondeced Instroctiong
{8 unreasonaits  Ma purpese Bofo omealke clear that trial eonrts do

[ Bave the puwer to sbviate the froanuit otiticlsng by the reviewlng
IS E] of too many fwd tog long instrietions,

Hppthon 87 of the Civil Practice At of 1833, as enacied, provided
that twefore Anal argament 1he partles <hould be given an opportunity
out of the presshice of the Jury o remd the ibstrintions which the
conrt proposed to give and 1o make anggestions and objectiony to the
fnstructions. (Luaws 1833, p. 674 § €7 Thix was reganded Az previds
fng for a conference hetwoen eouisel and the ¢onrt in which all the
pacticipants would couparste in alitulning valtd instructiong, Me-

" Caskill, Tiinots Clvil Practice Act Annetated, p. 163 (1933). ‘The 1035

‘smendment, restoring sections 72 through 78 of the 15907 Praciice Act,
eliminaled the requirement that the sourt submit its proposed in-
structlons to counsel befors commmencement of the argument and at
the same time elimluzted the provision for r conference to seitle in-
structions. {Lawa 1E35, p. 1071, § 13 Therealter the eourt had no
‘duty to advise connsal of ita preposed lostructlons. Muller v, Eqol-
‘table Life Assurance Soclety, 203 TliApp. 555, 13 N.E.2¢ 96 (1st Dlst.
103%), In order that counse! may be alforded ao Opportunity to de-
yejop thelr arguments In sceordance with the Instructions which will
B given, the third sentonce of this subsection requires the coart to
inform counsel before final acgument of his proposed actioa on the
L peguosty,

Although thers was no provision in mectlon 87 of the former act
_sutheHzing it, o conference bebween court and counsel, for the discus-
slon of instructions, was frequently, and ip many courtz siways, held.
See, e, g, Johnson v. Luhman, 313 11LApp. 418, 78 NE.2d 107 {24 Dist.
1048). Some local eourt rales authorize & conféerence when the par-
‘ties consent to oral instructions= {e. g., Cirenit Court of Cook County,
‘Rule 81:; County Court of (uok County, Tule 38} A conference be-
‘tween court and counsel ohviousiy will afd the court in arriving at
dnetructlons which are relatively free from error.  1llence, the third
‘meptence of thig subsection provides thet the court shall hold a con-
‘ference with counsel to sertle Instructlons.

3~



Subsection (3 also provides thai the court shall inutruct the jury
after the argnments fre completed, thus codifying existlng practice.
The rnle that & perty may not asslgn as error the frilure 10 glve an
 fmstruetion unless he shall have reguested it (Nickel ». B. & O. R.

?00., 347 HiApp. 202, 108 N.E.2d 738 {4th Diat, 1952); Stivers v. Black .
‘& Co., 315 IILADp. 38, 42 N.7.2d 349 (3d Dist, 1942); Fraider v. Han-w,,

- Brb, 338 TILADp. 440, 57 N.E.2d 755 (2¢ Dist. 149)) is codified by the
fourth sentence of subsection (3.

Subsection (3} further provides that conferences on instroctions
shell be held out of the presence of the jury. This provision will pro-
tect the parties aguinst zny prejudice that might otherwise resuit

- Irom comments made in the presence of the fury,

Subssction (4} -

This Is snbesction (4} of formner section 67 of the Act, (which had no
sabsection bearing the number “3™") with the addition of language
providing that documentary exbibits received Ln evidence (as well ag
those “resd” In evidence) may be feken to the jury room.

Usnder former § 87:4), woich had been lo the Tilinola statutés since
at least 1845 (ured’s LRSI, o 110, par. 56, sec. G5), It way ocea-
sionally ergued that a document admitted into evidence could not be

. taken to the jury room unless it had actually been read to the Jury,
Ridgwsay v. Crum, 343 ItApp 12, 08 N.E2d 394 (3d Dist. 1951). In
order to answer this argument, section 07(4) has been amended, cod-
Stylng the eyizting Iaw and permitting documents recelved In evl-
dence, whether read to 1he jury or pot, {o be taken to the jury room.

Provisiuns comparable to this sabsection are Cal.Code Civ.Proc. §
#12: Cole.Rules Uiv.Proe, Rule 470n}; Towa Rules Clv.Proe, Rute

" 198; and Tex.Ruoles Civ.Proc, Rule 281,

Note 33 fo instruciions im Crimingl Cunes
For the Supreme Court rate dealing with inwteucticas in criminal

ouses, see rule Bf arpyw ek itodt, §HST]
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- »" " 1st Supp. to Memo 69-85 - EXHIBIT IV

. ' STATE OF CALIFORNIA
COURT OF APPEAL

THIRD APPELLATE DIATRICT

118 LIBRARY AND COURYTS BUILDING
BACRAMENTO, CALIFORNIA PRE14

LRONARD M. FRISDMAM
ANSOCIATE JUSTroN

June 6, 1969

California law Revision Commission
School of Law '
Stanford University

Stanford, Calif. 94305

Attention: John H. DeMoully
‘ - Executive Secretary

. Gentlemen:

This letter is stimmlated in part by recant work om litiga-

tion involving the "dangercus conditions” provisioas of the

1963 tort liability legislation and your May 15, 1969, bulle-
_tin on the same subjact. My comments are aimed at these pro-
" wisions as drawn, rather than at the tentative amendments.

These statutes have their practical and most frequent appli-
cation in the trial court and particulariy in the jury room. =
-For every ugpellat_a court that expatiates on thegse statutes,

a dosen juries will apply them - or try to. If they are not
meaningful to a jury, they fail in their prime purpose.

In my opinion no trial judge and no committee of trial judges
can frame instructions making these tort liability statutes
‘meaningful to 12 lay jurors. The BAJI committee has struggled
manfully with the task, The fact that their suggestions com-
municate a single liability or imsmnity concept caly through
‘the madium of a half dozen imterlocking instructions is no
fault of, the BAJI committes. It is the fault of the statutes.

« 7 pnfortunately, most statutory draftsmen have never entered a
jury room. Many have not cbserved a jury trial. . It is empty
-Aptimism to expect a jury to absorb and apply the intarlocking
“statutory concepts of the tort liability law. - |

For example, a highway liability case might require the jury

to recall and apply in combination instructions incerporating
Government Code sections 830, 830.2, the second sentence of
330.8, 835(b), 835.2(b) and 835.4(b}). Is not this a mountaiknous,
practically impossible task for any 12 jurars?
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California Law Revision Commission 6/6/69 2
Attention: John H. DeMoully

- "He jests at scars that never felt a wound,” and I hasten to
tell you that X have drafted legislation in past years. I do
not minimize the draftsman’s task. I think that the difficul-~
ties are increased when ideas are strung cut through a series of
statutory statements, when a concept in one statute depends on
definitions in a second and qualifications in a third. They are
lessened when a j can decide & case on a self-contained rule.
The latter alternative multiplies the number of available rules
and requires a refined selection of the appropriate one by the
trial judge. Nevertheless, I think we cught to give these 12
laymen a chance to do a rationally acceptable job.

Very truly yours,

cﬁ’ﬁ:sgzzzuf >?7 §:L-¢a‘--:7
Ieonard. M. FPriedman *
Associate Justicae
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