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# 4l 8/20/69
Memorandum 63-87

Subject: Study L4 - Fictitious Business Names

Attached to this memorandum is a copy of the tentative recommendation
(revised April L, 1969} relating to fictitious business names that was
distributed for comment and copies of the comments received. This memorandun
will review the few new points raised and summarize the remainder. The staff
hopes, however, that the Comm;ssioners will read all of the attached letters
in their entirety. At the September meeting, we further hope that the reccom-
mendation, with any desired changes, can be appggved for printing.

As noted above, there is actually very little new ground to be covered.
The newspapers continue to resist any change in the present system that may
affect them. See Exhibits V, VII, and X. Specifically, they oppose (1) the
reduction in the number of publications fram four to ome (Section 17915); (2)
the elimination of the publication of the acknowledgment (you will recell
this is sccomplished in the present recommendation by elimination completely
of a requirement that the statement be acknowledged. See Section 17912); {3}
the elimination from the publication of the residence address(es) of the
registrant; and (4) the authorization of the county clerk to furnish summeries
of filings {Section 17922). However, the staff does not believe any new
arguments or facts are presented in support of this position. Accordingly,
this memorandum will not prolong the debate but merely notes the lssues
presented.

You will also note the expression of support for central filing from two
private attorneys (see.Exhibits I and XIL), ~a representative
consumer credit reporting buresus {Exhibit I1), and the Department of
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Corporations (Exhibit IX). Central filing was advocated in the regearch
study end incorporated in earlier versloms of the recommendation. However,
the idea was abandoned and the decision to retain the present basic system
of filing was made in July 1968. That decision was based primerily on the
recognized convenience to many of local filing which would have to be retained
even if a central filing system were established, and the desire to aveld
the additional expense of dual filing. The Commission may wish to reccnsider
its decision, but the staff does not belleve that anything new has been
offered that was not previously considered--other then the wwillingness of
the newspaper industry to accept the Commission’s "compromise"” proposal.
Turning from these somewhet general issues, the staff does wish to
direct the Commission's attention to some more specific points raised. With
respect to the persons required to comply with the statute, the foliowing
comments of Mr. Harold Mersh (Exhibit I) should be noted:

The treatment of Massachusetts trusts in the proposed statute
is completely inadequate. This is highly important since all REIT'E
[Real Estate Investment Prusts ] must be organized as Massachusetis
trusts because of the provisions of the Internal Revenue Code.

[IRC § 856] Otherwise, this would not cause any concern since no
one would use a Massachusetts trust unless he were forced to.

The stetute clearly includes Massachusetts trusts within the filing
requirement but all of its subsequent provisions, for example,
Section 1791l(e) refer only to individuals or to "general partners”.
In & Messachusetts trust there are trustees and shareholders, but
neither individuals nor general partners. This failure to edequately
deal with e Massachusetts trust runs throughout the remainder of the
proposed statute.

It is obviously completely impossible for the names of all the share-
holders of a Massachusetts trust to be filed, although they are more
analogous to "general partners" than are the trustees. Nor do I see
any reason why this statement should have to be filed every time there
is & change in one or more of the trustees of =& Massachusetts trust.
These persons are anslogous to the directors of a corporation and the
Proxy Statements for their electlons must be filed with the 3.E.C.
Therefore it is already public record of who is elected at each annual
meeting and I cannoct see any necessity for having to amend this state-
ment every time such & change occurs in & REIT. . . . I would suggest
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that . . . [an] exemption for Massachusetts trusts be phrased either

to exempt those Massachusetts trusts which have an outstanding

security registered under Section 12{g)} of the Securities Exchange

Act of 1934 (and, therefore, are filing annusl and periodic reports

with the Securities Exchange Commission and are subject to the

Securities Exchange Commission's proxy regulations), or to exempt

those Massachusetts trusts which have not less than 100 shareholders

(and, therefore, are presumebly qualified REITs under the provisions

of the Internal Revenue Code of 1954). I do pot think that it really

makes any difference which of these approaches is taken, since I am

quite sure there is no REIT in existence that has not been created by
the making of a public offering which resulted in its acquisition by
more than 500 shareholders, which brings it under the registration
requirements of the Securities Exchange Act.

It should be noted that the inclusion of business or "Massachusetts”
trusts under the coverage of the statute does not change prior law. However,
the provision of a more meeningful sanction in our recommendation gives
greater importance to the inclusion. The business trust is an antiquated
form of business organization; there are, however, probably some such
organizations still extant in Califoruila in addition to the ones Mr. Marsh
refers to. For the most part, they asre treated for taxation purposes, at
least, as corporations. The real estate investment trust is simply a specific
statutory exception to the general rule. While, for ocur pwposes, generally
speaking, the "shareholder"” or beneficiary occupies the status most like a
general partner and would, therefore, probably be the one required to be listed
on the fictitious business statement, Corporations Code Section 23001
specifically provides that shareholders or beneficiaries of a qualified real
estate investment trust shall not be subject to personal 1liability, and they
may not, therefore, be considered "general partners” under Section 17901 of
the recommendation. Whether this distinction would be sufficient to
differentiate real estate investment trusts and thus satisfy Mr. Marsh's

eriticism is uncertain. See Exhibit XI (attached) for the provisions relating

to real estate investment trusts. An appropriste exemption could be included
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using the language of Corporations Code Section 23000. On the other hand,
a different approach is suggested by the Commission's previous recommende-
tion relating to the liability of unincorporated associations {see Cor-
porations Code Sections 24000-24007--attached as Exhibit XII). There the
Commission provided for the filing of a statement with the Secretary of
State which contains among other things the name of the unincorporated
association and the address of its principal office in the state, 1f i%t-has
such an office. BSuch filing also permits any person to secure the informa-
tion necessary to at least serve process on the assoclation. We could
perhaps amend Section 17900 to define "fictitious business name" in the
case of an unincorporated association as any name other than the associa-
tion name filed with the Secretary of State in accordance with Section
24003 of the Corporations Code. This would make treatment of unincorporated
associations analogous to that of corporations, still provide an adeqguate
source of information to potential litigants, and perhaps solve Mr. March's
problem. This alternative would secure the benefits of central filing
suggested by Mr. March in Exhibit I.
Further comments with respect to the coverage of the statute were
received from the Department of Corporations.
The proposed changes to the now existent statute would provide (with
some exceptions) a requirement of filing a fictitious-name statement
by every person who regularly transacts business in this state for
profit under a flctitious name.
There are two definitionsl problems that may be posed with this pro-
vision. The first concerns the limits of "regularly": A quantita-
tive or time value is not implied with the use of the term. This
would have, of course, a disadvantage to some out-of-state businesses
who may unknowingly cross a line from "occasionally” to 'regularly"
doing business in this state. (To the seme effect, see comment (3) on

page 1 of Exhibit XIII, a letter from Mr. Martin Gendel, & member of
the Committee on the Commerical Code.]

.



Secowdly, is the guestion of what is meant by "in this state.”
Questions will arise as to wnether, for example, a mail-order house
operating out of California would be subject to the provisions, or
if solicitations made in California culminating in sales outside of
the borders of California would be considered as being in this state.

The staff believes that these poilnts were considered earlier by the
Commission and that the consensus of feeling then was that recognizing the
possible ambiguities, these issues werc better left to judicial eontrol.

Tn addition to coverage, both Mr. Marsh and the Department of Corpora-
tions commented on the problem of sanctions. Mr. Marsh noted:

The provisions of Section 17924(a) imposing a penalty of $300
for each violation should in my opinion specify for what period of
time this sum is due while the organization is in non-compliance.
Otherwise, it would be possible for a court to say that this was
$300 per day since the person might be knowingly and wilifully
violating the statute each separate day. On the other hand, I do
not think this can be simply $300 for a perpetual vioclation, since
otherwise the collection of the penalty would in effect be a
license not to comply thereafter. I would suggest that it be $300
per year.

The Department noted:

The civil penalty of $300 for non-compliance, enforced by civil
action prosecuted by the county counsel or district attorney seems
to have serious problems. The penalty may be too great vhere a
person inadvertenily fails to file within U0 days of operating a
business, or where there is some questlion whether an out-of-state
partnership is regularly doing business in this state, is "regularly
doing business" or doing business "in this state" at all. On the
other hand, a disreputable company may find that $300 is a bargain
price for remaining anonymous. The prosecution of such cases would
lead to some anomalies sinee the small, more rural, counties where
identity may b= hard to conceal, would find that because of a lack
of pressing matters in other areas would have a very zealous county
counsel or district attorney prosecuting $300 claims with regularity.
In the more metropolitan counties, where -there would seem to be more
demand for identities being made known by the filing of statements,
prosecutions would not be forthcoming with the same zeal since the
press of criminal and civil litigation would not afford the time to
the prosecutors.



Other enforcement alternatives should be considered. For example,
prior to opening a bank account or obtaining telephone service in a
fictitious business name, evidence may be required that compliance

has been made with the statute.

With respect to the enforcement altermatives suggested by the Department,
the staff does not belileve the recommendation should or could place a law-
imposed burden of enforcement upon private bodies, such as the telephone
company or banking institutions. You will recall, however, that we have
been advised that the latter do, in fact, freguently require compliance with
the statute and will presumably continue to do so.

The problem of uneven enforcement efforts is not peculiar to this
statute. It seems that the most we can provide are sound principles. :It
should be noted, in this regard, that Section 17924(a ) provides a maximm
penalty of $300, pleas of "good faith" or inadvertent noncompliance should
be directed to the court. The temporal problem of Mr. Marsh is self-
explanatory. The staff believes that the statute should at least be clear
in this respect. The suggestion of Mr. Marsh could be lmplemented by
revising Section 17924 as follows:

17924, ({(a) Any person who knowingly and willfully fails to
comply during any calendar year or portion of a calendar year with

the requirements of this chapter is liable civilly in a sum to be
determined by the court not to exceed three hundred dollars ($300)

per yesr.
The Commission may, however, have intended that $300 was the maximm
peralty for a perpetual viclation. Thils, of course, would be &n open
invitation to some firms to violate the statute .simply In the interest
of economy. If this was the intention, the staff believes that at least

an appropriate explanation in the Comment to this effect is needed.
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Finally, one commentator would retain the present plea in abatement
and "would seriously consider giving the aggrieved party in a civil action
the right to recover certain monetary sanctions (e.g., the $300.00). . . ."
{see page 3, Exhibit XIII), The Commission has already rejected both
suggestions; the latter partly on the ground that it would stimulate
litigation. The staff believes that the prior decisions were sound.

You will note from Exhibit VIII that the recommendation should state

"more than one-fourth"--rather than."most'"--of the certificates are pub-

lished in legal newspapers. We will mske this change in the recommendation.

Respectfully submitted,

Jack I. Horton
Associate Counsel



W 6987 ‘
ERHIBIT I : N -
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ATTORKIYS &7 LAW

MAURICE b, MINDIM ) WASHLNGTON, D, 2, OFFICE

MEK A, MCKITTRHCK B@2D wWILEHIERE 8JULEVARD FEDERAL BAR BUILDING

HAROLD MARSH, JR. BEVERLY WHITLS, CALIFOHENTA GOok IBIS H STREET, M, w, 20O00E

MOMALD H. MALIN ' TELTPHOREIEZO2) DISTRICT 2-0820
e CHE [ZuE S e g

JOBEDM £ TROY TELEPHOTHE (2.3 827-7700

RONALD M, SOHIGIAN (WABKINGY N OFFICE PRATTICE

EOWARD P SHIRLEY LIMITZD TO FEDERM ASENTIES:

JOHMN A ELLIS

JOHMN F LAGLE dmxe T 1O CABLE ADDRESS:
A.TOD HINDtN May 27, 1969 HINMACMAR, BEVERLY HILLS

AICHARD W. LUCSEBRIMK
ALLEN b LEKARD
LEE SILVER

ROBERYT H. FOWSNER
BF CoUuNSEL

Maurice D. L. Fuller, Sr., Esg.
Pillsbury, Madison & Sutro
Standard 0il Building

225 Bush Street :
San Francisco, California 941064

Dear Del:

I have recesived the draft tentative recommendation of the
California Law Revision Commission relating to fictitious
business names {as revised April 4, 1969), transmitted by
Mr. Zellmann of the State Bar in'his letter of May 14, 1969,

I have the following comments on this recommendation:

1. The treatment of Massachusetts trusts in the proposed
statute is completely inadeguate. This is highly important
since all REIT's must be organized as Massachusetts trusts
because of the provisions of the Internal Revenue Code,
Otherwise, this would not cause any concern since no one
would use a Massachusebts trust unless he were forced to,

"The statute clearly includes Massachusetts trusts within
the filing requirement but all of its subsequent provisions,
for example, Section 17911(e} refer only to individuals or
to “general partners"”. 1In a Massachusetis trust there are
trustees and shareholders, but neither individuals norx
general partrners. This failure to adequately deal with a
Massachusetts trust runs throughout the remainder of the
proposed statute.

it is obviously completely impossible for the names of all
the shareholders of a Massachusetts trust to be filed,
although they are more analogous to "general partners" than
are the trustees. Nor do I see any reason why this state-
ment should have to be filed every time there is a change in
one or more of the trustees of a Massachusetts trust. These
persons are analogous to the directors of a corporation and
the Proxy Statements for their elections must be filed with
the S.E.C. Therefore it is alréady public record of who is
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elected at each annual meeting and I cannot see any necessity
for having to amend this statement every time such a change
occurs in a REIT. ‘

2. The provisions of Section 17924 (a) imposing a penalty of
$300 for each viclation should in my opinion specify for what
period of time this sum is due while the organization is in
non-conmpliance. Otherwise, it would be possible for a court
to say that this was $300 per day since the person might be

. knowingly and willfully violating the statute each separate
day. On the other hand, I do not think this can be simply
$300 for a perpetual violationh, since otherwise the collec-
tion of the penalty would in effect be a license not to
comply thereafter. I would suggest that it be $300 per year,.

3. As one fundamental suggestion, which ¥ think we should
pursue very strenuously, I recommend that this filing be a
central filing in the Secretary of State's office so that it
can be put on the same computer and coordinated with the
filings of financing statements uhder the U.C.C. If we were
correct in our insistence on central filing under Article 9
of the U.C.C., and T think that events have demonstrated
beyond a shadow of a doubt that we were, all of the reasons
for and advantages of such central filing are egually appli-~
cable of these fictitious names. Purthermore, this would
permit the tying in of the fictitious name filing with the
U.C.C. and at some time in the future we could,. for example,
provide that a filing of a financing statement in any fic-
titious name which was also filed would be a proper filing
under the U.C.C. A search would then turn up both records.
Purthermore, if 2 person simply knows the name but not
where the principal office of an organization is located,
it is impossible for him to find the file under the pro-
posal of the Law Revision Commission unless he searches in
every county until he turns it up. We have led the nation
in moving into the electronic age under the U.C.C, and I
think we should wvigorously support the continuned preeminence
,of California in that respect. .

_ .-Bincerely yours,
- ,.ﬁ-‘/ .

- a¥old Marsh, Jr.
 HEM:jr
cc: Members of the Committee on the
. Uniform Commercial Code

Mr. John H. Demoully,
california Law Revision Commission
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HINDIN, McEITTRICK & MARSH
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CABLE ADDRESS:
HEMMAC AR, BEVERLY HILLE

RICHARD W. LUESEBRINK

ALLEMN D LENARD
LEE SIL.VER

ROBERT H., POWSNER
OF COUNSEL

Mr. John H. DeMoully

Executive Secretary

California Law Revisgion Commission
School of Law

Stanford University

Stanford, California 94305

Re: Fictitious gpsiness Hame Statute

bear John:

+ .
In reply to your letter of May 28, 1969, I would suggest
that the exemption for Massachusetts trusts be phrased
either to exempt those Massachusetts trusts which have
an outstanding security registered under Section 12(qg)
of the Securities Exchange Act of 1934 (and, therefore,
are filing annual and periocdic reports with the Securities
Exchange Commission and are subject to the Securities
Exchange Commission's proxy regulations), or to exempt
those Massachusetts trusts which have not less than 100
shareholders {and, therefore, are presumably gqualified
REITs under the provisions of the Internal Revenue Ccde
of 1954). I do not think that it really makes any
difference which of these approaches is taken, since I
am quite sure there ims no REIT in existence that has not
been created by the making of a public offering which
resgﬁted in its acquisition by more than 500 shareholders,
which brings it under the registration requirements of
the Securities Exchange Act.

So far as the justification for the exemption is concerned,
it seems to me that the Commission's draft statute wholly
fails ‘to deal with Massachusetts trusts in any meaningful
fashion and is enough indication that the Commission did
not giwecadequate consideration to this problem. The fact
ig that a REIT is merely a business organization which

ey
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would always be a corporation except for the fact that
the provisions of the Internal Revenue Code forced it to
adopt this antique, 18th Century form of organization.
Otherwise, it is organized and operated as much like a
corporation as possible. Unless the Commission is going
to require the filing of one of these documents every
time a corporation changes a member of its Board of
Directors, then there is no conceivable reason to require
gsuch a filing when a REIT changes a membexr of its Board
of Trustees. As far as requiring such a filing whenever
one of the sharehclders transfers his interest, 1 do not
think it would take any argument to demonstrate that this
is impossible. e

j/51.c ely, .
Ci/fl anHQAéé;a\ :
HJiald Marsh, &r.
HM/bm /

cc: Maurice D. L. Fuller, Esq.

n
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Temo 69=871 BXHIBRY IX

CHARLES J. BENSON
e BTOCKTON STHEET
HAN FAAHCIECO R41D8

July 2, 1969

Callfo;gzamLawwRegmglon Commission
Rggm 30, Crothers Hall
Stanfafawﬂﬁtversxt;

Stanford, calif. 943205

Gentlemen:

Re; California PFictitious Business Name
Statute - Proposed Revisions.

The proposed recommendations apparently will not
hamper the operation of consumer credit reporting
bureaus, with whom I am affiljiated, nor does there seem
to be any presentations with which it would be difficult
for reporting agencies to comply.‘

One comment made by an associate was that "sanctions
for failure to comply with the statute do not include the
usual reguirement of compliance with the statute as a
condition to maintaining a suit upon a claim.® It was
pointed out that the statutes in Idaho, Oregon and
Washington all have this feature.

It was alsc commented upon that the County Clerk is
required to file any fictitious name submitted upon pay-
ment of the required fee without regard to whether or not
the name would be in use by any other and whether or not
the name may be that of a corporation.

Comment: wag also made that the recited situation is
the same in the States of Idahoc and Washington but that
Oregon is different. Oregon is unique in that all assumed

“business names are reguired to he filed with the corpora-

tion commissioner, and cone cannot use in Oregon an assumed
business name which is the same as, or very similar to,
the name of a corporation or an assumed business name used

by another.

After approving the filing of an assumed busine ey
name {in Oregon) by the corporation commissioner, the ‘name
is then filed in those counties in which the party haying.
the assumed business name transacts business. This'! procepuhh

. _f‘




california Law Revision Commigsion
Page 2
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avoids conflict and confusion in the use of corporation
and assumed business names in Oregon.

A further reference was made to Section 6875 govern-
ing collection agencies in california, which requires that
%a license not be issued in a name which is the same or
so similar to that of an existing licensee'that would tend

to deceive the public.” 7.7,\
urs Lruly,
5
chqﬁles ’};;é%gﬁ\
CIB/mw g‘ j
iy
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€fyué’c‘rmm 2 Contact AcEwncy

LICENSED - COLLECTION AGENCY - BONDED
CONTACT CALLS .  COLLECTIONS - CREDIT REPORTING

- 14th STREET » OARLAND 1%, CALIFORNIA . Glencourt 2-0148
T T Aoril Uy, 1959

*California Law Hevision Coprission
School of Laow

Stanford Unlversity

Stanford, Califorvia SL3I0E

Gentleman:

I have studied your ¥ Tenbotlive Recomnendstion relating to Fictitious Bus-
iness Names " and i% is my lay opinion that it woald serve as a sgtisfactory
gubgitute for the presert tine-fegted stabubes were there any valid reasoms for
abandoming theame

You are to be congrstulated for abortisg the a priori ® Sscretary of State
scheme you initially wropoundsd.

Ag an archivigh, the writer admonishes- ;frou of the legel fratermiiy to bear
in mind that at least some of rnw esaence of law iz the intent of the frmmers and
% rovigion ¥ and ¥ re-arrte*"p ebation ¥, however objective, may wholly distort
that esaence. .

% Very respectfully,
n
T ’
. Eh Ffﬁ"hj-u o XA A Al
ih/L [ JCHI  HOALY

e ;
’ i
/
! /
-./.
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Joanpers & MusHRUGBH
ATYLRENEYE aT Lbw
TEH A cAToRR S63 DENTEAL TOWER

Ea D b MSBHERLGRH

T MARKETY DTRERY

VBT RERR GAN FRAMOCIGDD, CALIFOANIA 24102

1% EXaReOK 100G

April 21, 1969

Californla Law Revislon Commission
School of Law

Stanford Unlversity

Stanford, California 94305

%e: Tentative Recommendation #44,
Revised April 4, 1969, relating to
Fietitious Business Names

Contleman:

The undersigned has received and studied your revised
recommendation #44 velating to a change in the fictitious
business names statute, ‘ Se——

o
L

L should like to saK that I am wholly in accord with the
revision and, if I had any criticism of it at all, ic
would be that it is not going to go into effect soon epough.

The present system has resulted in the ridlculous situation
whereby, in order to aveid a demurrer, it must be alleged in
s complaint that the fictitious names statute presently in
existence has been complied with, whether it has or not.

"~ a marter of practice, it has been cbserved that the effect
of this is that attorneys insexrt an allegation of compliance
whether there has been compliance or not, thus putting the
defendant in an action tc the buxden of determining if indeed
there has been compliance in order to effectivelﬁ raise the
issue. If the issue is effectively reised and there has not
been compliance, the only necessity 1ls that the attorney for
the plaintiff then comply. This sexves no valid purpose,
except to obfuscate the judicial process by a totally unrelated
and peripheral matter.

Nevertheless, a proper racordation of the use of fictitious
names is, in the writer's opinion, most beneficial, as many
people go into business in this State deliberately hiding their
identity for fraudulent purposes, ox at best, for the puxpose




Califorﬁia Law Revision Commimssion
April 21, 1969
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of avoiding their creditors while they comduct theilr business,
and the statute would seem to be remedial of this problem.

If there is sufficient time to bring this watter before the -

La§islatura 1 woald suggest that the operative date be made
Juiy 1, 1978, rather than July I, 1971, I cannot see where
there woutld be any substantial opposition to this legislation,
While it is true the newspaper lishers of this type of noti-
fication would lose three publications on each item, they would
also gain a much irauter total of items and that would seem to
make up any deficlency in that respect,

1 sincerely hope this matter will be vigorously pressed before
the legislsture. :

L
-

Very truly yours,

JACOBS. & MUSHRUSR
/’f ’ PR e ’ ’;1 o

kﬁfé;‘?;}mi&f AT “’{t”f’f”"’%

Raymond L. Mushrush 2.4

RIM:bw




SAM DIEG0 COUNTY'S BUSINESS NEWSPAPEF
Mame 6557 EYSIBIE ¥ ALINE GRANDIER HORMAGAY, EDWARD M. MORKISON

Dwners snd Publisher.

i

@2 ﬁmlg ranscript

734 FIRST AVENUE « POST QFFICE 50X 1670 « SAN DifGQ, CALIFORNIA 82112

23376147
28 Huly, 1969

Qasiforrnia Low Feyision Commnilzeion
Sehool of Iow
Stanford, Jallyornic 54308

Dear Sira,

4 reading of the proposed Plotiiious Business Vome Sialuie and the cowmente
attaoked threiv roizes many nrocticel gquesiioms,; particulariy In regard to
the supposed reediness of ithe general pubiic to chack wilh county officials
and the propristy of govermment agencias issuing liste in competition wiith
private buainess. ~Neiwreally, nswepaper rublishers may be feld to be intere
eated parties and therefore Lilaszzed. However, [ am venituring to coffar sopme
thoughte on the proposed siuiuie, for ihe iong and cliose experience with lesé
gal notice cowmes to publishers of osurt and copmercial nemapaperg does have
gouie pragéical value.

le Publication of Fictitfous names iz jor the purpoese of giving lmamedicte
notice of Ffacta whick ntight otherwize nevén goms to lighte IF G peraon has

* mo racaon to suspest thai o Muzineas aasoclaiion whiok may decefve him, or
which For many 2iher reasone he should Xnow about, iz to be mads he wili cer-
tainly net inweatigate such aosociationss It is not emough for him ic know
where to check ur on Xnouwn Iusinesses with shom he declay he must know it gt
the time when business associaiions ars formed which may affesct his Interesiz.
Recently major stockhoiders In g locel konk formed o partnershlp the casence
of which wsz agrecaest to sell thelr bank shares mnly in a pre-arrgnged RENRETs
Without pubiisaiicn of their fiotitious nane, cother shargholders weuld have no
reason o0 suspeel thisz action, whioh vitally afrected their Inlterests. It Is
adviaable to retain requirements jor publisation of names of limited partners.

2s By substituting ifssuance of o liet made by the county clerk on a sudscrip-
tion basiw, the commizsion f2 in effect demanding thai newspapers conitinue to
publiah fictitious nomes, It rather thern recciving payment, they must pay for
the Informotion. For in order o retain gudscribera, napspapers such ag ours
oill e obdliged to publich the olerk’s ligi.

3e No more thon one address Iz necdad, as sugpestsd by the commissions. But
in mny cused;, the propoged dusiness :-ms ne address other than a poestoftice
boxe JIn such o cage, the regidenge addrsse of ai leagt ome partner ghould be
reguired.

Ao If the requiresent for a swoern gtatemeni (e dropped, it should be replaced
with a Form jfor certifying mder penalty of perjury, a8 in ths new ceriificates



SAN DIEGD COURTHS BUSINESS NEWSPAP
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Fage 2 » California law Jepfgion Cuumiszsion
eF publication whicsh have veploced She o1 affidevitse

5o XS the regivirant has ne ploce of business (n this stais, his notice
should be filed ond prblisned In ze:'a’z. gouniys Fublization in Secramento
County only fe ifantamound o Ao pullicatiuna

B¢ he currant reouiremsnt for Four pub.‘{;"_:aﬂi ag seewld b retained. It
enagures that the nocfea will nod beg passed owver b tocfdent, and that notice
of formation of a businese Geasciabicw will reack ail pariies in iime Jor
them to fake any godisn SAsy consider ASGEZSArYs

I very much apprecialie the counrtesy of the tommission in meking it popsible
Jar me to regiater thcse cowssnie on somc v the praciical sides of the new
proposals Only these featurssz of the prepebal which in my opinion were not
aduvizable hove besn gaversgd: meny other feotures 'of !t repressnt improve-
ments and it fe& ceriainly clumuys dspirabie to resise statuies and dring ithem
fnte line with modern condifions. Fhe Cowmisgion fa performing a mest neo=
saaGry functian i viis regard, ond [ om sure all interssied persona Gppre-
cinie Lhise

One wmore small comment, wprobobiy irreievents ZLhe title Flotitious Name fs
very misleading to the general pubilc, mosi of whom feel that aaperaforns arse
somehow dsing nasi on the legitimasy oy thelr business nama, taking it to
Rean somethiing similar fc ‘uiias’s Woull it e at ull possible (o re-name
the notlsg, pérhans by simpiy sliminating the word 'fictiticus’?

Sincerely yours,

{Mrs. Quinn Ho

AGEthe
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CREDIT MANAGERS

FREIND
PO, BOK ST + 14H FULTOM STREET
FRESMO, JALEF. 71032
Phong 2687477
W MSHMAN, Mgr,

OFFICERS

Prasident

A, A, ALePHERION
Crwens:tinois, Joo.

Wite Frecidan?

W, B, ¥AN YLEAR
Telinrbach Paper Company
Tracsurer

F. E. WAHLSTROM

Yan Waters & Rogers
Aggisiant Trecsaret

W, CROFT

The Bank of Catfomic, HA.
Execytive Vigs Prasident - Hecratory
C. £ SWANSCH

Assighaat Secratoey
B SCHMDT

DIRECTORS
Cauntalor
R. G. WINDEN
Welly Furgo fank
G, . BOERI

» Bordes Compony, Wastern Gigh

L DALTON
Pucific Matah Company
®.oi. DANEKE .
The Bank of Colifarnia, M4, Surrementa
G, M. FURLOW
iirited States Steal Corporaticn
R. M. GRARAM
Jotepk Gagrge Distributor, Sor Juse
D H. HORGAN
Califomia & Hawaiian Suger Company
£, €. MANGER
Crawn Zellarhoch Corporation
R. 0. MEANS
Durkee Famovi Foads
WALTY GLIVER
Albeet Paper Compary, Steckton
L. C. #AIKYER
Melormich B Compony, Ine,
W, L. HISDOM
Fidelity & Deposit Company 6f Maryland
W, L. SHAFFER
Frderal Sheal & Supply Tomanny, Fresne
E H. WENTWORTH
Lawrenss ‘Warehouzs Company

M.ACM,

Diractor, Western Division

0,8 SONKE

Standard O} Comparny of Colifornio

CHAIRMEN EXECUTIVE COMAMITTEES

FRESHO

L. D, EAYNE

First Wasterr: Bonk & Trust Co.
LAAMENTD

. DENTON

Umon Oit of California

SAM JOSE

D. £ OWEN

Low Jonat Conitruction Co.

STOCKION

M. J. DAMOS

Connell Moter Track Co., tnc.

MIHIRIT TY
RXECIFYIVE ORFICTY:

o MARKET STREEY
P2 BOX ST Fhane 7B J0

OF HORTHEUEN &

SAM FRANCISCD, CALIF. $4Y

STOCATON
Ao BN MuER v 4% NO. L CORADD
STOOETON, CACIE, M2
Fliona 425-4041
£ o REMPEL Mr,

FREREMAMHYD
: 17

7

M. John H. Deboally
California Law Revizion Commission
30 Crothers Hall
Stanford University
Stomined Do $4305%
1 £ [

Drear Mr, Debdouile

in view of the fact thot many of owr members carry their accounts
under rade nomes we ore opposed 1o ony chonges Tn the Retitious

Firm rome statutes lhat would o any way cut down the ameunt of

vitn! informgrion prosaplly availebic from the filed document in

the County Tlerks officss or the copiss o oublishsd in the various
[ ¥

NEeWSPODET .

5 Tm‘-e?i}} ‘éﬁﬂf" o
Vs g . e A

"‘{? ;‘/ féjﬁﬁf? z‘?:"f/;ﬂ'

A Komli

LChairmon Legislative Committee

Board of Trade of San Frencisco

Cred:t Monagers Associotion of N & C Californic

Credit Maragers Association of Southern Californio

San Diege Wholesale Cradit Men's Association

Whaolesalers Credit Assaciotion, Oaklend
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Mr. Horman A, Wabater

Dally Real Eseats Raport

. 0. Box 126 o

Fresno, Californis :

Dear Woyms

Thank you for your letisy and your comsents regarding the
Californis Law Bevieion Coppitese’s publicaticon of fictitlous
name certifiontss,

We are sending your lstiter to the Sxasmublve Escretary of the
Cosmitten, John H. DaNonlly, snd asking hin to copmunicets with
you direct regerding your thoughte on thle sudject,

- 1 apologize for the delsy in tsking csre uf this and hope thi
matter can be worksd out 5 your satisfactiom,

With kindsst regerds and best wishes, I aw

Sincersly youras,

ERNEST ¥, MOBLEY
BN o
cey John H, DeMouily



- : 1aiting  Address—

DAILY REAL 1‘5%5\}[ RIFPORT o |

(::A ND ABSTRACT OF RECOR

DAILY CODURT AND COMMERC! AL N LWSPFAPRPER ESTABLiSHED 18846

M,S.WEB;TER SONS,Publes e Telephone 237-01Y4
2138 -40 Merced Street

FRESNO 21, CALIFORNIA |

amclvmen Dvpeat L. Mobley
“nte Tanitol Bullding
Geeramento, “alfforn;

First, I waat to commend vou far your sincors : .
mfiorts z8 8 r#nre«eqt tive of the meoplm in ooy drseembly .
“i J{'itt- : i ’
I ¥now that you ars vesiepged with damecds ang
maguestsfrom various yn\;vicgclﬁ and crouns £nl reptizing
thess fize eonsuming communicetions we have endeavors=d to .
(:f refraln ?"ow UNNACBISEDY Ccovracnrnisyre,
Qur attestion hss teen ccllad to o Jslifornls .
Law Reviclon Committes racommandation recarding the nubli- -
gatinn of fictitious neme reptificrctes,
i ‘_\‘
Prazent law orovides for publfaction orcs 2 .
weai for four weeksa., It 1z aroncoed thet one oubliestion
Wit gl fice., : ' S

Tha nurpose of lercz2l ~uikliestions i1s to
inform the nublic. ¥With only one putlicsftlon such a notice
mn0id ez2eily be overlooisd. We trust that you will
racopniza the merit ia the rrovision for more than ocna : . L
~utlication in imrortent 1&@31 notices ' .
Kindest rapgrds snd hest wishes.
Reepectfully yours

© PAILY EFAL ESTATE 2EPORT

by :
; _ &-\ )

_‘ Do L ) ) oF B
(:: : _ S : _ ﬂormeﬂfﬂ. Yerster %
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fix. Sewan i, Yebetay
Paily Beai Zotabe Report
2. 0. Bax 135

Deay Wr. Websier:

 Asmsmidgmer Bobley bow fwovarded your comwnts sonmesning the Dow
Serision Comission®s tanbetive recamerdsifion oo Pletisiewm businuse
e artificates. The gg %’; LivEk Mecomednintiae 1s net Mm;? the
rosmmendation test the Comslusicm will sobwit to the Loglalatges, (See
he WARNINE BYEST o dhe sevor of the erelased tenietlwe romantnintion. §

I oamae pon heve BOL dSen Lhs R0tuel Yeatatives revoRiss

: ” X
maloeing 8 eopy. Y om alss sanlouing w Xerex sy of 2 perklen of & re-
Bearal stily prepersd Tor ing Jcaslrsion whish provides becEgriund infor-
setlon on the gubliscbios ruguivement. The russnssh sindy dcos Bgb vepre-
ek the vieve of the Comuiasion,

Aftay ceasidmradis divcuasicn shether they wdlisstios reguirament should
e eliminciod sntlrsly, She Commisgion--3aiing $meo wsosunt the views of the
DISEPEPT ragrasamtatives o aitendad our meetings hen this subjest wes dise
NREMGr-teraingd S5 rotiis o palicstien of the viotiohews dusinsss saue
certificates in an fxproved farm. Tn this coomsetion, 1% showld be neted
Yhat klwwr 1o sex videspresd nessomplisnes with the selating statute and that
most Liewdy there wiil Bo 2 sabgtactisl {powesse in scplisnce wodey the nsvw
akute with & weonloing eubstewidsl lncwesse fu the oeater ofF sertiMontiss
{to B sillod “statacecte” unfier tha pav aet) thet ¥il) be pebliched.

Ty Gomaission sould wery much sppreciste roBiving Ay DsamEnts you

- Ry have sesonrning Uw teniellw rocpmendaiien. I% wonid e sspsalally

- beipfal 1f yes o0ould wrovide us with lefoemciios conoeruing sy porsoss wao
sotasily wee the puklished cextificates lallezsl DEVepADSPE 55 & soures of
Infymstion sluse we ave sdvised thet the efficial mmoord in the scuety
elark's offise is the sooroe «F ifnfewention wavd by almost sweryene iater-
axied 1o teis nvormmiion,




I beibtevy thet Uhe tenbetive veciesmniatlich pies the basi cuse pos-
2i%iw for otentisa oF the voblicellon seguirvsatnt., §f you coudd auggset
any sevisions of thls mesion of the teniative womsendation that would
srrosarthas ihe RrEmEeni i suresrt of retéatice of the pukifcation wegulire-
ment, ¥ mw oawew Shet rear suppeetiont dould b belpful ohan the Comisaion
duteralnos whot recmmeandation, 17 sow. it ¥will maks b s lmgliziaters @
thiz abiest.

Fore H. DeMoully ,
¥reeonbive Seoraetary

dBMe}
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July 25, 1969

Mr, John H. DeMoully
talirorrnia [aw Revision Commlsaion
30 Crothers Hall

- Stanford University

Stanford, California
Dear Mr. DeMoully:

Our date bock tells us that August first 1is the
deadline for suggestionsg and comments on your revised
proposal for asking the legislature for amendatory
enactments on the fiktitious firm name filing and
publicatlon laws. : 7 =

atill opposed to your method
However, we do have
three observations to make sbould 1t be the Commlssion's
decision to proceed with the matter,

Cur newspapers are

i. We draw your attention to the fact that 1in
the publication of all documents placed on file, the
printed matter should be an exact copy of the recorded
or filed document, This is the principle followed in
the publication of Uniform Commercial Code documents,
sale notices under trust deed foreclosure procedure,
sdles of ryeal estate in probate, etc. Such identical
repapiuction ean leave no room for ambiguity in the
notification or misinterpretation by printers or
others or later legal arguments in the courts or among
banks and.credit people. Certainly if partners' home
addresses are included in the origlnal filing with the
County -Clerk, they.should 1ikewlse be included in the
This goes for the acknowledgement
also and for all changes in the document when republi-
cation is found necessary.

On page 8 of your most recent "tentatlve recom-
mendation”, we note that you are still deslrous of
putting the County Clerk into the business.of providlng
the members of the publle with perlodic summarles or
compilations of filings under the statute. As we
have heretofore wrltten you, thls is a function
presently being well performed by numerous reporting
agencies throughout the state as well as by several
so-called "legal®” newspapers. We are told that this
1s a publishing function properly belonging 1n the

—— S sl
-

Vg
| S

THR GHLY LEGAL ATVARTUSING WHIZH 18 JUSTIFLARLE PROM YHE ‘TA;&MFN‘I’ or
TRUE ECONSMY AMD THE PUBLIC INTERESYT I8 THAT WHICH
HUASLER THOSE WD ANE AFFECYHSD BY 1.



. -,;:!h,.t L TealMeasT Yo
California Law Jdevisica
Commizgoun - Fuly 28, 196G

realm of private enterprise which 1s not desiredly tie County Clerks and
which will regquire additicnal cost in governmenial overhead wnlch public
of ficials do not desire should such un albternative be written 1into the
law.

3, Should it be the degision of the Law Revision Commission
to proceed with the program to abbreviate or ellmlnate the publication
factor in the fietitious firm name statubes and should it be the decision
to proceed with putting County Clerks in the business of filing, recordlng,
and publishing business records, g{hen cgrpalnly as & matter of conslstency,
the County Clerks alsc should be -hufRtFdadn to provide the public with
printed forms for the filings together with clerteal assistance in fililng
out Lhe forme. With such additional services from County functionaries,
the public would save the expense of attorney fees, sometimes considerable,
in the preparation and filing of such dccuments. From an attorney's
astandpoint, 1t would relieve nim of the mundane details which admittedly
under the filing and publication requirements are largely mechanleal and
routine. Actually, of the approximately 3,200 certificates published in
the Southern California "legal® newspapers last year, the bulk were
placed by lawyers who, under appropriate future legisiatlon, would be
able to delegate to the County Clerks the gecument drafting function here-
tofore performed by them. : A )

We note in your present presentation of 52 mimeographed pages
mention of the fact that fietitious name certificates are published in
California largely in the so-called "legal’ newspapers. In a previous
document, 1t was stated that most of them were published inYlegal”news~
papers rather than in neswspapers read by the %eneral public, We enclose
a copy of a study made by our cofflce for the 5 month perilod beginning
last August 1 and ending January 18, 1269. It shows that the flgure used
by you of 23,000 certificates each twelvs month period in Los Angeles 1s
aﬁproximately correct. The Los Angeles record actuslly is 10,700 for the
6% menth period mentloned above. Of these, 7,781 were published 1n news-
papers read by the general public. The remaining numbher of 3,219 were
in the so-called "legal” newspapers., The Los Angeles Dally Journal wlth
a daily circulation 1n excess of 7,000 published 2,500 of the 3,219 in
"legal" papera or about 25 percent of the County grand total. We polnt
out, however, that in all the Dally Journal solicitations, the prospective
advertisers are handed the enclosed cilreular llsting the local newspapers
available to them for thelr publications & their discretlion and at no
expense for filing and other zervices offered by the Daily Journal and
at competitive prices. We think that in this one aspect of your report
recommending that all suech notices be printed in the newspaper best
equinpped to give local natification you are completely correct,

We may have other observatlons and some objections to the program

propoged by you, for presentation at a later date along with those which
you have recelved or will recelve from she California Newspaper Publlshers

Assoclatlon.
11 ;EWSfﬁ?EH

TW:mt

Enc. 2

CC: Calif. Newspaper Fub. Assn.
W.G3. Sharp, L.A. Cty Clerk
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SPECIMEN NOTICES

CERTIFICATE OF BUSINESS
UNRDER FICTITICUS NAME

Phe undorsignedt do hereby cerddty
1hat  they are cvondoctlng g iadies
capdy-wo-weer busineas as Uo-Periners
ab EGD Atlantic Boulavard, Beil, Cali-
forntn, under the fooltions firg aame
of FETITE STYLE 3HOP, and that
sald firm ia commposed of the following
persoRs, whose nanies and places of
residence are az follows, to-wit!

Ameila Jones, T2} Schmudh Ave.,
Porcance, California.

John Perriguey, 62§ Fern Avenus,
Inglewoad, California,

Wiinees our handa thls 26th Gey of
Avguar, 1260,

AMERLIA JONEH
JOHN PERRIGUEY
Sweees of Callfornla,
County of Loa Angelss, BS.

On thts Irh day of Janunry. 4.0
1961, befors me, & Notwry [ublic in
and for the said Coonly tind Staf.e‘.
residing therein, duly corumissionsd
and gworn, pm'sunm.y AP peared Armeiin
Jones and John Porrlguey, known {o
nn to be the peraons whose pames
are subseribed fo the within Instme
ment, and acknowledged to me that
they oxecuted the same,

n Witness Whereo!, ¥ have here-
unio set thy hand and affived my
of fictal sex) tho day and year 1n this
cortiflcate tirst above written.

{Soaly I, H, MaALLACHIER,
Naotary Public la and for the Countv
of Los Angeles, Stute of Callfornia.

hﬁséd(?omm!asion exp:res Februnry 2

1%

Joe Doakes, Attorney-at-Law, 7510

Centrat Bidg., Los Angeles, Cam

CERTIFICATE OF HLUSINESS,
FICTITIONS NAME

The undersigned does cortify he s
condncting a business &b 41a0 West
wWashington Bouzlevard, Los Angeles
12, tfalitoenia,  under  the  fotiticaa
fipmm name of ADVEERTISING
BATLOON (0., and that said firm
fa composed of the following person.
whose pamsa In full and place of vesi-
dence la ag Toliows:

Renjamin J. Benjarnis, 320 North
Sweetzer, Los Angeles 45, Culifornia.

Daied March 22, 1961,

BENJAMIN J. BENTASIN
State of California,
Loas Angeles County:

Om Maech 22 1961, before me, &
Wolary Publle in and for sald Stere,
persomaliy appeared Henjamin J. B(sn-
jamin, ¥nown to Mo 10 Be ihe perann
whose name Is subscribed to {he
within ineirument and sacknowlsiged
he executed the =marme.

(Seal) KATHRYN GRAHAM,
Motary Public.

pos peares Baily Janrnal

QFFICEL ERPAR FUR T TY ARDL TOUMTY OF LOF ANGELES

EE RS ER & B

D5 WLEY FIRST STRERT

L0 ATIGELES, CALIFORMIA SO0I2

Certificate of Business

County Clesk's Filing Fee .. ... %200
Minimure Publication . e 320,00
TOTE oo et e B R 25D

Payable in advance unless previous arrangements have been
made for credit

Enclosed ic a set of blank forms of CERTIFCATE OF BUSINESS,
Fictitious Firm Namg, for your convenience. See the law on the
reverie side of the enclused forms,

Wa shall ba giaci to takz care of the filing of the onginal
Cartificats at tha County Clerk's sffice as required by law, publish
the notce once a wash Yo Tour successive weeks ss required by
law, and at the eng of such publication, without added charge, file
our sworn proot of pubiication with the County Clerk as required
by law, and send you & copy for your records.

H you desire & newspaper other than The Daily Journal to pub-
tish your Ceriifizate please mark the enclesed list of newspapers with
your preference and refurn the marked list with your copies and check.

Oue minimum chargs for publication is $20.00. up to three part-
ners’ names, and ane MNotary jurat. This covers the entire four weeks’
gublication. The County Clerk's statutory filing fes of two dollars
should be sdded by you to this publication charge, if we are o file
the Caertificate for vou.

Oﬂe cautinn: Despite any “free advice” offered you, we recom-
mend that on ary questions of a leqgal nature in connection with this
publlwalon or with. any other matier, you promptly consult an at-
torngy-at-taw.

The Los Angeles Daily Journal offers you many other advantages,
foremost of which is PROMPT, efficient pubia«_ahon reaching & wide
sudiance of readers. The Journal is published EVERY day except Sat-
urdays and Susdays. it has been publishing since 1888, and s daily
circulation of 6000 gives you valieble advertising.

Wa hope that you wili cali upon us if we can be of service.

Very fruly yaurs

THE LOS ANGELES DALY JOURNAL
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I mou profsr wlnbt publiication of your Ceriificais of Business be made
onca & wesk fur four weels {s&8 requirsed by law) in 2 local newapapar of
your community plea=a check om the 1lict below the nowspapsr of your
praferenca, The publication prica of $20 is atendsrd Tor 311 of the
newsvapers llisfed, plus ths county clericts fiihng faa of 2. Wo
will provide the ususl sservicas in flling, file stamps, proof o? publil.
cetlon, ete. Pleasgse ettach thsck lur $da %o the Certifisste forms

#hen you rebturn them in the enclossd, zelf~addressed reply envelorne.

LOS ANGELES DAILY JOURNAL
“2 %W, 1st 3t., L.a. 90012
_a;aphcna Midison 5-~2142

Mames shown in parentheses are rot pert of rewspapers’ official vittas.

& Lyr m,or‘ Prass
lr?"FS

—Alhambra) Post-Advacate et
Altadens} Tha Altadenan

o Angelas Mase (Los Angeles) News. Advertizsr Ma witan Beach Mews
T he Arcadia Tribure _"T".-: Mavwood Journal
—Mriezia Mews wtonrovia Daily News-Past
o JAvalar) The Cataling [Mande: —The Montzbelle News
——Azusa Herald and Pomotropic e reey Park Prograss
__,_,_Buidwm Park Bullatin _._ Montrose) The Ledger
. Belilower Herald-Enterprise Nm”m- Signal & Saugos tn'e“p"
—Bail Gardans Review _The Northwest fLes Angeles] 1eader
—_[Bell-Mavwood} industriaf Post Meswslk Cal
—eThe Belveders Citizer o [Facific Paisades) The Palisadian-Post
—Beverly Hills Citizen — Palmdalel & 1ﬁ|cp YVailey Press
e durbank feview . The Pulos Verdes News
= Canoga Park Harald-Tribuas . Tha Paramount Journal
e Chatsworth Herald- Tribuns o Passdens Independent

—Clarermont Courier o Paiadera ',‘,"cr Plaws

e Compien Herald Amedican and The Complon Herald __The Pieo tLos Argeles? Pagt
e The Covira Argus-Citizen Rivera hlews
wufCulver City) Broring Star News Risgra Times Poct
— Dewney Live Wite cnat Progress-Huiletin

o Dewney Southeas® New:, & Downey Champion Radande Beacht South Bay Dy Breeze
. Duartean T Receds f—lera’3 Tribune
e Eagle Rock Seating o Tha Resomaad Review
mFact Los Angalgs Sazeits 554 Dimas Press
m Fast Los Angsles Tribune __The San Fernands Sun
— East Whiltier Review — 1530 Fernando Valiey) Vallay Times
—Eastsida [Los Angeles] Journel __San Gabrie! Valley Daily Tribune
o El Wonte Herald _. 5 Gabriel Vallay independent
—FE| Sagundlo Herald - T!'!e San Masdno Tritone
—El Sarena Star o San Padro MNaews-Piot
— {Firestone Park} Southeast Bews-Press and Firestone  ~ Sants boniza) Evening Ohtiook
Park News T The Siecra Madre Mews
e The Florence bdessenger M_’S ignal Hi' Fribung
— Gardena Valiew Nows ) T South Gate Press
o Glendsle Maws-Prass ‘muﬂ'l Pazadena Raview
—_ Glandara Prass "r‘uﬁ‘wetf iLos Angeles) TopicsWave
__ Griffilh Park Naws T Southwest [Los Angeles) Wave
T Hawthorna Prass T Tarzana Herald Tribune
___Hermosa feach Raview . T{-‘Mp[ﬂ i |4¥ Times
— Highland Park Mews-Harald T Tapanga Journal and Malibu Monitor
—_— ﬁ'*oliywacf'l] Citizen-Mews -“anrar!r{s Hﬁ.-a;g
e Huntington Park Daily Signal T Tribune flos Angeles) News-Advertiser
inglewood Daily Mews T Tui .naa] Recard Ledger of The Verdugo Hills
Lo Puente Valley Jowrnal '5“9 Yar Nuys MNews
. ta Verno Leadsr — zel Evening Vanguard
- [Lancastest Antelope Valley LedierGazeits Wau a] Lo Angeles Star Review
—. Lawndsls Tribune & North Moneta Garden-Land: ‘estrhectar Mews Advertiser

e {Los Angelas) Post
r s Angeles Indepsndent
‘ Hills Prass
tel Deily Mews
Dress-Journal and Harbor Mail

Tribune

— tincole Heights {Los Angeles] Bulietin-daws
. Lomita News and Progress

__ Long Beach Indepsndent

T leng Beach Pross-Talegram

T Los Angeles Sentinsi

—Los Angeles Herald Dispat

Los Fehz il News
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Me. Jokn H. DeMoully, Executive Secretary
Califernia Law Revision Coanission

Fodw 30, Crothers Hald

Stanford, Caiiforsia

Dear Mr. Dedoully:

You are correct. We were not aware that the Commission will be meeting in
Los Angeles Friday to disc ass again the Fictitious Hawe Statute.

But as long as we arc being invited merely as observers, I shall not WoTTY
abGUT rut having a statf pember present, but will attespt to persuade a
cublisher to attend and shierve.

1t probably is Jjust as well, anyway, thit we now rest our case in defense of
pusticalion on tne excelient f];dinss of your lesal research, the grevigus
recéimaentations by your stsff and the arguuents faéﬁr}ng publﬁcation as cited
in your ncat recent staft womo.

It will be unfortunate if the Conmission does not take into consideration .the
evidence uncevared by your study and thet of Gurden Mcllintock which defi-
nitely points to a trend anong the states toward adopting statutes requiring
peblicavicn.

1d hicpe this, slus the many reasons supporting pubiication, which were
1 cized in brief on page 1 of Jack Horton's *emoranﬂ%m 69-110, woula be
ient to cause the lomnission to wnro!u1?e the werit in your recoracng-
ation {“5 cited in Feworanduns £8-64, page 3} and that of Mr. McClintock {as
cited on pages 1388 and 1389 of his Hastings Law Journal article} and thus
vote t¢ retain publication, with some sirengthening acdifications which we
wye R gt Be worthwhile.

The information uncovered by Mr. McClintock which points out the definite
trend awong the states 1w incorporate puslication requirements should be noted
by the Lommission.




It show Gur Edtﬁﬁ w»ﬁy years gﬁo ade ,ted and then repealed
1 Gast 15 years six states have added publication. ST

Much mention is made of the fact that New Yurk, ihe nuader two state in pop-
utation, repealed its 1831 1cx requiring publicetion; but the Same jegal
research reveais that ad v, thirec of the top Five states in population now

rghqéri puhi1aat= fn (Cali arn ta, Pent avlld.za and I11inois, the latter having

ended 1ts QX1SLTEQ stetufa fust five years ago 1o ADD publiuat1sn and &

pEuaEty clause for not pub]z:n.ng;.

frem the research that all of the statutes adding

Inc1demta1 ;, it apnea
nt years heve included a penalty clause, or have added

publication in rece
sucﬁ g clause to an exi

y studies conducted by Me. McClintock and

that &msag farger states in particular, the

nas Hecn i discover that publication does

‘gfforg the many socia? and ecoﬂ“mlh benafits ¢ited by Mr, Horton's Memerandum
5-11 -

I any "trend” has been dev
by yuur staf., it C:patlj 5

1 need not add that we wala he iyst intaresied in the Commission's conclu-
s1cns on Friday. ' : :

Sincere]y FOUrs,

- Ben D. Martin
‘uerera1 Manager

;  .EDM:pah

“¢er Sho Sato R P L
- Joseph A. Ball UL
Senator Alfred Son
~-  Roger Arnetergh
Thonas E. Stanton, Jr.”
Lewis K. Unler . o
" Richard H. Wolford -
. HWilliam Yale
Ceorge Murphy
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STATE OF CALIFORNIA ROMNALD REAGAN, Governoe

DEPARTMENT OF CORPORATIONS ANTHONY 2, PHERND

Commissioner

In mEALY REFER Ta,
Los Angeles, Califownia
August 11, 1949

FUEMNO .

California Law Revision Comittee
Stanford University

Scheool of Law

Palo Alto, Caliioroia

ATTENFICON: Mr. Jobn PeMoully
Gent lemern :

re a few comments concern-

In response (o vour request, fol g a3
ttornia "fictitlous name' statute.

ing the proposed changes in the

COVERAGE OF STATUTE:

The proposed changes to the now existent tute would provide
(with some exceptions) a reguirvement of [ ng a fictitious-
name statement by every person who regularvly transacts business
in cthis state for profit under a fictiticus name,

sla
ili

There are two definitional problems that may be posed with this
provision., The first concerns the limits of "regularly": A gquan-
titative or time value is not implied with the use of the term.
This would have, of course, 2 disadvantage Lo some out-of-sgtate
businesses who may unkrnowinglv cross a line from "occasionally"
to “regularly" doing busiress in this state,

Secondiy, is the question of what is meant by "in this state,"
Questions will arise as to whether, for ¢xample, a mail-order
house operating out of Califorunia would be subject to the provi-
slons, or if solicitations made in California culminating in
sales outside of the borders of California would be considered
as being in this state,

PLACE OF FILING STATEMENTS:

It is proposed that a person be required tc comply with the statute
by filing his statement in the office of the County Clerk of the
county in which be has his principal place of business and in the
absence of such a principal place of business as in the case of

an out-of-state business, the filing would be made in the Office

of the Ccunty Clerk of Sacramento County,

LOS ANGELES 20012 SAN UHEGD $21010 SAM FRANCISCO 74103 SACRAMENTOD 95804
107 SOUTH BROADWAY 5068 SYATE CFFICE D0 T4aG MISSI0MN STREET 1020 MW STREET



California Law Revisionr Jommittee
August 11, 1569
Page 2

If the aim of the siatute is to provide a

can obtain information, there arises & problem with the company
that has a principal ce of business in one county and its
contact with the public ia menv other counties, If the business
is multiple county in scope, a member oi the public will have

o
e
e
[

3

-

difficulty in determining where to jook for the {iled statement.
It may be on file with any one of severzl counties, or not at

all,

Because of the generally wi £ i 1 scope of businesses
as compared to the time wher the first provisions for the filing
of fictitious-name scatements werse enacted, it seems more logleal

<,
tc have a system of central [iling in the state,

PUBLICATION:

The proposed Section 17715 weuld vequire publication of notice

of filing a fictirtious business name within 30 days after the
statement is fiied. The publication would e made in 4 newspaper
of general circulatien in the county in whizh the principal place
of business of the registrant iz located or if no guch newspaper
in that county, any unewspaper of general circulation inm an adjoin-
ing county, The times of publication would be cut from four con-

-

secutive weeks to a one-time publication,

Aside from the problems of determining in precisely which county
businesses are to make publication, there is the basic considera-
tion of the concept of publication itsell, If the thrust of the
proposed changes to the legisiation is to more adequately protect
the public, it seems Iincongruous that provisions would be continued
for the publication of notice since it is probably the least likely
method of notifying anyone of the general public, First of all,

the publication in the more metropolitan arveas is generally made
through legal periodicals which are not read by the general public,
but are newspapers which circulate to attorneys and a portion of
the commercial world, Secondly, actuzl notice 1s not effectuated
by a publication at the time 1f 1s peeded, A person generally
needs to know of the principals invelved in & business at the

time during or after which he bhas dealt with them, The publication,
of course, if properly made, is usually prior to the time that the
public comes in contsct with the fictirisusly-named company.

SANCTIONS::

aforced by a civil

Eh
O : ‘ strigt attorney seems
ms. The penalty may be Loo graat where &

action prosecuted by
to have serious probl



Californis Law HKeviuiwn Lomiiliice
Auvgust 11, 15£%

Page 3

person inadvertentliy fails to file withiu 40 days of operating

a business, or wheve there {3 some guestion whether an cut-of-
state partnershla ig regularly doing Tfsiﬁﬁsﬁ in this state, is
“"regularly doing business” or doing business "in this state” at
all, On the other hand, a dis rPPucabie company may find that
$300 is a bargain qri:a for remaining anonymous, The prosecution
of such cases would lead to somc anomalies since the small, more

rural, counties where identity may be hard to conceal, would find

pzging mitters iu other areas would
ounsel or district attorney prosecut-
ing $300 claims with regularity, In the more metropolitan counties,
where there would seem to be more demand for identities being made
known by the 1‘1Lng of statements, prosecutions would not be forth-
coning with the same zeal since the opress of criminal and civil
litigation would not afiord the Lime o the prosecutors,

i
that because cf a lack of pri
have a very zealous coun?y o

-

Othex enlohcﬂnent alcernatives should be cansidered, For example,
prior to opeming a bank accouni or ”hLéiﬁJF talephone service in

a fictitious bUglﬁﬁ s name, evidence may be required that compliance
has been made with the statuvrne,

Lﬁh be Tevised so as to
nn;p the rciuxrement for
ating structure tc ga

g tJL- ts,

In conclusion, the Ilaw might
provide for a central ¢ ;
publication and 3rﬂ";dw & more 11
compliance rather than thiough the ase o

a0E ]

oo o

#E?ry Eruly yours,

i

"\'-.,_.‘i ﬁ%-{.fa{éf hE

S L. KELLY
Ch f Deputy Commisrioner

J1K:moif
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o MEMBERSHT LNCOHMLENEL
tALMAMBRA) POFT-ADVOCATE
TALTASRNA) THE ALTADENAN
ANGELES MESA [LON ANGELES;

HIWE-ADVESTIAKR -

THE ARCADIA TRIBUNK
ANTESIA NEWN
LAYALDN) THE SATALINA IBLANDER
ATUSA HERALD AND FOCMOTROPIC

LOWIN FARK RULLETIN

LFLOWER HESALD-ENTARPHIBL
wil.l, GARDEKS MAVIEW
(BELL-MAYWOOD) INDUSTRAIAL POKT
THE BELYEOXRE CITIZEN
BEVERLY HILLE CITIIEN
BURBANK REVIEW
CANOOA PARK HERALD TRIBUNE
CHATEWORTH HERALD TRIBUNE
CLAREMONT COURIER
COMPTOM HENRALD AMERICAN AND

THE COMPTON HLRALD
THE COVINA ARGUS-CITIZEN
(CULYRR CITY} EVENING STAR NEWS
DOWHNEY LEADER
COWNEY LIVE WiIRK
(DOWMEY]} FOUTHEAET HIWN ANT

DOWHEY GCHAMPION

THE DUARTEAM AND DUARYES DISFATCH
EAQLE ROCK BERTINEL
CASYT LOS ANCELES JAIRTTE
EART LOB AMGELES TRIRUNE
CABTHIDE (LOS ANGELES} SJOURNAL
AAST WHITTIER ARVIEW
L MONTE HERALD

¢ gL MEAUNDO HERALD

EL HREND BTAR
(FIRKSTONE FARK) BOUTHEAST HEWS-PRISN
AND FIREBTONE FARK NEWE
THE FLORENCE MEBSENGEN
GARTENA YALLEY NEWS
GLENDALE HEWS-PRERS
GLENDORA FRESS
ORtFFITH PARK NEWS
HAWTHDRNE PRESS
HERMOSA BEACH RELYiEW
HIGHLAND FARY NEWE-HEMALD & JOURNAL
[HeLLYwoon) CITZEN NEWS
HUNTINGTOR PARK DALY SIONAL
IMGLEWOOD DAILY HkwE
ILANCARTEN} ANTELOPE VALLEY
LUDOER-BAZKTTE
LA PUEMTE VALLEY JOURNAL
LAR VIRGENES ENTIRFAISE
LA VRRINE LEADTR
LAWNDALE TRIGUME & BORTH MONETA
GARDEN -LANGE TRIBUNE
LEMMOK CITIZER
LIMCOLK HEIGHTE ILAN ANORLER]
BULLETIN-HEWS
MNITA HEWSE AND LOMITA SROGREM
. M3 BEACH INOEPEMDENT
LOKG BEACH PREMS.TELRARAM
{L.O8 ANGELES) HERALD CUEPATCH
LGS ANGELES SENYINEL
OB FELIZ KILLE HEWs
THE LYNWOOD FRESS
THE MALIEU TiMEH
MANHATTAN BEACH NEwWS
THE MAYWOOD JOURNAL
(MOMNDYiR) DAILY REWS.POET ANK
HONRSYIA DAILY HEWS-FOST
THE MONTEBELLO NEWS
HMONTEREY PARK FROGRERS
(MONTROSE) THE LECGER
NEWHALL BIONAL AND SAUDUN KETIRPRIZK
THE RORTHWEST (LOF ANatLiEn) LEADER
NORWALE CALL
{PAEIPIC PALISADES) THE PALISARIAN POST
(PALMOALE) ANTELOPE VALLEY FARNS
THE PALOS VERTES NEWS
THE PARAMOUNT JOURNAL
PARESIDE {LOB ANGELES) JOURMAL
FABADEMA ETAR-NEWE
THE PICG (Lot Avodlas) POST
HMEOALVERA TIMES POBST
{POMONA] PROGAESE B
tRRooNDO BEacH) SOUTH BAY DALY BAKKIE
REBEDA MHERALD TRIBUNE
THE NOBEMEIAD REVIEW
BAN Brwas FRESE
THE SAN FERKNANOG VALLEY UM
(AN FEANANGO VALLEYTS VALLEY TIMES
AN QABRIEL BUN
BAK GARMIEL VALLEY INDEPENCEMT
BAN GAMUEL VALLEY PAILY TRIBUNE
THE SAN MARING TRIBUNE
BAM PIDRD NEWE-FLOT
HanTA MonizA) EVENING OUTLLOK
THE BIERNA MADRE NEWS
SHONAL HILL TRIBUNK
SOUTH GATE FRLES
BOUTH FPASADENA REVIEW
SOUTHMDE JOUMNAL,
BOUTHWEST {LOB ANARLES) TOSMCH-WAVE
BOUTHWERT {LOR ANAELES) WAVE
TAMZANA WERALT TRIBUNE
TEMPLE CITY TIHES
ITORRAHCE} PREES-HENALD
=HBUNE (Low ANBELEN) NEWS-ADVEATISEN
uuNaA} RECOAD LEDORA OF
. . THE VERDUQO HILLE
THE VAN NUYE NEWE
{VEHICE 1 EVENING YANOUARD
(WATTS) LUS ANGELES STAR REVIEW
WESTCHESTER NEWES-ADVERTISER
WESTLAKE (LO& ANGELES) POAT
WEST LOS ANGILLES iNDEMENMDENT
WESTWOOD HILLE FRENE
{WPHITYIER) THE DAILY NIWD
EWILMINOTDN) PRESE-JOURNAL
AND HARBOR MAIL
THE WILAMIRE PRISS
(WOODLAND HILLE1 THE REPORTEN

EYHTRTT X

OFFICERS

Los Angeles
Newspaper Serviee
Bureau

[INCORPIARYER)

LEGAL ADVERTIGING CLEARING HOUGKR
COOPERATIVELY OWHELR AND OFERATED BY
HNEwsPAFERS OF Lo ANGLLES THTY AND COMNTY
EETANLIGHED (D34
2i0-224 WEST FIRST BTREET

Loe AHOELES, CAliFofdis BOOIZ
TELEPMONE 8xB-284)

W, A. LAWBON, PRESIOERTY
EAULE ROCK BENTINKL

W. J. VALENTINE. VICE PRESIDENY
LANCARTER ANTELOFE VALLEY
LECUER - GAZETTE

OEANE FUNK, DiRICTGR
BANTA MONIGA EVENING OUTLOOK

K. HARDGLD ROACH, DIRECTOR
TEMPFLE C.TY T:HES

RALPH MHAMKHAN, DIRECTOR
YAN RUYS NEWNS

TELFORD WORK, SECRETANY-TARASUNER
AN MANAGER

ROBERT E. WORNK, ASSISTANT
BECARTARY TARASLUNER

Aupust 14,

Mr, Jonn H., Dedoully

oxecutlve Zecretary

Californla Law Revlision Commission
Reoom 30, Crothers Hall

Stanf ford, California

Dear M¥Mr. DeMoulliy:

In answer to your letter of July 29 as to whether
there has been any change or modification In the
oppesition of ou organization to your recommendatlon
that the Law Hevision Commisslon and the leglslature
be asked to EMdSCHLth publicatlon requirements in
the fictitious flrm name publicatlion law, the answer
is no. I have discussed this matter with members
of our group and the feeling is that if amendments
to the present pubtlicatlion provisicons are necessary
they shnould be provided by the newspaper assoclatlions
as wis. dons a number of years ago in publication
amendments under the probate and civll codes.

Neither w1l]l we feel any kindller towsard the
nendatﬁfj rgapulations slmply through the omlssien
of the provisicin in your tentative recommeridations
that the County Clerks be permitied to sell periodic
summarlez or compllations of fictitlious flrm name
fillings.

We are guite sure that collectors' assoclations

and credit runazers? assosiations of the state share
our vlews on these matters, as of course does The
California Newspaper Publishers Assceciation,

Sincerely yours,

10S ANGELES NEWSPAPER
SERVICE BUREAU, INC.

I‘eli‘orj work ,4

Secretary-Treasurer
TW:nt

-—

THE OHLY LEGAL ADVERTIBNG WHICH I8 JUSTIFIABLE FROM THE STAMDPOINT OF
TRUE ECONOMY AMD THE PUBLIC INTEREST 18 THAT WHCH
REAGHEE THOSE WHO ARE AFFECTED BY TV,
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Memo 69-87 EXHIBIT XII

PART 4. LIABILITY; LEVIES AGAINST PROPERTY; .
DESIGNATION OF AGENT FOR SERVICE AND OF

_ PRINCIPAL OFFICE [New]

See, -

24000 Detinitlons.

24001 Scope of Habllity,

83002, Levy on praperty.

24003 Btutement of unincorporated aesoclation; form

04004, Numbering amd filing statemonts] indexing; lssuance ol certiticate.

94005, Stutement of vesignation of agent; fiilng; offect; revocation of designa-
tion.

24006, Notice of cxplration,

24007. RBerviee of process on vnineorporated associatlons in certaln cases.

1

Part § added by Stote 567, o 2325, p. 3153, § 6.

.§ 24000, Detlnltlons )

{a) As nsmd In this pard, “ynincarperated association” means any partnership or
sther unineorjmratod organizatlon of twe or nwre petsons, whether organtzed for
profit ar not, but docs nut Include a governnint or governnental subdivision ot
Ageney. _

{b) As used In this sectlon, sperson™ Includes o natntal person, corparation, part-
nershitp or any cothor unincarporated organization, and 4 gOVernment or goverk-
mcntal subdivision or aprney.

(Addied Stars 1967, & 1324 N 0353, 4 6D

Law Rovislon Commission Comment

Sertion 24000 provides a defindlion thist Althowrd sahdlvislon {a} provides that a
~=~irsjudes il privade ynincorporated arecoeine goverpinentnl entlly or AERNOY J« not an
tonn of any kind xnd exclides all gov- Drdneorporated assockatlon itdee this part.

ernmental  entltiva,  authoritlos, tisards,  puladivision (L) providus thiat an  unin-
Burenns,  conimis: igns, departacnts,  and corporated pssonlation la subjrrt to this
asspciitlons of any kind. part even theweh Lis mombership may In-

clude governnwantai eniltdes or agenches.

§ 24001, Scope of llability

() Except as stherwhba provided by statute, an unincorporatod association [E]
fiable to a persan who is nob & memlne of the ascociation for an act er omlssion of
the associntior, and for the act or omissinn of its officer, agent, or employee antlng
withia the seope of his office, agoney, of cmployment, to the same extent as if the
associntion wore a natural juersoen.

{b} Nothing In this section Tn any way affects the valex of lJaw which determine
the Iability between an associatlon and g wember of the asseciation,
{Added StalL 1867, ¢ 1324, p.o3153, § 6

Law Reviston Commission Gomment

Hectlon 24001 provides that urincarpe-  contractual Hability of unincorporated as-
rated nsuomiations are lable Jor acts orf socintions 18 uncertain, In the abscnce of
omissions dunc by or under the aythorily atatute, & coniract of an unincorporated
of the nssociation to the sume extenl that  asseclation was regarded & the contract
natorn) persens are lable The exception of the individual membters of the associa-
at the hepinndng of the seation ks latended tinn who authorized or ratified the contrarct,
to aveld the repeni of any statutory Himi e Pueitic  Trelght Lines v, Valley Motor
flens ou u=doclation liabiliry, aueh aa that Lines, Ino.. 72 CalApn 2d 505, 164 P.2a 1
found in Section 214un o* the Corporationd (1316 Sccurity-lFirst  Nat'lt  Dank v
Code irelating o death benefits payable hry Conper, 62 CatApp.24 653, 146 P.2d 722
enincorperuted fraternal societies). {1941); Leale v. Cliy of Venlee, 50 Cal
Sentlon 241 ks probably deciarstive of  App. 402 193 Pac. 440 {192y, By satute,
the prior California law insafar as the howerer, unincoerportated assoclations have
tort Habliily of unincorparated associations been olithorlzed to enter Intoa wide variety
is concerned. See Ingily ¥, Operaties af \ransactions and thus incur lability on
Engineara lLoenl Union No. 12, 53 Cal*d  Lehatf of rthe associntion, See, e g, Lom.
265, 23 Cal.Rptr. 493, 73 P.2d 467 (162): Code § 12010233 42D), 130N Corp. Code
Mprshall v. Int'l Longshoromen's & WhaE- § 212; Labor Code § 1126. Seotion 24001
rouscmenta Unlon, 57 Cal2d 751, 2t Cal, eilminates whatever gaps may have re-
RHptr, 211, 37 P.2d ORT €1362). maained In the previoua stateisry provisions
hether Sectlon 24001 |a devlarative of making vaincerporated pasgocintions  re-
the prior Callfornis law relating o the  sponsible for thetr contraciual abligationa.




§ 24002, Levy on property

Only the properiy of an unincorpotated assoclation may be levied upon under a
writ of execution issned fo enforce a Judmacnt against the assockation,

{Added Stats 1967, o 1324, p. 3153, § G.)

iLaw Revislen Cammizsion Comment

Seclion 24002 permits . ¢he plainti{f ta
resort only to the assets of an unincorpo-
rated assoctatlon o satisfly a judement
against the peancintion, Of course, nothing
in the secrion precindesa the plaintiff rMeom
alsg resarting to e Individund prepeety
of & member of the assncintion ta sat|=iy
A Judgment ogainat the member i o cree
where the momber wase nlse a party de-
fendtnt.  The provedurs provided by Oovls
of Chvll Procrdure Scctlona 414 noid 989-
3% may mlzo he avellnbte in A cuse where
the membrrs of the asscciation are [nintly
Hable with “tke gasatlabinn on a contract
and are named as Joinr defendnnts

Inscfar as Sectlon 2HHEZ providea that
the aurets of the association may he Ievied
upon to satisfy o Juidgment nguainst the

asaprlaiion. It restnles the law formerly
s*ated in Cade of Civll Procedure Section
3%%. The former verslon of Section 338
280 nutherized " safisfaction of tha judg-
nent aenknat the association from the In-
dividiual ansetn of & member who had been
served with procesa (n the action apainat
the asagcintlon,  However, g 1037 amend-
ment to Cude of Clvil Procedure Sectlon
N4 procluded this unlesm the sunmmons
served on the member Indicated that serv-
ire was helng madde iipon him in kis indl-
vidunl capacity. Tnder Section 2452, it s
necessary not only to serve any individunl
moemher in his indivliut) caprcity but alxe
to nnme bita nz s Acfendant hefore a fudg-
ment enn be shtained that may be aaiksfed
rror hig iIndividuad padets,

§ 23003, Statement of unlncorporated assoctailon; form

(a) An untocorporatdd assoctation wmay file with the Seerctary of State on a form
preseribed by bim o siateient gontaining cither of the fullowing:

{1) A statement @esignating the feeation and complete address of the assoclation's
principal office In fhix state, Only onue such place may he dezbpnated.

{2 A statement ([} designating $the Incatfon and complete alideess of the assoein-
tions principal office in this =tnte In wccoondancr with paragraph (13 or, 1f the
associatlon dacs unt have an offies In this state, deslgnating the eomplete address
of the assoclation to which the Seeretary of State shatl send any notices reguired ta
be sont to the association wmler Sections 24000 ard 24000, and (8 designating as
agent of the sssoclation for serviee of Jirocess any nameral persen residing In this
state or any corporation which has cvmplicd with Seciion 35015 or Seetlon 84035
and whose ¢apacity to net as sueh ngent hos not terminated,

(b) If & nataral pereen Is dexdgrated a< ngont for servlee of proeess, the state-
ment xhall sot forth his complere business gr residenee addeess, I 8 carporate
agent 1z desraated, the stitenmnt shadt sof forth the state or place under the Inwa
of which such sgent way fwarporated and the name of the clty, town, or village
wherein It has the office at which the sssnelatlon desfghating It as such agent
may he served, ax sot foreh in the certiticate fiied by such cerporate agent mrrsuant
to Section 3401.5, 43016, 64055, or (034, *

(e} Presentatlon far (iHng nf n stofetaent and one copy, teoder of the filing feeo,
and aceeptance of the statement by e officr of the Secretary of Rtnte constltntes
flling under this scetlon. The Seerctary of State shall nete upon the copy of
the statoment the fi'e mwmher amd the dide of filing the original and deliver
or send the copy to the nntpcorporatnd assoclation filing the statement,

(d} At any Ome, ae utincorperated pacoeintfon that has filed s statement uniter
thls section may file o new stutenient superseding the last previously filed state-
moent,  If the pew statement doees not disizoate an agent for serviee of process,
the filing of the noew statement =hatl b Qeemml to revoke the deslgnation of an
pgent previously desigaated. A statemont fitedd under this seetion explires flve
years from Decembor 31 foliowing the dide it was filed in the office of the Secre-
tary of State, unless previously superseled Ly the fillng of a new statement.

@)y Deilvery by hand of a copy of any process agalpkt the unincorpoarated assoel-
ation (1} to any natural person designated by b as agent, or (2) T the axanclation
brs deslpunted A corporate agent, at the offiee of such corporate agent, in the
clty, town, or vllnge named in the stafoment fited by the association under this
s=ctlon to any potean at osuch offer pamed In the ceriificate of such corporate
ageni (Hed parseant s Section 330075 or G003 0 jeh eartificane hias nat Teea Super-
scded, or otherwise fo any prieson wt sueh office named in the last certifieale flied
pursuant to Section 33006 or 1006, coustltutes valid service on the assoctation. 2.



{f} For filing = statement ag previded In thia sectlon, the Secrctary of State
ahall charge aml colieer the fec prescrived In Government Code Scction 12153 for
fitling a designation of ngeut,

(Added Stats.JO67, ¢, 1324, p. 3152, § 6.)

Filing by sccretary of astate, mee nols
under aectlion 21004,

Leglslatlve Committeo Comiment—--Sanate

Sections 2{M3-24000 provide u procedure  sulomnailc date procesaing equlpment in
whereby mn unincerporatel asaoelation may recording and indexing the platements filed
derignate & principal office In this etate by unincerpronied associations,  The pro-
for venus purpuses (Coade o) £ivil Fro-  cedurs s based e part on Commercial
endura Sectlon 315.25 and an wgent upon Coude provialons relating o the Lilng of
whom dervice of Lroceaxr may be made flaganciiny  sintementa, See  Commercial
(asnbdivialne 2.1 end 2.2 of Sexcdon 411 Codn Sectlns ML and 2407,
of the Code of Civil Proctdure). Ses the sectinn M0 aleo e bhased In pact upon
Cummeqts to Code of vl Frocedurg Beds Carporations Code Scction 3361 hut the
tiona 3552 mnd 415 Hee alze Corporations designation of an agent is permlsgive rather
Coda Sectlea 15768, than mandaiory,

Tha procedure provided by Sectlonz 210935~ v B R R T
234006 Iy designed to permit the wue of

§ 24004, Numbering and {1ilng stafaments; indexiny; issuance of certificate

fa} The Becretnry of State s=lhall mark esed stateisent Hled spder Sectlon 24003
with & conscentive filo number nug the dade of filing,  Ile woy destroy or otherwise
dlspose of any such statement fonr years after the staicipent expires. In lien of
retalning the orlginal stutemont, the Scerctiry of State may mtain a copy there.
of I necardanca with Government Code Sect loa 1475,

{b} The Reeretary of Stade shadt Index coel statement fited under Seetlon 23003
fccording to the mame of the wutucorporated awsoclutlon ns sed out in the states
ment gnd <hull enter o the Indey the file pnadwer and (ke adidoess of the assoclatlon
a8 et out in the statewent and, H an ppest for serviee of process 35 designated
in the stahauent, Fhe wame of the agant aml his ndidress,

{c) Ypon request of avy person, the Sveredory of State shall beaw hilg cortificate
showlng whuetlier, accarding to Lis veeords, there 18 on Cle o Lis affien, o0 the
date amd hour statsd thevein, any preseatly effoctive statement fited upder Section
2003 for au ubinearparnied assovlatlon usivg a specific name designated by e
person making the roquest, I such a statensent 19 on Tile, the cortificate shalt in-
elicle the nforniation roqutred by subdivision h to b fneluded in the fadey,
The feo for sweh o cerlifieate is tuo doltars (82), :

fd) When s stutement hos oxpieed under subdivision () of Sectjon 2nd, the
Becretary of State shall enter that fact In the isdex ropether with the date of sieh
expirntion.

{e) Four years after a stateinent has expired, the Secrotary of Stat: may dolete
the Informnatlun concertlng that statement from the Indox,

(AMded Btals 1707, ¢ 3024, p, 3103, § 65

Library refcrences to the Seeretary of State for flling al any
Ansooiatlony 218 time ufter the offeclive date of thia acg hut
LR Asaociations § 15 ot seq. the searelary of ainte j= nol requlred W lilg

mich siatemend prioe to Jasnary 1, 1083, and
Section 7 of Hiata 507, ¢, 134, 1. 3106 no snch piwtement bu effective until Jan-
provided: A rutulenmisent may be presented uary 1, 153635,

Leogisiative Cemmilice Comment-—Scrate
Bee Comment to Scetlon 24607,

§ 24005. Stalement of resirallon of anont; flling; effect; eevocation of desig-
) nation

(a) An agent deslgnated by an selneorporated assoclatinn for the service of process
may file with the Seerctary of State a written statensent of resiguation as such agent
which shall be slgned omd oxceutioa thereof shatl be daly ackonwledped by the gesnt,
Thercupon the authority of the agent to et §n sueh cupocity shall cease and the
Becrotary of State forthwith shali give written notiee of the [iling of the statement
by mail to the uniteorporoted asaocinilon at s addreoss 58 st ouk in the statument
tiled by the nsanclation. :

Y Any pelpeorporas) psepeiativa teay s, ony tne fie with the Beeretary of
Btate a revocation of & designation of an agent for =ervice of provess, The revoen-

-

thon Is elfictlve when filad =



()

{¢) Netwithstanding subdivisions (a1} and (b, serviee made on an agent designnted

by an unlucorporated assoviation for scrvice of proeess in the maaner provided in
subdlivision (v} of Scethon 24003 I offectve if made within 30 days after the state-
ment of resignation or the revoeation ls filed In the office of the Secretary of State,
{Added Stxts 1047, ¢ 1324, . 2153, 1 G}

Leﬁls}atlve Commitiee Comment—Senale

In order that the plalntifr may rely upon dezlgnation of an agent for service of
& cerdficate froan the Seeretney of State process iy decmed revoked by the [iling of
Indicating the designociun of an aionl [ & new stateinent under sutelivislon {7 of
#ervice of provesi for 3 daya fevm the Section 24003, this 30-day perlod comnmnres
date of thn certifirale, rorvice on such to run from the date nf the fling of the
ageni, Is permlbited durlog tie Jh-day period new staterment that auperseded the stale-
fol owing the fiking of the statepient of ment designating the agent for service of
reglgnation or the revecation. Where the Process.

§ 24006. Notlee of explration
Detween the fivst day of Oetoler and the Cirst day of December Immediately pre-

eeidlug the expiration date of a stnfeanent fliod undor Seetion 24048, the Secretury of
State shntl send by first class wail o notice, {ndicating the date on whieh the state-

_ment wili expire aod the £ie number assigned to the statement, to the winearporated

association at les addiess as set oul W the statesent.  Nelther the fajluce of the
Beerelary of State to mail the notios as provided In this scetive uor Hie faflure of
the notlee o reack the uotnesrperuted assockation =halt continne the siatement in
effect after the date of ity expleatlon. Neither tie state nor any officer or emyployee
of the state is Hable for dnmages for Milure 1o mail the soties as required by this
soetion.

{Added Stats 1067, ©. 1324, s 3133, § 6.

teglslative Committee Comment—Senate

> Bectlon 21606 I included to mdninvdze the will het unawure of the impending expiratior
danger thae the unfncorperated arsociation of the statcment.

§ 24007, Service of process on urincerporated assoclations i certaln cases
If desiguntion of an agent for the purpase of eerviee of process has vot heon mads

.88 provided in Section 24608, or IT the agent dosignated catmet wl b due dHpenee

be found ut the addeoss spocified tn the dndex referred o fo Section 24004 for
personal deltvery of the prwess, a1t ix shown by affbdavit to the satfsTaction of o
eourt or Judge that persenal servioo of procoss against an uninearparated assoctation
eanned be nuule wlth the oxereise of Hie diligenee upan an officey or pzont refereed
to In subdivision 21 of Scction 411 of the Code of Civil Proecdure, the court or
Judge may mnke ao erdor that service be made vpon the wlinenrparated assnein-
tion by dellvery of a copy of the process e any one or more of the assoely'ion s
moembers designateld io the erder angd by madling & eapy of the procoss te the assocla-
tion at its lust knewn address. Serviee in Ghls manner constitutes porsonnl serioe
upen the anincnrporited assoelation.

(Added by Stats 068, ¢, 133, p - § 4 wrgeney, aperative Nov, 13, 15683

Operative date, see note under Code of Library references )
Civil Procedure 4il, Assorlations =),
C.J.5, Assgpciatlons § 34 et seq,

Law Revision Comrilssion Commont

1968 Amendment .

Scetfon 24087 1= bastd on Corporations Ing o (ind the defendant within *he stete,
Code Sartien 3902 relating (o service upeh  amd that, efter the excreise of aveh diligenee
& domaeslic corporating, bt secvies 18 mude  He cannot e found, the Jeclsion of tho
onh out or more of the members of the ilnage that the effldavit shows the famae v
associaiion deslgnated fn the order cather la satisfartlon 1s to be ysacded wilh the
than apan the Sccretary of Steto. mame effecl as 13 his deri-lon upen any

“Due diligence’ means o systemntio in- other matier of fact submitted o k's Judi-
yestigatlon wnd Incuiry conducied In good elal determination.
faith” by the pary. The affldavit muct ..

Bl vw fnets Indicating salneere dosiee and un From the nature of the guegton t e
harest effort to nonea the defendant,  See cotermiied, the o Senez thereos gags o
Civll Procedure Ticfore Trial 202 ¢CabCont. s very great exient b hearary . and the
Ed. HBar, Moreovcr_. the fellowing stale- number and eharacter of persens Inguired
menty from Jue v, Cuinn, 137 Cub 651, 655, of must in cach ca.c be deicomined by the
B57. 86 Pue. 216, 70 Poc. 792 (1942 are Judre. Dilzesce ks in all ensen a relalive
pertineni: ‘erm, ARd what s dee dllienc- must be

If the facts sot forth {n the affldavit have  deformined by s elrcumstine. . of ench
& legal tendency to ghow tho exerc: - ~f CRAE, . i
diligence on behalf of the plalntid in s % K

T
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Maurice Do L. Fullor, §r., Isg.
Pillsbury, Madison & Huiro
Standard il Builtding

220 Busih Strect

San Francisco, Califovain 94104

Rer COmITIEE ON COMMERCIAL CODE

Dear My, Fulloer:

Bue to time requircments I borrowed llarold Marsh's Viclitious
Business Name docimeniation and corvespondence. As my ropord
to the Commitice, in anticipation of a possiblo Cownd tlee
meeting, wny reactions are as follows:

{1 There is an obvious noed Tor updating
the statutory onnctmonis governing Iicetitionus
business naaes (or dba's, as owe knew {hoen),

(2) 3 would have {to fully spvee with Harold
Marsh's oy 27, 1968 copments on Lhe tonfalive
(April 4, 1969) Commission rocommendalions,

(3 Proposcd sceclion 17010 requires "Evory
person who ropulardy trancneis business in Lhis .
siate for profit under a fictitious huviness name, .. "
to couply. Someplace, eithor in Lhe propoed
statule revisions or in the Commission report,
thorye should he o definition of the v "rogulnrly™

This one word constitnles the guis or coverage foy -
the entire statute, and not to wid the Togand pro-
fession and 1he courts wiith a enide to Lhe intoent

of tho lcpaslature would be a dimscervice to the
future, considering the logal vaguencaes of the word
"regularly”.  Is it once a month, five tiwes a month,
twelve times a year, cte.? ¥n the sawe vein, one
olher poscible problem wight arisce nud that is the
area of "profii" intended Lo be covered, Are clece-
mosynary, chirilable or other tax oxewmpt entities

not to be covered, ceven though the particula activity
involved may cncoumpasis the creation of income to ihe
enlity?
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Mawrice . F, Fulley, Sr., ksg. Auvpast 18, 1060
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(1)} Since yewedial) legislation is the obvious
purposc of the Commission, I do nol sce how we can
ovoremphasive the value of central filing in the
office of ihe Scexvctary of State {pleasce see Marsi's
May 27, 1968 lcelter, paragvaph 3). DProposed Scetion
17913 goces ol on the traditional reguirewcnt of
filing with the county clerk whoere the principal
place of business 3s, oy vith ihe elerk of Saeramento
County. IF the Commission, for local political roeasons,
wishes to rotain local Filing, T guess there's not
much we can do about it, bul not to talke advantage of
the central filing now availabloe becausce of {he Com-
wmercial Code regquivemenls is indeced unfair to the -
problem faced by both lawyers and coarts,

(2} This leads one to reexamine the
philosophy behind Scetion 17915, which pro-
posies Lo continue publicalion requircments,
Otither than thoe recopnition of the strength
of the newspaper Jobby {here secwns-to be no
real value to publication. Perhaps yes in
1872, when {yavel was difficult, ecommunication
wag not what we have today , and population
scctions were smnll and intimate.  Buot today,
what business wan really reads the Metropolitan
Newsi, the Leos Angeles Daily Jowraal, ete., to
determine who is using o d.b.a.?  Ie ecither
gocs: Lo a ceredit burcau, or Lo his lawyer.
Both of these entitlies then po to the counly
clerk's office, and this could entail checking
with many offices anlil the Yrighl” onc is
found.

¥With contral filing we climinate wastoeful
and uscless publication and we casily make avajl-
able the entire list of fictitious Dusiness names
and the informalion reguived by the revised statute,
Proper indices can keep reguired current inform-
ation where we have access to the eleetronic
information made avnilable through the office of
the Sceretary of State. Leit’'s eliminate the
horse and buwrpy requirements nceeded to satisly
selfish lobby interesis. Gordon MeClinlock's
Hagting: Taw Journal article is a good guide.

_—...
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(5) Sccelion 17924 covers penaliics and I dont'g
know iF up to S500 (For one year) is too nuch or too
ittde, T enn cerlainly guess that the connly covnscel
or district atiorney involved, vhore t(here's woe criminal
fravd, will have to Lo very overstaffod bofore he will
prosccule,.  This scelion scons ralhesr cootoeric, poriicu-
lariy in Yight of subdivision {d) whicl changes the
present Yaw abadinge o suit iF thoere is non-conplinneo
by the plazniiff and specifically providing in the pro-
posed legistalion thatl "No contiracl o irantaction is
Impaired boecruse a parily Lo the conbract or transaction
has failed to comply wilh this chapter.™ IT a COYpo—
ration fails to pay the Franchise Tax Commissioncr and
is suspended it isn'i treated so ecavaliorly,

L3

AL ihe Jeast T woald relurs the presont plea in abatewment and

I would scyiously consider giving the armvieved pariy in a civil
action the right 1o recover certain wonelisry sanctions {c.z.,
the $300.00% rather than to expect a county counsel or district
attorney to show any real dnterest in invoking such a mild civil
wmonciary sianction,

L 3 » ..
Cordinlly yours,

MARYIN GERDEIL

MG s mm

cc: Mowmbers of the Cowmitlioo
on the Commereinl Codo
Mr., John B, Dcuowully,
CalifTornia Law Revision Comwmaitice
Karl E. Zellmann, Asst. Seccrctarvy

e i g ek S
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relat ing to
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CALIPORNTIA TAW REVISIN COMMISSION
: School of Law
Stanford Uslverslity
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WARNING: This tentative recommenlation is being distributed so that
interested persone wili be advized of the Comnissicn's tentative conclu-
sicons and cen make their views known to the Commlesion. Any coments
gent to the Coamiselon vill be considered when the Commission determines
what recommendaticn it will mske to the Californie Legislature.

The Commiselon often subetontlells revises tentaetlve recommendations
28 & result of the comments it rsceives. Hence, this tentative recommer-
dation is not necessarily tus recommcudaticn the Commission will submit tu
the Legislature.

NOTE: COMMENTS OF INTERESTED FZKSONS AND CRGANIZATIONS MUST BE IN TEE
HATDS OF THE COMMISSION NOT LATFR TTLAN AUGUST ll-z 12§2 IN ORDER THAT THEY
MAY BE CONSIDERED BEFORE THE COMMISSION'S RECOMMENDATION ON THIS SUBJECT
75 BENT TO THE PRINTER.
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NOTE

This recommendation inclundes an explanatory {fomment
peetion of the recommended legislation. The Comments are

have occasion $o use it after it is in effect.

aa if the legislation were enacted since their primary purpose is
to explain the law as it would exist (if enacted} g those who will

10 each
written

B CRP L " O W -




TENTAYIVE RoCGlZDATION OF THE CALIFORNIA

1AW RSVISION COMMISSION

relating to
FPICTITIOUS BUSINESS IALES
BACKGERPOURD
Since its enactment in 1872, the California Civil Code bas contaic=d

provisions regulating the use of "rictitious" namesl for business pur-
poses. Although the filing aud publication requirements imposed by the
so-called "fictitious name statute"--Civil Code Sections 2466-2L71--Lnve
undergone minor changes over the years, the essential features of the
system have endured for almost a century.

The statute requires everys personE oz partnership transacting

1 A "fictitious™ name is one that does not include the names of all

the partners or the neus of tie individual owner of the business.

A nome 1s nmot "{icktitious" 77 it includes the surname of each pariner
or of the individuci orner. Soe Dlora v. Hankins, 204 Cal. 35%, £73 Pac.
331 {1928){partners doing business under the name "Flora & Mehedy");
Pendleton v. Cline, 85 Cal. 142, 24 Pac. 659 (1890)(partners doing
business under name "Pendleton & Williams"); Kohler v. Stephenson,

39 Cal. App. 374, 178 Pac. 970 (1925){individuel doing business &s
"Kohler Steem Iaundry"). The cases are not completely consistent,
but it appears that a name is not a fictitious name merely becauss

it includes the word "company." Compare Vagim v. Brown, 63 Cal.
App.2d 504, 146 P.2d 923 {1944)}(individual doing business as "Vagin
Packing Company” is not using a fictitious name); with Andrews v.
Glick, 205 Cal. 699, 272 Pac. 537 (1928){"Andrews-Cordano Plumbirz
Company” }; Collection Service Corp. v. Conlin, 98 Cal. App. 686,

277 Pac. T49 (1929)("Alles Printing Company"). See Witkin, 3

Summary of California Iaw 2265 {1960).

2 The term “"person" includes a corporation doing business under a nz .=

other than the one set forth in its articles of incorporation.

Berg Metals Corp. v. Wilson, 170 Cal. App.2d 559, 339 P.2d 869 (1959).
The statute does not apply to foreign commercial or bankirg

partnerships established and transacting business outside the Unit.l

States. Civil Code § 2L67. Tor does it apply to persons not wairiain-

ing a place of business in this state. Moon v. Martin, 185 Cal. 281,

197 Pme. 77 (1921).
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business in a Ffictitious name, or a designation not showing the names
of the persons interested in the business, to Tile a certificate with
the clerk of the county in which the principal place of business 1s
located and subsequently to publish the certificate in a newspaper in
that county once & week Tor four successive weeks. The certificate
mst show the names and residences of the persons transacting business
in the fTictitious name. A new certificate mist be filed and published
on each change of membership in the firm. If a person fails to file and
publish the certificate required by the statute, neither he nor his
assignees may "maintain" an action on any contract made or any trans-
action had in the fictiticus name until Ehe certificate has been filed

3
and published. The "plea in abatement”  thus afforded to the defendant

3 lack of compliance merely abates the action; filing and publication
pending trial is sufficlent. Radneck v. Southern Calif. Metal & Rubber Co.,
184 cal. 274, 193 Pac. 775 (1920); Kadota Fig Assn. v. Case-Swayne
Co., 73 Cal. App.2d 796, 167 B.2d 518 (1946). If the defense is
upheld and the action abated, the judgment for the defendant is not
res judicata in a subsequent action on the same cause of action.
yolden v. Lobrovich, 153 Cal. App.2d 32, 314 P.2d 56 (1957). See also
Civil Code Section 2468 as amended by Cal. State. 1967, Ch. 257,
permitting filing and publication by a trustee in bankruptecy, guardian,
conservator, executor, or administrator for the purpose of maintaining
an action to recover any sums due thc bankrupt, incompetent, or
deceased person or partnership that should have filed and published
the certificate but failed to do so.

b The defense of noncompliance 1s waived if the defendant fails to raise
it. Bryant v. Wellbanks, 88 Cal. App. 144, 263 Pac. 332 {1927).
Moreover, the trial judge has discretion to refuse to permit amendment
of the defendant's pleading to raise the defense. Stewart v. San
Ferrando Re<. Co., 22 Cal. App.2d 661, 71 P.2d 1118 (1937}.
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in such an action is the only sanction or incentive for complying with
the statute.j
The fictitious name statute does not inhibit adoption of business
or trade names, nor does it prevent use of duplicate or deceptively
similar trade names. Rather, the courts uniformly have said that the
single purpose of the statute is to prevent fraud or deception in commerce
by providing sources of information--the certificate on file in the county
clerk's office and, to a limited and transient extent, the newspaper
publication--from which persons can learn with whom they are dealing.6
After assessing the views of interested persons and organizations,
the Commission has concluded that, admitting its obvicus shortcomings,
the fictitious name statute continues to serve a useful purpose.

Suggestions that the statute be repealed, on analysis, are based on the

Rothing precludes entering into contracts and transactions in the
fictitious name; the sanction iz limited to maintaining actions on
such contracts or transactions. See note 3, supra. The sanction
does not apply to tort actions. Ralph v. Lockwood, 61 cal. 155 (1882).
Thompson v. Byers, 116 Cal. App. 214, 2 P.2d 496 (1931).

Compliance with the statute is not a prerequisite to obtaining
local business or other licenses in the fictitious name, nor in general
is such compliance required to conduct in & fictitious name one of the
businesses or professions licensed by the state. However, compliance
1s necessary to obtain a license as a real estate broker or salesman
{Business and Professions Code Section 10159.5), mineral, oil, and gas
broker or salesman {Business and Professions Code Section 10522.5), or
check seller and casher (Financial Code Section 12300.2). See also
Business and Professions Code Section 7540 {private investigators,
private patrol operstors, insurance adjusters, and repossessors must
COEP%Y with the statute before conducting business under n fictitious
name } .

See Andrews v. Glick, 205 Cal. 699, 272 Pac. 587 {1928); Hixon v. Boren,
144 Cal. App.2d 547, 301 P.2d 615 (1956); Bank of Americs v. National
Funding Corp., 45 Cal. App.2d 320, 11k P.2a 49 (1941). See also
Witkin, 3 Summary of California Law 2264 (1960)("The purpose of the
requirement is to make a public record of the individual members of
the firm for the benefit of those who deal with them.")
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ineffectiveness and awkwardness of the existing provisions rather than
cn any question as to the desirability of s ready source of informetion
concerning the realities obscured by business or trade names. The Com-
mission believes that a thorough revision and streamlining of the
statute can restore its effectiveness and enable it again to serve the

purpose for which it originally was enacted.

RECOMMENDATIONS

Persons subggct 1o the statute

The existing statute does not apply to all persons doilng business
1n California under a fictitious name. Civil Code Section 2467 exempts
commercial and banking partnerships established and transacting business
in a place without the United States. The courts alsc have construed
the filing requirements of the act to exempt any person who does not
maintain a place of business within this state.T

The exemption for "foreign" commercial and banking partnerships
should be eliminated. The exemption was provided in 1872 and has
remalned in the code with only a minor modification in 1873. The
reference to banking partnerships is now obsclete as only a corporation
may carry on the business of banking in California.8 Foreign commercial

partnerships should be required to comply with the statute. Persons in

————

See Moon v. Martin, 185 Cal. 361, 197 Pac. 77 {1921).
Fin. Code § 102.

T
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California normally would have greater difficulty in obtaining informa-
tion concerning foreign partnerships than in obtaining information con-
cerning local business enterprises. 3Since both foreign and domestic
enterpriees would be treated equally, there would be no discrimination
againat foreign commerce. The exemption originally was based on a
similar provision of Heerork law which has since been repealed.9
Coverage of the statute should be limited to those perscns who
regularly do business in California under a Fictitious business name but
ahould be extended to all such persons, even though they may have no
established places of business within the state. The need for informa-
tion concerning the identity of a person who does business in California
but does not have an established place of business in California seems
at least as great as the need for information concerning the identity

of a person doing business from a fixed location within the state.

See Section 2467 in 2 Haymond & Burch, Cal. Civ. Code Annot. 109 (1872);
re 3 Rev. Stat. of N.Y. {Banks and Brothers 5 ed.) 918 with
N.Y. Pensl Code Section 440.
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Fietitious business name statements

Every person covered by the statute should be required to file a
fictitious business name statement within 40 days after he begins
regularly to transact business in this state under a fictitious business
name. The statement should include all the information required by
existing law and, in addition, the address of the principal place of
business of the person filing the statement. Although not presently
required by the statute, the address of the principal place of business

is customarily included in a fictitious name certificate.

Place of filing of statements

A person required to comply with the statute should contimue to
file his statement in the office of the county clerk of the county in
which he has his principal place of business in this state or, in the
absence o such a principal place of business, in . the office of the

county clerk of Sacramento County.

Publication requirement

Since 1872, each person filing a fictitious psme certificate has
been required to publish the certificate in a newspaper once a week for
four successive weeks. A new publication is required each time the member-
ship of a partnership changes. A typical minimum charge for the required
publication is $18 although in some cases the cost of publication has
been more than $200.

The publication requirement no doubt.served a useful purpose when it
was first imposed in 1872. In that era, there were fewer newspapers and
the notices were published in the local papers that were read by the
residents of the locality. Xven today in many parts of the state, s

B
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local commmnity is served by a single newspaper, &and publication can
provide notice to the residents of that community. Nevertheless, there
is an increasing concentratian of both population and business in the
large urban centers of the state. For example, more than hslf the
fictitious name certificates published--approximmtely 20,000 certificates
every year--are published in Ios Angeles County. And many of those
fietitious name certificates are published in legsl newspapers rather
than those read by the general public. In these urban centers the theory
that newspaper publication effectuates the purposes of the statute by
adding to the body of commnity knowledge concerning buesinesses and
theilr ownership may be sublect to guestion.

A survey made by the Commission 1n 1965 disclosed that 42 states
had statutes regulating the use of fictitious businees or irade names.
Thirty-three stetes did not require publication in a newspaper. OF the
nine remaining states, California, Florlids, Montans, and QOklahoma required
publication four times; Georgia, Minnesota, and Pennsylvania required
publication twice; and Nebraska and North Deakota required one publication.
At least two states, New York and South Dakota, once required publication
but have elimipated this requirement. Investigation disclosed that the
register maintained by the county clerk, rather than the newspaper
publication, is the source most frequently used by persons who need
information concerning businesses operating in a fictitious businese name.

The Commizsion has concluded that newspaper publication of a fictitious
business name statement can serve & useful purpose Ef the ferm in which
the statement is published is improved and the publication of useless
material avoided. However, the Commission believes that, in view of the

inherent shortcomings of publication, it would be desirable to authorize

.
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ancother notice-giving procedurs.

Accorcingly, the county clerk should be authorized to furnish to any
person who 60 requests daily or less frequent summaries or compilations of
filings under the statute. Thus, where this procedure is adopted, any
interested person can secure from one source complete and current infor-
mation concerning all filings within the county. A somewhst similar
provision for the furnishing of compilations of financing statements is
found in Section 9407 of the Commercial Code. The person making the
request should, of course, be required to reimburse the county clerk for
the cost of furnishing this information.

As for publication, the fictitious business name information should
be published in & more useful form and useless material should not be
published. The information to be published shouwld include the fictitious
business name, the address of the principal place of business, and the
name of the individual or corporation or the general partners doing
business under the fictitious name. Publication should Bccampany each
new filing where the information required to be published is changed. The
expiration of the statement upon a change in circumstances is discussed
below.

The residence addresses of the individual or partners should not be
included in the published information. The slight value this information
might have does not justify the cost of publicetion. The addresses can
easlly be obtained by reference to the business name statement Piled in
the office of the county clerk. In this respect, the informstion published
will be comparable to the information required to be ineluded in a state-
ment filed by a domestic corporation pursuant to Corporations Code Section
3301, which includes the names, but not the residence addresses, of the

principal officers of the corporation.
8-
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The number of publications should be reduced from four to one. This
will reduce the volume of material to be reviewed to cne-fourth, and, in
view of the improved form of publication recommended above, should still

provide more than adequate notice.

Expiration of statement

To ensure that the information on file with the county clerk is kept
current and to provide a means whereby the county clerk can dlspose of
obsolete statements In his files:

(1) The fictitious business name statement should be renewed at
least once every filve years. This retains the substance of existing law.

(2) The statement should expire and s refiling be required whenever
any change occurs that renders the facts set forth in the statement in-
accurate. The only exception to the latter rule should be that a mere
change in the residence sddress of an individusl or general partner should
not cause the statement to expire. Under existing law, & new certificate

must be filed only when there is & change in the members of a partnership.

Mgintenance of fictitious business name records

The statute should continue to require thet the county clerk maintain
indices of fictiticus business name statements that will permit determina-
tion of whether: (1) any business using & fictitious business name has on
file a fictitious business name statement; {2) any individusl, genersl
partner, or corporation is listed in any fictitious business nsme statement;
(3) a statement of abandonment of the use of a flectitious business name is

10
on file.

1
o Civil Code Section 2470 presently requires each county clerk to keep a

"register" of certain of the information contained in the fictitious
name certificates. This regquirement would be superseded by the
reguirements recommended in the text.
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The statute should set forth only the function of these indices.
This will permit each county clerk to use the system best sulted to the
rescurces and needs of his county. Generally, in the smaller countles
relatively simple alphabetical indices will satisfy the reguirement;
however, the statute should also permit the use of automatic dats
processing equipment where svailable.

In 1966, Civil Code Section 2469.2 was enacted to permit the
removal of obsolete fictitious name certificatee from the files after
a stated pericd of time. A similar procedure should be adopted permitting
the destruction of (1) fictitious business name statements, (2) statements
of abandonment of use of a fictitious business name, and (3) the entries in

the indices relating to these statements.

Obtaining compliance with statutory requirements

Under existing law, the only sanction for failing to file a fictitious
name certificate 1s that no action mey be "maintained"” on a contract made
or a transaction hed in a fietitious name until the certificate has been
filed and published. As previously indicated, this provision permits an
action to be coammenced even though no fictitious neme certificste has
been filed and published; but, 1f the defendant objects to the plaintifi's
failure to comply with the fictitious name statute, the action will be
abated until the certificate has been filed and published. If the defendant
fails to object either by answer or by demurrer, the objection is waived.

The existing sanctlion does not assure that information as to the
identity of a person using a fictitious business neme will be available
in the prineipal type of case where it is most needed, i.e.,, where a

person has a clailm against a business operating under a fictitious business
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name and needs to know the identity of the person or persons conducting

the business.

The ineffective and oblique sanction now imposed should be eliminated.
Instead, a person who willfully and knowingly fails to comply with any
requirement of this chapter, should be subject to a eivil penalty not to
exceed $300, which penalty should be recoverable in a civil action brought
by the county counsel, or if there is none the district attorney, of any
county in which a person has transacted or is tramsacting business in viola-
tion of the statute. Although the requirement of an acknowledgement should be
eliminated, filing of a false statement should be made a misdemeanor, sub-
Jecting the registrant to a fine not to exceed $1,000. Failure to comply
with the statute should not make void or unenforcesble any transaction

entered into by a person while he was not in compliance with the statute.

Cperative date .

The operative date of the proposed statute should be July 1, 1971.
The date should be deferred: (1) to allow those persons who must comply
with the statute a reasonable time in which to familiarize themselves with
its new requirements; and (2) to give the county clerk sufficient time in
which to establish the necessary procedures. All personés, including those
who are in compliance with Civil Code Sections 2466-2L471, would become

11
subject to the act on its operative date--July 1, 1971. However,

11 Civil Code Section 2469.2 provides that all fictitious name certificates

that were filed prior to the emmctment of that section in 1966 expire
on January 1, 1971, and a renewal certificate must be filed on or before
December 31, 1970, to contioue compliance with the statute. Senate
Bill Fo. 102 (1969 Regular Session) would defer expiration to January 1,
1972,and renewal to December 31, 1971. This requirement will be super-
seded by the reguirement that a fictitious business name statement be
filed not later than July 1, 1971. Thus, although it ie recormended that
& new filing be required by all persons doing business under a fictitious
name, many, if not most, of such persons would otherwise be required to
teke & new filing under Civil Code Section 2469.2,
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a person should be permitted to file a statement in compliance with
the new act at any time after Januwary 1, 1971, and the statement so

filed should be deemed to have been filed on July 1, 1971.

Relocation of statute

The provisions dealing with fictitious business names should be
moved to Part 3 of Divislon 7 of the Business and Professions Code which
imposes "(eneral Business Regulations" relating to "Representations to
the Public." Fictitious business name legislation is a type of business
regulation. The preeent location in the Civil Code in the title on
"Partnerships” is inappropriate as the statute deals with corporations and
individusls as well as with partnerships. Furthermore, the other sections
dealing with partnerships and limited partnerships have been moved to

octher codes.

Misecellaneous revisions

In addition to the major changes discussed above, the Commission
recommends other technical and relatively minor changes in existing legis-
lation in the interest of clarity and precision. These changes are

indicated in the Comments to the proposed statutory provisions that follow:

The Commission's recommendations would be effectuated by the enactment

of the feoliowing measure:



¢

§ 2466

An act to repeal Chapter 2 {commencing with Section 2466} of

Title 10 of Part 4 of Division 3 of the Civil Code, to

add Chapter 5 (commencing with Section 17900) to Part 3

of Division 7 of, and to amend Sections 7540, 10159.5,

and 10522.5 of, the Business and Professions Code, to

amend Section 12300.2 of the Financial Code, to repeal

Section 26848 of the Government Code, and to amend Sec-

tion 6066 of the Revenue and Taxation (ode, relating to

fictitlous business names.

The people of the State of California do enact as follows:

SECTION 1. Chapter 2 {commencing with Section 2466) of

Title 10 of Part 4 of Division 3 of the Civil Code is repealed.

Comment. Chapter 2, consisting of Sections 2466-2471, is super-
seded by Chapter 5 (commencing with Section 17900) of Part 3 of Divi-
sicn 7 of the Pusiness and Professions Code.

Note. The sectlons repealed read as follows:

2h66. Except as otherwise provided in the next section
every person transacting business in this State under a ficti-
tious name and every parinership transacting business in this
State under a fictitious neme, or a designation not showing the
pames of the persons interested as partners in such business,
must file with the clerk of the county in which his or its prinel-
pal place of business is situated, a certificate subscribed and
acknowledged in the manner provided in Section 2468 of the Civil
Code, stating that name in full and the place of residence of
such person and stating the names in full of all the members of
such partnership and their places of residence.

Such subscribed and acknowledged certificate must be published
subsequent to the filing thereof with the county clerk pursuant to
Govermment Code Section 6064, in a newspaper published in the
county, if there be one, and if there be none In such county, then
in a newspaper in an adjoining.county. An affidavit showing

-13-
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§§ 2L566-2468

the publicaticn of such certificate as in this section provided
shall be filed with the county clerk within 30 days after the
complction of such publicaticn, but in no event shall such
publicatisn be made prior to the filing of such certificate with
the county clerk.

2LAT. A commercizl or banking partnership, established
and transacting business in & place without the United States,
may, without filing the certificate or making the publication
prescribed in the last section, use in this state the partner-
ship name used by it there, although it be fictiticus, or do
not show the nemes of the persons interested as partners in
such busincss.

2kGB,.  The certificate riled with the clerk as provided in
Section 2h&6 must be signed by the person therein referred to,
or by the partners, as the case may be, and acknowledped before
some officer, authorized to take the acknowledpment of conveyances
of real property, by personally appearing before such officer,
notvitihstanding the provisions of Seection 1195 of the Civil
Code. Such certificatcs may Le executed on behalf of any such

nerson or partner by an agent, or at any time after the bankruptcy,

incomnebency, or decth of such a person or partner, by the
trustee in bankruptey or the juardian, conservator, executor
or zdministrator of such person or partner for the purpose of
maintaining an action to recover any sums due the bankrupt,
incompetent, or deceascd person or facilitating the maintenance
of an action by the partnership, of which the bankrupt, incom-
petent, or deceased pariner was a member, tO recover sums due
such nartnership. Where o business is hereafter cormenced by a
verson under a fictitious name or a pertnership is hereefter
formed, the certificate mmst be filed and the publication
desimnated in that section nust be mede withia one month after
the commencement of such bugsiness, or after the Tormation of
the partnership, or within one month from the time designated
in the agreement of its wembers for the commencement of the
partnership. Uhere the business has been heretofore conducted

under a fictitious nome or where the partncrdhlp
has been heretofore formed; the certificate must be filed and

the publication pade yithin six months after the passage of this
act. Mo person doing busincss under a ITTtitiuvus eame, Wi NN
assirnee or assignees, nor any persons doing business as
partners contrary to the provisions of this article, or their
assignee or assignees, shall rwaintaln any action upon cr oOn
account of any contract or contracts made, or transactions nad,
under such fictitious name, or in their partnership name, in
any court of this state until the certificate has been filed
and the publicaiion has been made as herein reguired.

1l



88 2Lp0-2469.2

2469, On every change ir the members of a partnership
transacting business in this state under a fictitious name,
or a designation which dces not show the normes of the persons
interested as poriners in its business, except in the cases
mentioned in section twenty-four hundred and sixty-seven, o
new certificote maist he flled with the punty derk, ond a
new publication made as required by this Article on the forma-
tion of such partnership.

24£9,1. Every person and every partnership transacting
husiness in this State under = fictitious name, or desigm tion
not showing the names of the persons interested as partmers in
such busincss, who has filed o certificate and caused the publi-
eation and filing of the affidevit of publication thereof
according to the provisions of this chapter, may, upon ceasing
to use that name, fille a certificate of abandomment of name,
stating the name in full and the place of residence of such
person, and stating the names in full of all the members of such
partnership and their places of residence. Such certificate
shall be signed by the person therein referred to, or by one or
more of the partners, as the case may be.

Such certificate must be published pursuant to Govermment
flode Section 6064, in a newspaper published in the county, if
there be one, and if there be none in such county, then in a
newspoper in an adjoining county. An affidavit showing the
publication of such certificate shall be filed subsequent to the
certificate with the county clerk within 30 days after the com-
pletion of such publication.

PL6G.2,. Every certificate of fictitious nome filed under
the authority of this chapter shall expire and be of no further
force and effect at the end of five years following the first

s

day of Jamiary rext after the filing of o certificate of fictiticus
name with the county clerk in accordance with Section 2466, unless
a% any time within 12 months immedizbtely preceding said date of
expiration o renewal certificate containing all information reguired
in the original certificate and subscribed and acknowledged as
required by that secticon iz filed with the county clerk with whom
said original is on Tile. No such renewal certificate need be
published unless there has been a change in the information
required 1a the original certificatce; in which event publication
shall e made as provided for the criginal certificate.

Every certificate of fictiticus name keretofore filed with
the county clerk pursuant to Section 2466 shall expire and be of
no further force and e¢ffect on and after Janwary 1, 1971, unless
at any time on or after Janvary 1, 1970, hut not later than
December 31, 1970, a renewal certificate in acceordance with this
section is Tiled with said county clexk.
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§§ 2469.3. 2471

2460.3, TUpon the filing of a certificate of abandonment
pursuant to Section 24A9.1 or upon the expiration of a certiricate
of fictitious name pursuant tce Section 2L69.2 and fullowing the
making of the entry required by Section 2470 the county clerk
may destroy the certificate of fictiticus name the use cf which
was so abandoned or which has expired, provided that microfiln
copies are taken of the certificatus and subsequently filed
before they are destroyed.

2L70, Every county clerk rust keep a register of the
names of firms and persons mentioned in the certifict. es
filed with him pursuant to this article, entering in Iphebetical
order the name of every such person who does business under a
fictitious name, and the fictitious name, and the name of every
such partnership, and of each partner therein.

Upon the abandomment of the use of a fictitious name, or
ypon the expiration of the certificate of fictitlous name, the
clerk shall enter the fact of abandonment or expiration in the
register.

2471. Copies of the entries of a County Clerk, as herein
directed, when certified by him, and affidavits of publication,
as herein directed, made by the printer, publisher, or chief

clerk of a newspaper, are presumptive evidence of the facts
therein stated.

st
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§ 17900

Sec. 2. Chapter 5 (commencing with Section 17900) is added
to Part 3 of Division 7 of the Bueiness and Professions Code, to
read:

CHAPTER 5. FICTITIOUS BUSINESS NAMES

17900. Fictitious business name defined

17900. (a) As used in this chapter,™fictitious business
pame" means:

(1) In the case of an individual, a name that does not in-
clude the surnsme of the individual or = name that suggests the
existence of additional owners.

(2)- In the case of a partnership or other association of
persons, a naie that does not include the surname of each general
partner or a name that suggests the existence of additional owners.

{3) In the case of a corporation, any name other than the
corporate name stated in its articles of incorporation.

(b) A name that suggests the existence of additional owners
within the meaning of subdivision {a) is one which includes such
words as "Company," "& Company," "& Son," "& Sons," "& Associates,”
"Brothers," and the like, but not words that merely describe the

business being conducted.

Comment. Subdivision (a} of Section 17900 codifies the definition
of "fictitious name" developed by the courts in interpreting former

Civil Code Section 2466. See Vagim v. Brown, 63 Cal. App.2d 50k, 146 P.2d

923 {194k ){individual); Andrews v. Glick, 205 Cal. 699, 272 Pac. 587
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§ 17900

(1928)(partnership); Kadota Fig Ass'n of Producers v. Case-Swayne Co.,

73 Cal. app.2d 796, 167 P.2d 518 (1946)(unincorporated cooperative

assoclation); Berg Metals Corp. v. Wilson, 170 Cal. App.2d 559, 339

P.2d 869 {1959 )}{ corporation).

The subdivision refers to "general partners" as defined in Sec-
tion 17901 in order to omit limited partners of partnerships formed
under the Uniform Limited Partnership Act (Corporations Code Sections
15501-15531)}. As a general rule, a limited partner's name may not
sppear in the firm name without subjecting the limited partner to
liability as 8 general partner. Corp. Code § 15505. See also the Com-
ment to Section 17911.

Subdivision (b) removes an inconsistency in the prior law in defin-
ing "a name that suggests the existence of additional owmers." Under
prior interpretations, the use of such terms as "& Co.," "% Sons,” and
"Bros." subjected a business to the reguirements of the statute. See

Swartz & Gottlieb, Inc. v. Marcuse, 175 Cal. 401, 165 Pac. 1015 (1917};

North v. Moocre, 135 Cal. 621, 67 Pac. 1037 (1902); Byers v. Bourret, 64

Cal. 73, 28 Pac. 61 (1883). But a distinction was formerly drawn between
"Jones Company” and "Jones & Company,' and the former was not required

to comply with the statute. Contrast Wetenhall v. Chas. J. Mabrey Constr.

Co., 209 Cal. 293, 286 Pac. 1015 (1930) with Byers v. Bourret, supra.

As a practical matter, few businessmen were aware of the distinction

and both terms suggest the existence of additional owners. This dis-
tinction is therefore eliminated and both names now require a filing
under this chapter. An individual proprietor cam still conduct business
under a name such as "Kohler Steam Laundry," however, without being

reguired to register under thls chapter. See Kohler v. Stephenson,

39 Cal. App. 37&, 178 Pac. 970 (1919}.
-18-
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17901. General partner defined

17901. As used in this chapter, "general partner" means:

(2) In the case of a partnership, a general partner.

(b) 1In the case of an unincorporated asscciation other than
a partnership, a person interested in such business whose liabllity
with respect to the business is substantially the same as that of

a general partner.

Comment. The term "general partner” is used in Section 17900-:and
other sections of this chapter. "Unincorporated association” means
any unincorporated organization of two or more persons, and subdivision
(b) encompasses therefore--among others--joint ventures, marketing
cooperatives, syndicates, and Massachusetts trusts. The qualification
of Section 17910 that the unincorporated assoclation be transactlng
business for a profit excludes governmental entities and such nonprofit
associations as labor unions, fratermal and charitable organizations,

and the like.
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17802. Person defined

17902. As used in this chapter, "person" includes individuals,

partnerships and other assccigtions, and corporations.
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17903. Registrant defined

179C03. As used in this chapter, "registrant" means & person

who is filing or has filed a fictitious businese name statement.
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17910. Person transacting business in fictitious business name to file
statement

17910. Every person who regularly transacts business in this
state for profit under a fictitious business name shall:

(a) File a fictitious business name statement in sccordance
with this chapter not later than 40 days from the time he commences
to transact such business; and

(b} File a new statement in accordance with this chapter on

or before the date of explration of the statement on file.

Comment. Section 17910 requires every individual, partnership, or
other association of persons, and corporation that regularly transacts
business for profit in this state under a fictitious name to file a
flctitiocus business name statement. The language of the section--"person
who regularly transacts business in this state for profit"~-excludes
from the coverage of the statute any person who only occasionally trans-
acts business in California and any nonprofit organization.

Two exemptions from the filing requirement that were recognized
under prior law are not continued under this chapter. See Civil Code
Section 2467 (superseded by this chapter)(commercial or banking pertner-
ship established and transacting business in a foreign country) and Moon
v. Martin, 185 Ccal. 361, 197 Pac. 77 (1921)(person not meintaining a
place of business in this state).

The 40-day period provided for filing the initial fictitious business
name statement parallels the LO-day period provided in Corporaticns Code
Section 15700 for designating an agent to recelve process on behalf of

a foreign partnership.
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P
e
See Section 17916 and the Comment to that section for a description

of the circumstances under which a fictitious business name statement
expires. Piling a new statement also extends the effective period of
registration from the date of the new filing. See Section 17916.

-

.
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17911. Contents of statement

17211. The fictitious business name statement shall include
the following information:

(a) The fictitious business name under which the registrant
transacts or intends to transsct business.

(b) Whether the registrant is (1) an individual, (2) a
domestic partnership or other domestic unincorporated association,
(3) a foreign partnership or other foreign unincorporated associ-
ation, (4) a domestic corporation, or (5) a foreign corporation.

(¢) If the registrant has a place of business in this state,
the street address of his principal place of business in this

state. If the registrant has no place of business in this state,

()

the street address of his principal place of business outside of
this state.

(4) If the registrant is an individusl, his full neme and
residence address.

{e) If the registrant is a partnership or other association
of persons, the full name and residence ad ress of each general
partner and, if a limited partnership, that the registrant is a
limited partnership.

(f) If the registrant is a corporation, the name of the
corporation as set out in its articles of incorporation and the
state of incorporation.

(g) The name of the person to whom, and the address to which,

the county clerk is to mail the notice required by Section 17917.

Comment. Subdivisionz (a), {d), and (e) of Section 17911 restate

the substance of prior law under former Civil Code Sections 2466-2470.
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Although the information required by subdivisions (c¢) and (f) was not
explicitly required by the Civil Code sections superseded by this chap-
ter, the requirements of these subdivisions conform to the generally
prevailing practice under the prior law. Subdivision (e) omits limited
partners. The names and addresses of all limited partners are required
to be stated in the certificate of limited partnership recorded with
the recorder of any county in which the limited partnership has a place
of business. See Corp. Code § 15502, Since the registrant is required
to show that it is a limited partnership, the remaining information can
easily be secured from the recorder.

Subdivision (b) imposes a requirement not found in the prior law.
The inclusion of information revealing the "type of person" registering
will enable interested persons to secure further informetion from either
the Secretary of State or other sources concerning the registrant,

The information required by subdivision (g) is necessary to emable
the county clerk to maeil a notice of the impending expiration of the

statement. 3See Section 17917.
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17912. Execution of statement

17912, 1If the registrant is an individual, the statement
shall be slgned by the individusl; if a partnership or other
association of persons, by a general partner; if a corperation,

by an officer. g

Comment. Section 17912 eliminates the requirement of former Civil
Code Section 2468 that the fictitious business name statement be scknow-
ledged. However, a penalty for making a false statement is provided in
subdivision (b) of Section 17924. Moreover, the statement must be
signed by the individual or 1n the case of a partnership or other associ-
ation, by one of the general partners, and execution by an agent 1s not
permitted. The section also specifies who may execute the statement on

behalf of a corperation, a point not covered by prior law.
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17913. Filing with county clerk

17913. The fictitious business name statement shall be
filed with the clerk of the county in which the registrant hsas
his principal place of business in this state or, if he has no
place of business in this state, with the clerk of Sacramento

County.

Comment. Section 17913 continues the requirement of Civil Code
Section 2466 that the fictitious business name information be filed
with the county clerk of the county in which the person's principal
place of tusiness is located, and further provides for filing in
Sacramento County 1if the reglistrant has no place of dbusiness in

California. -
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o~

17914, What constitutes filing
17914, ‘Presentation for filing of a fictitious business
name statement and one copy, tender of the filing fee, and
acceptance of the statement by the county clerk constitute
filing under this chapter. The county clerk shall note on the
copy the file number and the date of filing the original and

shall certify and deliver or send the copy to the registrant.

Comment. Section 17914 is based on subdivision (c) of Corpora-
tions Code Section 24003 which relates to the filing of statements
by unincorporated assoclations designating a principal office in

this state or an agent for service of process or both.

-

(“\
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17915. Publication of fictitious business name statements

17915. {a} Wwithin 30 days after a fictitious business name
statement has been filed pursuant to thls chapter, the registrant
shall cause to be published as provided in this section a notice
containing the following” information:

(1) The fictitious business name of the registrant.

(2) If the registrant has a place of business in this state,
the street address of the registrant's principal place of business
in this state. If the registrant has no place of business in
this state, the street address of his principal place of business
outside of this state.

(3} In the case of an individual registrant, the full name
of the individual as shown in the statement.

‘(%) In the case of a partnership registrant, the full name
of each general partner as shown in the statement.

{5) In the case of a corporate registrant, the name of the
corporation as set out in its articles of incorporation as shown
in the statement.

(b) The notice required by this section shall be published
pursuant to Government Code Section 6061 in a newspaper of general
clrculation in the county in which:the p.incipal place of business
of the registrant is located or, if there is no such newspaper in
that county, then in a newspaper of general circulstion in an
adjoining county. If the registrant does not have a place of
business in this state, the notice shall be published in a news-

paper of general circulation in Sacramento County.
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(c) No publication is required if the information required
by subdivision (a) has been published previously and there are no

changes in the information.

Comment. Section 17915 is substantively similar to the provisions
of former Civil Code Sections 2466-2471 that required a publication of
the fletitious business name statement to be made by the person Filing
the statement. As under the former law, publication is required to be
made in the county where the principal place of business of the regis-
trant is located. However, since the statute requires a fictitious
business name statement to be filed by some persons who will not have
a place of business in this state, Section 17915 requires publication
by those persons in Sacramento County.

The form of notice has been improved both by the elimination of
such useless informetion as the acknowledgment of the signature of the
registrant and by the inclusion of all the basic information contained
in the indices of the county clerk. The latter ensbles any interested
person to obtain complete information concerning a particular statement
from the county clerk of the county in which the principal place of

business is located.
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17916. Expiration of statement

17916, (a) Unless the statement expires earlier under sub-
division {(b) or (c), a fictitious business name statement expires
at the end of five years from December 31 of the year in which it
was filed in the office of the county clerk. N

{b) A fictitious business name statement expires 40 days
after any chenge in the facts set forth in the statement pursuant
to Section 17911, except that a change in the residence address

of an individual or general partner does not cause the statement

to explre.

(c) A fictitious business name statement expires when the
registrant files a statement of abandonment of the fictitious

business name described in the statement.

Comment. Section 17916 is designed to ensure that the informstion
on file with the county clerk (see Section 17919) iz kept current and to
provide a means whereby the county clerk can dispose of cbsolete certifi-
cates in his files (see Section 17921).

Subdivision (a). The period provided by this subdivision parallels

the period provided in subdivision (d) of Corporations Code Section 24003
for a statement filed by an unincorporated association designating its
principal office or agent for process or both Subdivision (a) sub-
stantially restates prior law under former Civil Code Section 2469.2.

Subdivision (b). Under former law, a new certificate was required

to be filed only when there was a change in the membership of the partner-
ship transacting business. However, in order that the fictitious business
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names index will contaln current information concerning the registrant,
subdivision {b) requires that a new statement be filed, with one excep-
tion, whenever a change occurs in the facts required to be set forth by
Section 17911 that renders the statement on file inaccurate. For example,
when either the registrant changes his principal place of business in
this state or, in a case where he had none previously, the registrant
gcquires a place of business in this state a new statement must be filed.
In this regard, subdivision (b) is comparable to Corporations Code Sec-
tions 3301 (domestic corporations) and 6409 (foreign corporastions){new
statement required to be filed by domestic or foreign corporation upon
change in location or address of its principal office).

The requirement of former Civil Code Section 2469 that a new state-
ment be filed upon a change in the membership of a partnership is con-
tinued by subdivision {b), but as limited partners need not be named in
the statement (see Section 17911(e)), the subdivision requires a new
filing only upon a change in general partners.

Subdivision (b) also requires a corporation to file a new statement
if it continues to transact business regularly under a fictitious business
name after a change in its corporate name. Whether former law reguired

8 new certificate in this case was uncertain.
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Chenge in residence address of individual or'partner. Although

Section 17911 requires that a fictitious business name statement
include the residence address of the individual registrant or of each
partner of a partnership registrant, Section 17916 does not require
that a new statement be filed each time there is a change in the
reslidence address of the individusl or s partner. Of course, when a
new statement is filed because the previous statement has expired under
Section 17916, it must contain the address of the individual or each
rartner as of the date of the new statement.

Subdivision (c¢). Under this subdivision, a registrant is no

longer in compliance with Section 17910 if he continues to do business
under his fictitious business name after filing a statement of abandon-

ment under Section 17918.
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17917. Hotice of impending expiration

17917. Not later than the first day of December immediately
preceaing the expiration date of & fictitious business name
statement as determined under subdivision (a) of Section 17916,
the county clerk shall send by first class mail & notice,
indicatingrthe date on which the statement will expire and the
file nmumber assigned to the statement, to the person designated
in the statement to receive such notices. Neither the failure
of the county clerk to mail the notice as provided in this sec-
tion nor the failure of the notice to reach the person to whom
it is sent contimues the fictitious business name statement
in effect after its expiration. Neither the county nor any officer
or employee of the county is liable for damages for failure to

mail the notice required by this section.

Comment. Section 17917 is based substantially on Corporations

Code Section 24006. The section is included %o minimize the danger
that the registrant will be unaware of the impending expiration of the

statement.
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17918. Abandomment of use of fletitious business name

17918. (a) A person who has filed a Ffictitious business
name statement may, upon ceasing to transact business in this
state under that fictitious business name, file a statement of
abandonment of use of fictitious business nsme. The statement
shall be signed in the same manner as a fictitious business name
statement and shall be filed with the clerk of each county in
vhich the person has filed his fictitious business name statement.

{(b) The statement shall inelude:

(1) The name being abandoned.

(2) The date on which the fictitious business name statement
relating to the fictitious business name being abandoned was filed
and the file number assigned to such statement.

(3) In the case of an individual who is abandoning the use
of a fictitious business name, the full name of the individual.

(4) In the case of a partnership or other association of
persons that is abendoning the use of a fictitious business name,
the full names of all the general partners as set forth in the
fictitious business name statement.

(5) In the case of a corporation that is abandoning the use
of a fictitious business name, the name of the corporation as set

forth in its articles of incorporation.
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Comment. Section 17918 supersedes Civil Code Section 2469.1.
The information needed to comply with paragraph {2) of subdivision {b)
can be secured from the county clerﬁ and is marked cn the statement at
the time the fictitious business name statement is originally filed.

See Section 1791k.

a
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17919. Index of fictitious business name information

17919. {a) The county clerk shall maintain one or more
indices which permit the determination of at least the
following information:

(1) Whether any business using a specific fictitious
business name has on file & fictitious business name statement get-
ting forth such neme and, if so, the file number of the statement,

(2) vhether any individual = general partmer, or corpora-
tion is listed in any fictitious business name statement on_file
and, 1if so, the file number of the statement.

(3) Whether a statement of abandonment of use of a
specific business name is on file and, if so, the file number
of the statement of abandonment.

(b) Four years after a fictitious business name statement
has expired, the county clerk may delete the informstion concern-
ing that statement from the index. TFour years after a statement
of abandonment of use of fictitious business name has been filed,

the county clerk may delete from the index all reference to the

use of that name by the person filing the statement.

Comment. Section 17919 requires the county clerk to meintsin and
keep current indices of fictitious business name statements. This
section supersedes former Civil Code Section 2470. The indices reguired
are merely those that facilitate supplying the information required ty

Section 17920. Generally, in the counties not using automatic processing
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equipmeny, one index will contain in alphabetical order each fietitious
business name in use in the county together with the file number of the
gtatement relating to that namé so that the other information contained
in the statement can be ascertained. A second index will contain in
alphabetical érder the name of each perscop doing business under a
fictitious name in the county together with the file mumber or numbers
of each statement on file in which that person is listed. Once the
file number of the statement is known, a copy of the statement can be
easlly secured. Section 17919 is drafted, however, to permit the use
of any system that will ensble a satisfactory records search. In some
counties, this will be aided significantly by use of automatic data
processing equipment.

Paragraph (3) of subdivision (&) retains the substapce of former
Civil Code Section 2470 insofar as it requires the fact of abandomment
of use of a fictitious business name and the date of filing a statement
of such ebandonment to be entered in the indices.

Subdivision (b) authorizes the county clerk to purge the fictitious
busingss name index of obsolete entries after four years. The four-year

periocd parallels that provided by Section 17921.
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17920. Certified coples of statements

17920. (a) For a fee of two dollars ($2), the county clerk
shall provide any person who so requests a certified copy of any
Tfictitious business name statement or statement of abandonment of
use of a fictitious business name on file in his office.

{b) A copy of a statement, when certified as provided in
subdivision (a), establishes a rebuttable presumption of all of
the following:

(1) The existence of the original statement.

(2) The execution of the statement by the person by whom 1t
purports to have been executed.

e (3) The truth of the information required by Sectlons 17911
or 17918 that is contained in the statement.

(c) The presumptions established by subdivision (b) are

presumptions affecting the burden of producing evidence.

Comment. Bection 17920 provides for the furnishing of certified
coples of statements on file and gives a presumptive effect to the
certified copy. The presumption is classified as one affecting the
burden of producing evidence. Evidence Code Section 604 provides:

604. The effect of a preswmption affecting the burden of
producing evidence is to require the trier of fact to assume
the existence of the presumed fact unless and until evidence is
introduced which would support a finding of its nonexistence, in
vhich case the trier of fact shall determine the existence or non-
existence of the presumed fact from the evidence and without
regard to the presumption. Nothing in this section shall be cone
strued to prevent the drawing of any inference that may be appropri-
ate.



§ 17921

17921. Retention and destruction of statements

17921. ({a) The county clerk shall mark each fictitious
business name statement with a consecutive file number and the
date of filing and shall retain the original statement for his
file. He may destroy or otherwlse dispose of such statement
Tour years after the statement expires.

(b) The county clerk shall mark each statement of abandon-
ment of use of fictiticus business name with a consecutive file
mumber and the date of filing. He may destroy or otherwise
dispose of any such statement four years after the statement is
filed.

(c) In lieu of retaining the original statement on file, the
county clerk may retain a copy of the statement in accordance

with Govermment Code Section 69844.5.

Comment. Section 17921 requires the county clerk to retain current
fictitious business name stetements and statements of abagndomment. The
section to this extent contimues the substance of former Civil Code
Sections 2469.2 and 2469.3. The statements are to be filed consecutively
according to file numbers to be assigned to them when they are presented
for filing. The statements may then be located by the use of indices
prepared by the county clerk. See Section 17319.

Subdivision {a) further authorizes the county clerk to destroy
fictitious business name statements four years after they expire. To
this extent, it is based on subdivision {a} of Corporations Code Section

24004 . However, under the prior law, a statement could be destroyed
4O
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only if microfilm copiles were made and filed; this requirement is
not continued.

Subdivision (b} makes similar provision for statements of abandon-
ment and authorizes destruction of such statements four years after they
are filed. No squivalernt provision existed under prior law. Taken
together, subdivisions {a) and (b) provide a procedure for purging
the files of obsolete statements. Subdivision (c) also authorizes the
county clerk to retain microfilm or other photographically reproduced
copies of the current fictitious business name statements and statements
of abandooment.

The county clerk is required to file any statement that meets the
requirements of this chapter and is accompanied by the required filing
fee. He is not suthorized to reject & statement on the ground that the
paerticular fictitious business name is already in use or that the
statement was not presented for filing within the time specified in

Section 17910. In this respect, Section 17921 contimues prior law.
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17922. BSummpries or compilations of filings

i7922. {(a} Upon prepayment of the fee established pursuant
:-to subdivision (b), the county clerk may furnish to any person who
80 requests daily or less freguent summaries or compilatiomns of
filings under this chapter.
(b) The fee for furnishing information under this section
shall be fixed by the county clerk with the approval of the
county board of supervisors and shall be sufficient to pay at

least the actual cost of furnishing such information.

Comment. Section 17922 authorizes--but does not require--the county
clerk to furnish daily or less frequent summaries or compilations of
. filings. A comparable provision is included in Section 9407 of the
Commercial Code. Nothing in this section, of course, affects the right

of any person to personally inspect the public records.

/
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17523. Fees for filing statements

17923. (a) The fee for filing & fictitious business name
statement is five dollars ($5). This fee covers the cost of
fi1ling and indexing the statement and any affidavit of publica-
tion, furnishing one certified copy of the statement to the per-
son filing the statement, and mailing the notice of expiration
of the statement.

(b) The fee for filing a statement of abandorment of use
of a fictitious business name is two dollars ($2). This fee

covers the cost of filing and indexing the statement.

Comment. Section 17923 supersedes Government Code Section 26848
~ {repealed by this chapter). The fees are intended to compensate the

county clerks for their duties wunder this chapter.
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17924. Pepalties for violation of chapter

17924. (a) Any person who knowingly and willfully fails
to comply with the requirements of this chapter is liable
civilly in a sum to be determined by the court not to exceed
three hundred dollars {$300).

(b) Any person who files any statement under this chapter,
knowing that such statement is false, in whole or in part, shall
be guilty of a misdemeanor and upon conviction thereof shall be
punished by & fine not to exceed one thousand dollars ($1000).

(¢} The sum referred to in subdivision (a) may be recovered
in an action brought in any court of competent jurisdietion by
the county counsel, or if there be none, then by the district
attorney, of any county in which the person has transacted or
is transacting business under a fictitious business name. Any
sums collected by the county counsel or district attorney shall
be deposited in the general fund of the county where the action
is brought.

{d) No comtract or transaction is impaired because a party
to the contract or transaction has failed to comply:with this chapter.

(e) HNothing in this chapter prevents a person from filing
a fictitious business name statement at any time after the time

pregeribed in this chapter.

Comment. Section 17924 provides the only sanctions for failure to
comply with the requirements of this chapter.

Subdivision (d) makes clear that failure to comply with the chapter

M

has no effect on the validity or enforceability of a contract or other

transaction.
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Subdivision (e} permits a person to comply with the provisions of
this chapter at any time after the times prescribed in Section 17910.
However, late compliance is not made a defense in an action to recover
the civil penalty for willful failure to comply with the chapter within

the periods prescribed.

=45



§ 7540

Sec. 3. Section 7540 of the Business and Professions Code
is amended to read:

7540. No licensee shall conduct a business under a fietitious
business name unless and until he has obtained the written muthori-
zation of the bureau to do so.

The bureau shall not authorize the use of a fictitious business
name which is so similar to that of a public officer or agency or
of that used by another licensee that the public may be confused
or misled thereby.

The authorization shall require, as a condition precedent to
the use of such name, the-filipp-ef-a-eertifieate-of-doing-busiress
vRdeyr-g-fietitiong-name-with-the-county-elerk-of-the-eounty-where

the-1ieenseels-prineipal-place-of-businecs-is-1oeatedy-in-the

merner-provided-in-chapier-2-of-Fitle-10-ef-Pars-L-of-Divieieon-3

of-the-€ivii-gede that the licensee comply with Chapter 5 (commenc-

ing with Section 1?900) of Part 3 of Division 7 of this code .

A licensee desiring to conduct his business under more than
one fiectitious busipess name shall cobtain the suthorization of the
ureau in the manner prescribed in this section for the uszse of
each such name.

The licensee shall pay a fee of ten dollars ($10) for each
authorization to use an additional Fictitious budiness name and
for each change in the use of a fictitious business neme. If the
original license is issued in a nonfictiticus name and authoriza-
tion is requested to have the license reissued in a fletitious
business name the licensee shall pay a fee of ten dollars {$10)

for such authorization.
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Comment. Section 7540, which relates to private investigators,
private patrcl operators, insurance adjusters, and repossessors, is
amended to conform to Chapter S (commencing with Section 17900) of
Part 3 of Division 7 of the Business and Professions Code which
supersedes Chapter 2 of Title 10 of Part 4 of Division 3 of the (Civil

Code. No substantive change is made in this section.
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§ 10159.5

Sec. #. Section 10159.5 of the Businese and Professions

Code 1s amended to read:

10159.5. Bvery perscon applying for a license under this chapter
who desires to have such license issued under a fictitious business
name shall file with his application a certified copy of besh-ihe
entry-ef-the~eeunty-elerk-and-the-gffidovit-ef-publieation-nade
pureuani-to-the-provisions-of-chapter-2-( commencing-with-Seekion
2466)-of-Tisle-10-0f-Pavrs-L-of-Pivisien-3-of-the-Civil-Cede his

fletitious businesa name statement filed with the county clerk

pursuant to Chapter 5 {commencing with Section 17900) of Part 3

of Division 7 of this code .

Comment. Section 10159.5, which relates to real estate salesmen
and brokers, 1ls amended to conform the section to Chapter 5 {commencing
with Section 17900) of Part 3 of Division 7 which supersedes Chapter 2
(commencing with Section 24667 of Title 10 of Part 4 of Division 3 of

theCivil Code. MNo substantive change i1s made in this section.

.
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Se¢. 5, BSection 10522.5 of the Businese and Professions
Code is amended to read:

10522.5. Every person applying for a license under this
chapter who desires to have such license issued under a fictitious
business name shall file with his application a certified copy
of beih-the-entry-of-the-ecunty-elevrk-and-she-affidavit-of-publi-
eation-made- pursuant-teo-the-previsions-ef- Chapter-2-{ commencing-
vith-Seetion-2066)-of-Title-10-of-Pars-k-of-Divisien-3-of--the

€ivii-Pede his fictitious business name statement filed with the

county clerk pursuant to Chapter 5 (commencing with Section 17900)

of Part 3 of Division 7 of this code .

Comment. Section 10522.5 which releates to mineral, cil, and gas
brokers and salesmen, is amended to conform the section to Chapter 5
{ commencing with Section 17900) of Part 3 of Division 7 of the Business
and Professions Code which supersedes Chapter 2 {commencing with Sec-
tion 2466) of Title 10 of Part 4 of Division 3 of the Civil Code. No

substantive change 1s mede in this section.
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§ 12300.2
Sec. 6. Sectlon 12300.2 of the Financial Code is amended
to read:
12300.2. Every person engaging in the business of a check
seller or casher shall conduct such business under his true
name unless he has complied with the-previsions-of-Chapier-2y

Fitle-10;-Paré-Us-Divisien-3-of-the-Civil-Cede Chapter 5 (com-

mencing with Section 17900) of Part 3 of Division 7 of the

Pusiness and Professions Code .

Comment. Section 12300.2 is amended to conform the section o
Chapter 5 (commencing with Section 17900) of Part 3 of Division 7 of
the Business and Professions Code which supersedes Chapter 2 (commencing
with Section 2466) of Title 10 of Part 4 of Division 3 of the Civil

Code. No substantive change is made in this section.
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§ 26848

Sec. 7. BSection 26848 of the Govermment Code is repealed.

26848+ --The-fee-for-filing-and-indexing-a-certifieate-of
fietitious-name;-ineduding-affidovit-of-pubiication;-and-the
fee-for-filing-and-indexing-a-renewali-eeriificnte-of-Ffiesifious

namey-is-iwo-dollare-(4§2).

Comment. Section 26848 of the Govermment Code is superseded by

Business and Professions Code Section 17923.
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Sec. 8. (a) This act becomes operative on July 1, 1971, except
that at any time after January 1, 1971, an individual, partoership, or
corporation may file a fictitious business name statement as provided
in Chapter 5 (commencing with Section 17900) of Part 3 of Division T
of the Business and Professions Code, and the certificate so filed
shall be deemed to have been filed on July 1, 1971.

{v) The county clerks shall retain all certificates of fictitiocus
name and certificates of abandonment of fictitious names and the regis-
ters relating thereto, as provided in Civil Code Sections 2466 . to 2471,
inclusive, until July 1, 1975. After July 1, 1975, the county clerks
may destroy or otherwlse dispose of such certificates and registers.

No certificate shall be accepted for flling by the county clerks under

Civil Code Sections 2466 to 2471, inclusive, after June 30, 1971.

Comment. The new fictiticus business name requirements {Business and

Professions Code Sections 17900~17924) are made effective on July 1, 1971, but

statements are permitted to be filed at any time after Jamary I, 1971, so
thet the persons covered by the new requirements will be in compliance on
July 1, 1971.

A person who has complied with Civil Code Sections 2466-2471 (the
former so-called fictitious name statute) is required to meke & new filing
under Business and Professions Code Sections 17500~17924% not later than
July 1, 1971, if he is regularly transacting business in California. GSee
Business and Professions Code Section 17310.

Subdivision (b) provides for retention of the fictitious name certifi-
cates and the registers relating thereto for s limited reried following the
enactment of the new statute so that the information will be available to
persons who have claims arising before July 1, 1971, ageainst firms operating

under a fictitious business name.
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Eliminate Section 17911 (present) and substitute the following:

Section 1791l. Contents of statement; forms

17911. (&) The fictitious business name statement shall contain the
following information and be substantially in the following form:
FICTITIOUS BUSINESS NAME STATEMENT

The following (here insert whichever of the

following is applicable: (1) "individual," (2} "domestic partnership,”
(3) "limited partnership,™ (4) "domestic unincorporated association
other than a partnership,” (5) "foreign partnership," (6) "foreign
unincorporated association other than a partnership," (7) "domestic
corporation,” (8) "foreign corporation”) is doing business as

(here insert business name) at (If registrant has

a place of business in this state, here insert the street address of
his principal place of business in this state. If the registrant has
no place of business in this state, here insert the street address of

his principal place of business outside this state.):

(If the registrant is an individual, here insert his full name and
residence address. TIf the registrant is a partnership or other associa-
tion of persons, here insert the full name and residence address cof
each general partner. If the registrant is a corporation, here insert
the name of the corporation as set out in its articles of incorporation
and the state of incorporation.}

Signed

{_Ju‘!

Statement Filed with the County Clerk of (name) County

on {date).




=

(b} The forﬁ on which the fictitious business name statement is con-
tained shall also contain a space where the registrant may indicate the
name of the person to whom, and the address to which, the county clerk is
to mail the notice required by Section 17917.

(¢} The county clerk shall furnish without charge forms satisfying

the requirements of this section.
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