# 63.20 8/26/69

Memorandum 69.88

Subject: Study 63.20 - Evidence (Res Ipsa Loquitur)

The tentative recammendation that includes the tentatively recommended
section dealing with res ipsa loquitur {Section 646) was distributed to you
with Memorandum 69-99. For the portion discussing res ipsa, see pages 1-3,
8-12.

Attached to this memorandum are the exhibits containing the comments
received on this tentative recommendation. Also attached are the pertinent

portions of Witkin's California Evidence {2d ed.) and of the 1967 California

Jury Instructions-.givil (BAJY). However, before discussing the substance

of the tentative recommendation, the staff wishes to propose a few technical

corrections:

Technical corrections

On pege 2, the second paragraph should read:

Under the Evidence Code, it seems clear that the doctrine of res
ipsa loquitur is actually a presumption, for its effect as stated in
the Sherwin Williams case is precisely the effect of a presumption
under the Evidence Code when there has been no evidence introduced to
overcome the presumed fact. See EVIDENCE CODE §§ 600, 604, 606, and
the Comments thereto. See also WITKIN, CALIFORNIA EVIDENCE § 264
{24 ed. 1933) {"The problem of characterization is now solved by the
Evidence Code, under which the judicially created doctrine must be
deemed a presumption.”). The Evidence Code, however, does not state
specifically whether res ipsa loquitur is a presumption affecting
the burden of proof or a presumption affecting the burden of producing
evidence,

On page 2, the first portion of the last paragraph should read:

The doctrine of res ipsa loguitur, therefore, should be classi-
Tied as a presumption affecting the burden of producing evidence in
order to eliminate any uncertainties concerning the manner in which it
functicns under the Evidence Code. It is likely that this classifica-
tion will codify existing law.™ Such a classificetiocn will also .

L Witkin states that "our prior cases make it clear that [res ipsa
loquitur] belongs in the class of presunptions which merely affect
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the burden of preoducing evidence." WITKIN, CALIFORNIA EVIDENCE
§ 264 (2d ed. 1966). McBaine takes the view that whethér res
ipsa loquitur "must be regarded as a presumption affecting the
burden of producing evidence or & presumption affecting the bur-
den of proof cannot be determined with certainty until the courts
rule on the matter or the Legislature enacts clarifying legisla-
tion." McBAINE, CALIFORNIA EVIDENCE MANUAL § 1245 (24 ed., 1967
Supp.). The Committee on Standard Jury Instructions has classi-
fied res ipsa loguitur as a presumption affecting the burden of
producing evidence. BSee 2 BAJI, 1967 Supp. at 42 et seqg., Com-
ments to BAJI 206.

Finally, the staff suggests that the first paragraph on page 3 be
deleted,

On page 11, in the third line of the paragraph entitled, "Basic
facts established as matter of law; evidence introduced to rebut presump-
tion," the phrase "sufficient to sustain a finding"” should be added after

the word "evidence."

The general reaction

The Commission's recommended provision is basically a compreomise
position between the position advocated by the California Trial Lawyers
Association (presumption is one affecting the burden of proof) and that
advocated for medical malpractice cases by the California Medical Associa-
tion (whiﬁh would substantially limit presumption in medical malpractice
cases). The basic question is whether the presumption should be one
affecting the burden of producing evidence or one affecting the burden of
proof. The CTLA (Exhibit V) and Judge Richards (Exhibit II) ergue that
the presumption should be one affecting the burden of proof. On the
other hand, Witkin states that "our prior cases make it clear that [res
ipsa loguitur} belongs in the class of presumptions which merely affect
the burden of producing evidence." The Ccmmittee on Standard Jury Instruc-

tions has classified res‘ipsa logquitur as a presumption affecting the
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burden of opreducing evidence. As Judge Richards notes, classifying res
ipsa as a presumption affecting the burden of proof would run “counter to
the Restatement and to Dean Prosser." Thus, the Commission's tentative
recommendation would have codified what appears to be existing law. 'The
existing law is not entirely clear, however. For exampie, McBaine, in his

California Evidence Manual, takes the view that whether res ipsa leguitur

"must be regarded as a presumption affecting the burden of producing evi-
dence or a presumption affecting the burden of proof cannot be determined
with certainty until the courts rule on the matter or the Legislature
enacts clarifying legislation." There is a general recognition of the
need to clarify the law in this area. The California Medical Association
states:
We believe that it is in the public interest to identify and stabilize
the role of res ipsa loguitur in the judgment process. If the rules
of the gawe are known and established in edvance, one can adjust and
abide by them. When the rules are in flux and frequently determined -
after the fact, conditions are intolerable.
Judge Richards points out that the members of the Committee on Standard
Jury Instructions are in disagreement as to the proper rules to be applied
to res ipsa. He states that, unless the matier is made clear, it will
"necessitate years of litigation to determine the extent of defendant's
burden to counteract the inference of negligence if drawn" in view of the
classification of the presumption as a Section 603 presumption.
The policy considerations as to how res ipsa should be classified
are stated in the various materials attached to this memorandum. OQur
~riginal effort was to codify what we believed was existing law. Obvion=lsr.

neither the California Trial Lawyefs Asscciation nor the California Medices)

Association will be completely satisfied with our effort. Nevertheless,



our effort would provide some certainty in this important area of the law,
and we believe that the Commission should not change its prior decision to
make res ipsa a presumption affecting the burden of producing evidence.

See the last page of Exhibit II for a draft of a statute section making

res ipsa a presumption affecting the burden of proof.

Specific ccmments

Phrasing of statute. Both Judge Richards (Exhibit I} and the California

Trial Lawyers Association {(Exhibit V) are concerned that the second sen-
tence of the proposed statute section is unclear. In addition, the staff
is of the view that the 1967 BAJI jury instruction dealing with the burden
placed on the defendant is unclear, and the BAJI instruction was drafted
with our proposed section in mind. Accordingly, in the interest of clarity,
we suggest thet the following be substituted for the second sentence of
Section 646 on page 8

If the defendant introduces evidence which would support a finding
that he was not negligent, the court may and upon request shall in-
struct the jury in substance that the jury may draw an infarence
that the defendant was negligent if the facts that give rise to the
presumption are established but that, in order te hold the defendant
liable, the jury must find that the probative force of the inference
of negligence arising from the establistment of the facts that give
rise to the presumption, either alone or with such other evidence, if
eny, as favors it, exceeds the probative force of the contrary evi-
dence and, therefore, that it is more prcobable than not that the
defendant was negligent.

An alternative phrasing of the same concept is set out below:

If the defendant introduces evidence which would support a finding

that he was not negligent, the court mey, and upon request shall, in-
struct the jury that it may draw the inference that the defendant was
negligent if the facts that give rise to the presumption are established.
In such a case, the jury shall also be instructed in substance that

it should find the defendant negligent only if, after weighing the cir-
cumstantial evidence of negligenee together with all of the other evi-
dence in the case, it believes that it is more probable than not that
the defendant was negligent.

by



The two alternatives are based in part on superseded BAJI 206-D (attached).
In connection with the phrasing of the cottcept, you should note BAJI 22
(1967 Revision):

22. Evidence may be either direct or circumstantial. It is
direct evidence if it proves a fact, without an inference, and which
in itself, if true, conclusively establishes that fact. It is cir-
cumstantial evidence if it proves a fact from which an inference of
the existence of another fact may be drawn.

An inference is a deduction of fact that may logically and reason-
ably be drawn from another fact or group of facts established by the
evidence.

The law makes no distinction between direct and circumstantisl
evidence as to the degree of proof required; each is accepted as a
reasonable method of proof and each is respected for such convincing
force as it may carry.

Also of interest in connection with the phrasing of the concept is BAJT 21
(1967 Revision):

2L, 1In this action, the plaintiff has the burden of establishing
by a preponderance of the evidence all of the facts necessary to prove
the following issues:

1,
2.

3.

The defendant has the burden of establishing by a preponderance of
the evidence all of the facts necessary to prove the following issues:

[VERNLRIS o

By a preponderance of the evidence is meant such evidence as,
when weighed with that opposed to it, has more convincing force and
the greater probahility of truth. In the event that the evidence
is evenly bzianced so that you are unable to say that the evidence
on either side of an issue preponderates, then your finding upon that
issue must be against the party who had the burden of proving it.

In determining whether an issue has been proved by a preponderance
of the evidence, you should consider all of the evidence bearing upon
that issue regardless of who produced it.



Elemernts of res ipsa loguitur. It should be noted that the proposed

statute is limited in .purpose. It merely classifies res ipsa as & pre=
sumption affecting the burden of producing evidence. It does not atiempt
to state the elements of the doctrine. Cf. Judge Richards' proposed
section in Exhibit IT. The staff believes that it was a wise decision

not to attempt to state the various elements of the doctrine in the statute.
Accordingly, the suggested possible revision of one element of the doctrine
in BExhibit IIT would be beyond the socpe of the recommendation as presently
drafted. If the Comnission desires to attempt to state the elements of

the doctrine in the statute, the staff believes that a capprehensive re-
search study would be needed. Although the elements can be stated in the
Camment, and we believe accurately stated, we would not want to codify

and freeze them in the law without a careful study. Hence, we suggest tﬁu*
the Cormission not attempt to solve the problem presented by Judge Horn

in Exhibit TII.

Senate Bill 351, The California Medicsl Asscociation has sent us a

copy of Senate Bill 351 (see Exhibit IV) and material in support of that

bill. The California Trial Lawyers Association has sent us material in
opposition to that Bill, See Exhibit V. We suggest that you read the material
attached to this memorandum relating to Senate Bill 351. The staff sug-

gests that no revision be made in our proposed statute to incorporate any of
the substance of Senate Bill 351.

‘Interim hearings. The matter of res ipsa loquitur is of great concern to

the Legislature. The Senate Fact Finding Committee on Judiciary is holding an
interim hearing on res ipsa in medical malpractice caseg. I would like ic be
in a position to advise the interim committee as to the Commission's conclu-

sions on res ipsa loguitur.
Respectfully submitted,

John H. DeMcully
Executive Secretary




Momo 69-88 EXHIBIT 1

The Superior Court
110 NORTH HILL STREET
OFFICE OF LOS ANGELES, CALIFORNIA 20032 COURTHOUSE
COMMITTEER ON BAJI ROOM 607-Cet
COMMITTEE ON CALJIC 6253414
JUDGE PHILIFP H. RICHARDS (RETIRED) EXT, &-1721

COMMULTANT

FPebruary 10, 1969

Mr. John H, De Moully

Executive Secretary
California Law Revision Commisalon
Fm 30, Crouthersa Hall

Stanford, Calif, 94305

Dear Mr, De Moully:

Two yearg ago, in preparing the 1967 Pocket Part for BAJI,
I had the pleasure of corresponding with Mr. Harvey, but now
that he is no longer with the Commission I am addressing this
letter to you.

The manuscript for the Fifth Edition of BAJI is in the
hands of the publisher and we expect to have the galley proof
fTor correction in about a month.

Included in the new edition are instructions on res ipsa
lJoguitur essentially the same as the enclosed coplen of the
present Instructions 206-4, 206 and 206.1.

We have read with interest and concern your tentative recom-
mendation concerning res ipsa loquitur dated January 15, 1969,
In our 1967 Cumulative Supplement we assumed that res ipsa would
operate under the Evidence Code Sectlon 604 as a presumption
affecting the burden of produclng evidence in accordance with
your tentative recommendation dated January 1, 1966 and revised
our instructions accordingly. :

Assuming that res ipsa ig 8o classified as a 604 presumption,
wa recommend instructing under your four examples beginning on
page 6, as follows:

(1) Basic facts established as a matter of law; no
rebuttal evidence. Use BAJI 206.1 alone.

(2) Basic facts established as a matter of law; evidence
introduced to rebut presumption. Use BAJI 206 alone,

(3) Basic facts contested; no rebuttal evidence. Use
BAJI 206-4, followed by 206.1.

(4) Basic facts contested; evidence introduced to rebut
presunmption. Use BAJI 206-A, followed by 206,
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Mr. John H, De Moully
California Law Revision Commission 2/10/69

We agree that if there is evidence rebutiing the presumption,
only an inference of negligence may be drawn, such as stated in
the first paragraph of BAJI 006, This seems compatible with
your Comment on page 6 in Example 2, that: "In this sltuation
the court may instruct the Jury that 1t may infer from the
established facts that negligence on the part of defendant was
a proximate cause of the asccldent.” In this example, 1t 1s
assumed that the basic facts have been established as a matter
of law, as you say in Example 1: “(By the pleadings by stipula-
tion by pretrial order, etc.)"” Hence, there may De 1ittle or
no evidence of the classic conditions giving rise to the doctrine
of res ipsa.

Our great concern relates to the last sentence of Example 2,
on page 6, which reads: "The instruction should make 1t clear,
nowever, that the jury should draw the inference only if, after
weighing the clrcumstantlal evidence of negligence, together with
all of the other evidence in the case, 1t belileves that it 1s
more likely than not that the accident was caused by the defendant's
negligance.”

Example 4 concludes with a similar statement.

If the Comment referred to becomes the basis upon which an
inference may be drawn, BAJI 206 would have to be revised to read:

"From the happening of the aceldent involved in this
case, an inference may be drawn that a proximate cause
of the occurrence was Some negligent conduct on the
part of the defendant.

"However, you should not draw that inference unless
after weighing all of the evidence in the case, you
believe that it is more likely than not that the
occurrence was caused by defendant's negligence."

or

"Prom the happening of the accldent in this case, you
may infer that the defendant was negligent and that
his negligence was & proximate cause of the occurrence,
if you are convinced from all of the evidence that it
is more likely than not that defendant's negligence was
a proximate cause of the occurrence.”

In other words, as we interpret the Notes, we must inatruct
the jury that even though ithe elements glving rise to the doetrine
of res ipsa loquitur are established as a matter of law, the jury
may infer the defendant's negligence only 1f they find that the
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Mr. Jonhn H. De Moully
California Yaw Revision Commisalon 2/10/69

evidence establishes that it is more likely than not that the
defendant was negligent, This seems to us tc mean that plaintiff
must establish defendant‘®s negligence by & preponderance of

the evidence before the Inference of the negligence may be

drawn, If 1t does, then res ipsa becomes complietely emagculated
whenever the delendant offers any evidence rebutting his
negligence and the doctrine would only be operative when there
13 no evidence rebutting his negligence and the basic factis
giving rise to the doectrine are eatablished as a matter of law
or found by the Jury.

In Zentz v. Coca Cola Bottling Co., 39 Cal.z2d 436, at 442,
the Supreme Court, quoting from La Forte v, Houston, 33 Cal.2d 167,
said: "The applicability of the doctrine ol res ipsa loguitur
depends on whether it can be sald in the light of common eéxper-
jence that the accident was more likely than not the result of
[defendant's) negligence." :

when the three conditions set forth in Inztruction 206-A
are stipulated or found from the evidence, the applicability of
the doctrime 18 establishad and it deoes not require an additional
determination by the Jury that "it 1s more likely than not that
the acelident was caused by defendant ‘s negligence.” There does
not appear to be anything in the proposed Section 646 that re-
quires or Justifies the questicned Comment. As your Comment on
page 4 says: "If evidence 1s preduced that would support a
finding that the defendant eyercised due care, the presumptive
effect of the doctrine vanishes. However, the jury may still be
sble to draw an inference of negligence from the facts that gave
rise to the presumption.” '

The same paragraph tonciudes quite properly that "The facts
glving rise to the doctrine will support an inference of negligence
even after 1ts presumptive effect has disappeared,”

once the Jury believes the facts essential to glve rise to
the doctrine they may draw the lnference of negligence because
the 1ikelihood of defendant's negligence belng the cause 18
built into the facts which are either established as a matter of
law or are found by the jury in crder for the doctrine to apply.

Incidentally, what 18 the purpose of the phrase "from such
evidence” in the next to last line of proposed Sectlon 6467
It appears to me that it can only refer back to “evidence which
would support a finding that he was not negligent." The res ipsa
inference of responsibility does not arise from the defendant'a
dental of negligence. It seems to me that the questioned language
should be omitted.
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Mr, John . De Moully
Callfornia Law Revision Commission 2/10/69

As page one of your tentative recommendations points cut,
res ipsa 1s a problem which very frequently arises and we must
certainly want to be as correct as possible in our new edition--
which 1s my apology for the length of thiz letter--and I trust
that I have made our concern clear,

Very truly yours,

Philip H. Richards
Consultant

PHR/fv
Encl.
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Ehe Superior Court

MY MNGRTH »HELEL RYREET

GFFICE OF LOE ANGELESR, CALIFORMIA SDQIT COURTHOUSE
COMMITYEE ON BAJI ROOM 807-Cet
COMMITTEE ON CALJIC E25-3414
JUDGE PHILIF H, RICHARDS (RETIREC) EXT, &-1721
CoONSULTANT
May 16, 1969

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commlssion
School of Law

Stanford University

Stanford, California G4305

Dear Mr, DeMoully:

Since my letter of February 10, 1969, regarding your
proposed Evidence Code Section 6&6, which would establish
the doctrine of res ipsa loquitur as a presumption affecting
the burden of producing evidence, I have been lncreasingly
concerned that to establiish the doctrine as a 603 presumption
will not only emasculate the doctrine but would necessitate
years of litigation to determlne the extent of defendant's
burden to counteract the inference of negligence 1f drawn,

With this in mind, I make a bold suggestion that res
ipsa be made a 605 presumption and enclose a propcsed new
Evidence Code Section £70 to that effect which is modeled
after Sectlcn 669.

If the so-called res ipsa conditiconal facts are estab-
lished as a matter of law, or, 1f contested.by a preponderance
of the evidence and there 18 no rebuttal evidence, res ipsa as
a 605 presumption would operate exactly the same as a 603
presumption. That 1s, 1f the basic facts are established as
a2 matter of law, "the court must simply instruct the jury that
it is required to find that the defendant was negligent”
{Tentative Recommendation, p. ©) or, if established on con-
tested basic facts, "the court should instruct the Jury that,
if 1t finds that the basic facts have been established by a
preponderence of the evidence, then i1t must alsc find that
the defendant was negligent." {Tentative Recommendation,

p. 7.)

Under the exlisting law, even if there 1a rebuttal
evidence, where "the facts giving rise to the doctrine being
undisputed, the Jury was properly instructed that the infer-
ence of negilgence arose as a matter of law.” (Di Mare v.
Creaci, 58 Cal.2d 232, 300.) Where the basic facis are
contested, "where the facts justify the res ipsa loquitur
inference the trier of fact must draw it, thus requiring the
defense to go forward with rebuttal evidence." (Greening v,
General Ailr-Conditioning Corp., 233 Cal.App.2d 545, 551.}
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Mr., John H. DeMoully - 5/16/69

In other words, under existing law the inference cof
negligence is drawn whenever the baslec facts are undisputed
or, 1f contested, are established and the defendant 1s then
requlired to go forward to rebut the inference,

As a 505 presumption, the presumption of negligence
would arise where the baslc facts are established as a matter
of law or, 1f contested, by a preponderance of the evidence,.

The only difference would be that under existing law
the defendant muat rebut an inference the effect of which is
"somewhat akin to that of a presumption” {Burr v. Sherwin
Wililams Co., 42 Cal.?d 682, 688), while as a 605 presumption
the deflendant would have the "burden of proof as to the non-
existence of the presumed fact." (Civil Code § 606) As res
1psa 1s now construed, it seems to me that a shift from
rebutting the inference of negligence to establishing "the
nonexistence of the presumed fact” 1s more a matter of seman-
tics than of practicality. In 3effert v, Los Angeles Transit
Lines, 56 Cal.2d 498, 502, Justice Peters says: 'Read & a
whole the instructions correctly state the law of California
that 1f the defendants are to prevall they must rebut the res
ipsa logquitur inference with evldence of as convineing foree,"
And in Di Mare v. Cresci, supra, at p. 300, Chief Justice
Gibson says, referring to the res ipsa loquitur inference of
negligence: "This, of ecourse, does not mean that there was
11abllity as a matter of law but only that defendant had the
burden of meeting or balancing the inference."

There can be no question but that under existing law the
defendant haa a substantizl burden to overcome the inference
of negligence by neglipence of at least equal if not greater
welght,

The only change in defendant's burden in establishing
res ipsa asz a 605 presumption would be, instead of requiring
defendant to "dispel or equally balance the inference of
negligence" (Gerhardt v. Fresno Medical Group, 217 Cal.Aapp.?2d
353, 360) or, as stated in DI Mare v. Cresci (supra), "the
inference wuld be balanced by defendani by showlng that if
she did, in fact, exercise due care or that the accident was
caused by factors which did not invoive negligence," the
defendant would be required to rebut the presumption of
negligence by a preponderance of evidence estabiishing one
or more of the three ways in which the present inference is
rebutted,
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Mr. John H. NeMoully -3~ 5/16/69

I can see very littie practical difference from the
atandpoint of a Jury between evidence of defendant's due
care or of a cause of the accldent not attributable to
defendant's neglirence which i sufficlent to dispel or
offset the inference of negligence on the one hand or a
simple preponderance of the evidence establishing a cause
of the accident not attributable to defendanit's negligence
or establlshing defendant's exercise of due care on the
other hand.

If established as on 605 presumption, res ipsa would
operate as follows:

1. Basic facts established as a matter of law;
no rebuttal evidence. Here thne jury would be lnstruected
tThat they musi find defendant negligent.

2. Baslc facts eatablizhed as a matter of law;
evidence introduced to rebut presumption. Here instruct the
Jury that they must Tind defendant negligent unless defendant
establishes by a preponderance of evidence a cause of the
accldent not attributable to hisz negligence or proof of care
that establishes the acclident was not due to his lack of
care or that the accident was due to zome cause other than
his neglipgence although the exact cause is unknown.

3. Baslic facts contested; no rebuttal evidence.
Here instruct the Jury tnat if they find the basic facts
they must find the defendant negligent.

4. Basic facts contested; evidence introduced to
rebut presumpticon, Here instruct the Jury that if they find
the basic facts They must find defendant negligent unless he
establishes by a preponderance cf thne evidence a cause of the
accident not attributable te his neglligence or proof of care
that establishes the accident was not due to his lack of care
or that the accident was due to some cause other than his
negligence although the exact cause is unknown.

I realize that tinis sugpestion runs counter to the ;
Restatement and to Dean Prosser, but I think we must also ;
realize that res ipsa has long since ceased to be merely a :
device to get plaintiff by a nonsult. 1In this connection it
is interesting toc note Justice Tobriner's observation nearly
ten years age in Che v, Kempler, 177 Cal.App.2d 342 at 348,
a melpractice case, where he Says:




C

()

Mr. John Y. DeMoully - 5/16/69

"Phe Ilncreasing use of res ipsa loguitur examplifies
the growing recognition of the course of the speclal
obligations which arise from particular relationships,
Prosgser . . . points ocut that 'where the particular
defendant 13 in a position of some gpeclal responal-
bility toward the plaintiff or the public'. ., ., the
doetrine is designed to protect the dependent party
from unexplained injury at the hands of one 1n whom
he has reposed trust, The device 'has been used by
the courts, consciously or otherwlse, as a dellberate
instrument of policy imposing a procedural dissdvantage
upen the defendant which will reguire him to eatablish
his freedom from negligence or to pay.' . . . In an
integrated scclety where individuals become 1nevitably
dependernt upon others for the exerclise of due care,
where theae relationships are closely interwoven with
our daily 1lving, the requlrement for explanation 1s
not too great a hurden to impose upon those who wileld
the Instruments cof injury and whose due care 1s vital
to 1life ttselr.”

There 13 enciosed a form of juryv instruction predilcated
upon such a change and wnich followa the general pattern of
our negligence per se instruction, BAJI 149 (Evid. Code § 609
{Revised]).

Please understand that this supgestion 1s mine personally

and not that of the BAJI Committes, although some of the members
agree with me.

Cordially yours,

Fhilip H. Richards

PHR/fv

Fncl.
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PROPOSED INSTRUCTION
BAJI L.0O

RES IPSA LOQUITUR

On the issue of negligence, one of the questions for you to
decide in this case is whether the [accident] [injury] cccurred under
the following conditions:

(1) That it is the kind of {accident]iinjury] which ordinarily
doas not occur in the absence of scmecne's negligence;

{2) That it was caused by an agency or instrumentality in the
gxeclusive control of the defendant [orisinally{ and which was not
mishandled or otherwise changed after the defendant relinguished
control); end

(3) That the [accident][injury] was not due to any voluntary
action or contribution on the part of the plaintiff which was the
responsible cause of the [accident]{injury].

If, and only if you find these conditions to exist, you will
find that a proximate cause of the [acecident][injury] was some negligent
conduct on the part of the defendant.

[However, you shall not find merely from the happening of the
[accident][injury] under the foregoing conditions that a proximate
cause of the occurrence was some negligent conduct on the part of the
defendant if he proves by a preponderance of the evidence:

(1) A definite cause for the [accident]{injury] not attributable
to any ngeligence on his part, or

(2) That he exercised such care that establishes that the [{accident]
[injury] did not happen because of his lack of care, or

(3) That the [accident][injury] was due to some cause other than

defendant's lack of care, although the exact cause may be unknown. ]
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PROPOSED

EVIDENCE CODE § 670

RES IPSA LOQUITUR

{(a} The failure of & person to exercise due care is presumed if:

{1) There is a kind of accident which ordinarily does not occur
in the absence of somecne's negligence;

(2) The accident was caused by an agency or instrumentality in
the exciusive control of said person [orginally, and which was not mis-
handled or otherwise chenged after said person relinquished control |;
and

(3} The accident was not. due to any voluntery action or contribution
on the part of the injured party which was the responsible cause of the
injury.

(b} The presumption may be rebutted by proof which establishes:

{1) A definite cause for the sccident not attributable to any
negligence of sald person, or

(2) Such care by said person that establishes that the accident did
not happen because of his lack of care, or

(3) That the accident was due to some cause other than said person's

lack of care, although the exact cause may be unknown.




Memo £9=88 EXHIRIT 1YY

+ - f - T PEEEN

‘:-1; w oF L N B
:11.;*:’;:;11 ol e Qaii‘iﬂ’aia‘.al

Wi
',/ \ B0 SRR U I R RO B PR
] A
A i
S FEN
e ) ity HMnl

CLAYTOHE W romm Ui

Californis law Hevislon Uomrmlssion
Sehool of Law

stanford Univeralitlty
Stanlord, Zalifornla, 98305

—

Re: res ip a Logultcur

Tentiemean:

Thanik you [or sending me the tentatlve recommendation
relating to svidence code -- pres 1psa logultur. The matter
whicit I reclte nas cauced some confuslon in the dectrine ltself
and posslbly szhould be ;wnsFlfred Ly the commisscion in arriving
at a ffinal concluslon.

H vistica vs. Presbyterlan HO;;ithi
the court Lticlzed the lonys estanllichned < ion "that the
coctident was not due Lo any voluntary action or contribution
on the part of the plaintill."  The PAJI Commi*tec, because of
the Vistica case, revised BaJI 2026-4 and © Ly caanging the
fourth paragrap o in each instructlon to read:

E7 C.2d 4e5 (1967)
+ i

Third, taat the aceldent {injury) was not due

to dﬂ“ voluntary actlon or contribution on the
part of the plaintify, whick was the rosponsible
cauze of nls injury.”

Both the Vistlca declision and the change in the BAJE
Instructicn have been crificigzed by Witkin.

I sumzest that 1 may be adesat e fto give speclal
consideration to the "voluntary action” comddltion In drafting
new Evidence Code 646 In order to elim‘nate or avold confusion

in instructing the Jjury on the doctrine,

ar

Yours truly,

CWH/1od ‘1d“t0n w. Horn
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Cairorvia MEDICAL ASSOCIATION

reb;uary 26, 1969

Callfornla Law REVLSLOH Comm1551on

School of Law.
‘Stanford University ,
-Palo Alto, California -

Gentlemen:

The California Médlcal A55001a£10n has been'greatly con—
cerned with respect to problems in the field of medical

.malpractice and professxonal liability insurance. -It has

and continues to study various facets of this most publicly
important area of the law. One of the objects of its

studies has been the utilization by our courts of the

doctrine of res lpsa loqaltur.

Last year the assQC1atxan tetained Dav1d S Rubsamen,

M.D., LL.B., to research the development and current status
of res ipsa quUltur and to submit recommeridations for - '
improvement. ' Dr. Rubsamen is the author of legal articles
on the subject of res ipsa loquitur ‘and has been a student
of the doctrlne for some years.

He has submltted a report to the Association, a summary
of which is enclosed herewith. On the foundation of his
report, a bill has béen. drafted’ for introductiéon in the

 ical1forn1a Legislature and a copy of it is also enclosed
herewith. It has been iatroduced by Senator Lewis F. Sherman,

Oakland {and its No. is SB 351). We are transmitting the
summary and bill to you because we are aware cf your 1nterest
in this subject.

We also commend to your attention the recerit tentatlve-

 recommendations of the Lalifornia Law Revision Commission

relating to res ipsa loguitur (Publlcatlon # 63, dated




California Law Revision Commission
Page 2 ‘
February 26, 1963 L

January 15, 1969). We especially point out that the ap~

proach recommended by the California Law Revision Commission

in identifying res ipsa loguitur as a rebuttable presumption
affecting the burden of producing-evidence is included in — 7
our legislative proposal. '

——

We would welcome any comments and suggestions that you

may wish to offer. We believe it is in the public interest
to identify and stabilize the role of res ipsa loquitur

- in the judgment process. If the rules of the game are
kxnown and established in advance, one can adjust and

abide by them. When the rules are in flux and fregquently
determined after the fact, conditions are intolerable.

Finally, we are acutely conscous that the entire body
politic is affected in the establishment of public policies
relating to medical professional liability. We seek an
equitable baldnce.

Sincexrely yours,
Malcolm C. Todd, M.D.
FPresident : ‘

MCT/abr
. Enclosures - 2




SENATI BILL No. 351

" Introduccd by Senator Sherinaﬁ _ - -

Februmy 19, 1969

REFERRED -TO COMMITTER ON JUDICIARY

“An ac! 1o add Secetion 608 to the Bvidenee Cad.e, relaimg ta
evidencs.

The 'pcn;,-la of the Slale of California &o é_mcf as follows:

S&‘Guow 1. Section 608 is added to the Evidenee Cude, to -
‘ren
608, The ﬂppln :muu of the doctrine Jnown a5 ““res ipsa.
toguithr™ blﬂ}' crentos a rebuttable pr esuruplion which aflcets
the-burden of produding evidence, Ties ipsa Joguitur shall be
applicd only to those acedental injurics which inore probably
than wot constitile civeninstantial evidence of  nepligénce.
Whaere there is 2 calentted risk of peeidental injury, the rar-
ity of aceidenis shall not amstitute & ground ur reason foe
- 10 application of res ipsa lﬂqmtur In enses of rarve aceident or
11 injury, asspeiated with a ewleulated risk of oecurrence, and
.12 with ﬂu, addition ‘of speeific proof of nepligence, res ipsa Yo
' 713 quitur ghall not be applied and the nlnn‘tablc pw&,umptlon us
14 provided for by this scetion, shall not apply. .

@ 00 nT 5 Qs 0 B b

LEGISLATIVE COUNSEL'S DIGEST -

5Bz n';!d.! HES muunuu,u, Shatriguii \_Ju;l 1B P‘\u‘]\,nub e ap‘uh ldfilluur.

Adds %t‘ 603, Yivid.C. '

Provides that the dpphmhou of the deetrine of ‘‘res ipsa lnqmt.nr
greafes a rebuttable presumption which affeelz (he burden of producing
evidenee, -as- dislinguished from a rebuttable presumption affecting
the burden of proof. 8peeifies that this doctrine shall apply only to
nccidents of & iype which morfe probably. than nol eonstitnte eircum-
stantial evidenes of ndplicumiee, and makes provision for its inapplica-
tion. : .

Yote— MﬂJm’it}r, Appr:}pi mtwn——-No Sen. Win.—No; W, &-M-—-No :

0
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ASPELTE OF LITIGATION

- ecommonly has been assumed that the doctor and his colleagues won't..

F

L R )

Draviu S Rupsanen, MDLLLEB
102 EL Carins Foa
Brareley, CALIF OIIA Durin

TGS hOHD BN - TO0d

January 24, 1969

.« .. BN ANALYSIS OF RES IPSA TOQUIFUR IN CALIFORNIA . . e N

MEDICAL MALPRACTICE LAWY : I T I

INTRODUCTION:

Semetimes doctars injure paticents. is Lhe-lnjury plonably ﬂue to

- medical negligence, or.is it one of those incvitable untoward
. results, arising frowm an inherent risk of the medical procedure? ~ 1+
‘This is the question. As a rule the patient can't answer it, - It

FIR

‘X

So california courts have undertaken to speculate on the dectox’s 7
possible diability where the natuwre of the injury makes his dereXic~

~tion seod ll?ely. This is the policy basis for res 1gua loquttuL. '
- Clearly, it is a doctrine of Cl}LUMdenLWdl evidence =

_*Only the 1ntr0auctlon, qnmmary and a 1cg3u3atlvc propowfl are i

included in this report. A detailed analysis will be @wilable.. ~
in about six weeks. L : : : L

1 ' ' '
Tin medical malpractice cuses res Aipsa loguitur has been the judzczal'

wexr to - the medchL community's “cou;p:racy of silence™; “The -
.Hagres51ve-expan iion of res Jphd Joguitur seems, in major part, an
woression of  the court’s conviction that physicians have not yet
cvakened to their civie duly to testify for plaintiffs in mal-’.
practice actions. . Evidence on this isspe is an 1mportan; fcature
of my analysis, and this is found in Appendix A. This demonstrates
through a reyiew of 100 recent' malpractiec trials, that thls'b0n~
spiracy” no longer exists. ' | '

210 Meyer vs. McNutt Hospital; 173 cal. 156, 159 pac. 436 {1916),

Justicc Melvin justified application of res ipsa loguitur with the
observation, "Negligence like almogt‘ﬂnw other fact may be estab-
lished by circumstantial évideraz. " In Ybharra vs., Spangard, 2% Cal,
24 486, 154 P ?d 687 {19 4} Lhicf stLlCP G1bsan IELCT to res
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: Intelligent judicial application of res ipsa loguitur requires logi-

.cal answers to two queslions; Tixst, what sort of medical injury

~‘really is circumstantial evidence of neglig cnce73 ~Sccond, once rés

ipsa loguitur applies, how complele an explanation should be required
of the defendantz® ‘ i -
1 : g
|

s

© odpsa. leoguitur as & “simple, understandable rule of circuastantial

evidence, with a scund background of coamonsense and hunan oxXpor-
ience...." 1In Fowler vs. Seaton, 61 Cal.2d, 681, 394 P.2d 697
{1864), Justice Peters says, with reference to res. ipsa, "Of course) |
negligence and connecting the defendant with it, like oLhér faﬂts;TTE

»gan’ be' proved by circumstantial evidence." In Prosscr, Torfs, —.°

~Section- 42 at 201 (2nd edition 19553, "One typo of CJICHMuLaDlel

~evidence....is that which is given the nome res 3pda logquitur. In
~dts inception the lenPTplﬁ was. nothing more Lhdn a reasonanle con-- -

~celusion, - from the circuwestances of an unusual qccldent, that it was
;pxahably;thc defoendani's foult.*  In Shearman and Pedfield on Megli-
?enCO_(Revised;editieﬂ 1941}, Section 56 at 150, res ipsa loguitur

"is characterizerd as ‘a Yoommongense dyp]ddeJ oi Lhc prubdtlmc value

of circumstantial evidence.®
SRes_ipsa loquitur ‘is defined by three elsments: One, the injury - .-
.must be one.which common knowledge indicates does not ordinarily . ¢
occur absent: ncallﬂpnnv Tn medicsl maloractice casecs this con-
clusion is bascd either on knowledye common te laymen, or expert
testimony may establish that the conclusion is common krnowledge
anong experts, Two, the plaintiff must not covtribute to his own
klnjury...Oxdlnﬂfi?f,'this requirement is not of concorn in medical:
.ecases-becausé the patient is usnally passive,  Three, the defent-
ddnt must be.in exclusive control of the Jnvtrumcntalltﬁes likely

to have:caused the injury. This element is not taken literally;

it is enough that the circumstances of the accident indicate that
the defendant might be revpmﬁslbje for any negllgenco cennected

with it. : :

4an injury constitutes circumstantisl cvidence of negligence where

there is no calculated risk that the particular injury can occur
absent negligence. ¥hen res ipva loguitur is limited to such
accidents, it is odhvious trat somwe rebutlsl should be reguared of
the defendant, His responsc, "1 don't kuow whal happenced, " will
be inadeguate. ' ' .
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- .-The Court's response to the first gquestion has been to broaden, pro-—
gressively, the scope of application of res ipsa. 7The answer to the -

=
w o
- d

ved

;:iwéﬁuﬁﬁFPP§WH¢¢sﬁi0n is unclear, but problems of evidentiary weight =~ % &
e o dBEgely . disappear once the doctrine is accurately applied, R g

My analysis of judicial misapplication of res ipsa loguitur focuses
i, ON, Precise legal problems: Its irrational application €o rare accie- '~
o tlﬁdents;_thg_doctrine's application to fact situations where there is
rpo.s ,Only dircct evidence of negligence (and neither a rare acecident nor U0
... circumstantial evidence is involved) and, 'finally, the burden of .
.- explanation which res ipsa loguitur imposes on the dcfendant. -The
..... social dmplications of the progressive expansion of res ipsa are not
.. considered here, and yet this. intangible quantity is vitally important.’

2 than one Supreme Court justice, in recent cascs, has felt that -
Cdpsa loguitur is now approaching a principle of strict liability, .

I
giare A7 LT : JENENRS
3., @ veast in the field of rare surgical accidents. So the doctrine
. i iikely to trap the physician whose patient is involved in an uhn- :
N Aepmixd event which fits a certain factual scheme, the breadth of o
;";“:whiéplgs yastibpﬁ,not'yetjﬁclimited.;fThis increascd risk of 1liabil-
' _'égy caq§Qt;jail_tp have this effect: When doctors make decisions in ‘
~ those areas of medical practice which are piaticularly susceptible -
... to-malpractice liability, their judgment will be colored by legal -
‘considerations. Thus, factors which weigh. in making méﬂical de-
cisions will no longer be solely. medical ones. A legal consideration
that has nothing to do with the patient's welfare will go into the
. .balance. A rule of law that has this patently adverse social effoct
.+ must be modified, L : : -

" SUMMARY : R U R ' ,

JPrior to the *mudern" application of res ipsa loguitur, the-California

.77 suprene Court treated it-as a doctrine of circumstantial evidence, A
... wariety of medical injuries, which could not be excused by refercncé to
T;: _”som¢_calcplateﬂ:risk?_wgrewacceptcﬂ as circumstantial evidence of negli-
07 genee.  %hese involved such accidents as a burn on the ley and a para-

lyzed amm following abdominal surgery, foreign bodies left in the apdoas:
after surgery and the knocking out of a tooth incident to tonsillectomy.

Then, parallel with the increase in malpractice litigation. it became
F P B - . ‘ 9 3 .
clear that rare aceidents, and especlally those incident Lo surgery,
have been an increasing source of concern to the Suprenge Court, Does
rarity aleone (assuming there is a ealceulaled risk of the accider )
justify application of res ipsa? In other ‘words, Jdocs the fact of




o+ - yarity constitue circumstantial cvidence of neligeoncee? _Beginning - -

o in 1950 with Cavero vs. Franklin Gen, Benevolent Soc'y,” the Couxt has
T g cqnivocatcd ancut accepting the rarity of an accident as the sole basis
_ . for appllcatlon of res ipsa loguitur, In some decisions the Court ex-—
;,.' :.pressea the conviction that rare accidents JHBL shouldn't happen, un-
57 less' someone han been careless., - In other decisions the inevitability o

o {iLe. the'caleul&ted rigk) of many rare accidents is recognized.

JIn the past four ycar< the Supreme Court arrvived at an accomnod Tation

< cbetween rave acoidents and celeulated risks.,  These cases reflect. the 7
~following. reasening: Cranted thal a rarc aC“ident,‘whlch is "within... ©
- *_ ‘the risk" of the medical procedure, is no basis for the application

sav:0f res dpsa loquitur, what if theore is some direct cvidence which

«© i might be acceplted by the jury as indicative of negligence? In that.

:lr hease;-thisievidence of negligence incercases the likelihood that the" 13
e voo Yare agcident was negllgéntly caused, and §0 res ipsa s applicable ©

i+ en-a "cohditjonal® basis. That is, the doctrine will apply 1f Lhc BRI
oot juxy acceptes the evidence of substandard modical conduct, FE
. . . _ . -

TFroi’a legalsﬁtandpoin thﬁrnlaru two fallacies in this expansion of

- -ores ipsa: First, res ipsa loquitur has as its point of refercnce some

i specifig injury. The addition of a particular fact of negligence to!

. srthat injury does not make the injury, dtself, ecircumstantial evidence
o . of ncgligonce.~:Sec0nﬁ' direct evidence of negligonce has nothing to-
do with res ipsa loguitur; Wherc an injury is circumstantial evidence

- Jof negligence, the addition of direct evidence of negligence does nol

L. 2orule ouL the doglrine’s application. However, if the injury itself “is.
AT s Yo Circaislanl! :.dt. vvidence ol lzL‘EJll'(;!C.’ﬂL‘t* Midte the addition of direcy

oo .evidence of negligence will establish the plaintlff's prima faciae - -
‘._Cduﬂ,.ih_m direct cvidence dnes not make the application of res ipsa
" rational. | L o

536 cal.2a 301, 223 P.2d 471 (2950).

6’.l‘hnre wust be a rarc surgicul acc 1dvnt somowhere 'in California
almost daily. cmqurntlj the physician has no bettor explanation
for it than tbe_pJchnt - %o say that rare accidents scoldom happen
is only a truism, and where thcre is a caleulated risk of such o

Caccident theve 3s no basis for assuwming that pegligence io 1ikely.




... From a practical standpoini, the concept of conditional res ipsa. - oon
. will assure application of res ipsa loguitur to many rare medical ‘
g -.-i-aceidents. | Providing the attorney digs hard enough to find it, any -~ -
- complex medical case (especially one involving surgery) is Likely
to yield some evidence which might be interpreted by a lay jury as
»+ - »a substandard act, or omission, Such-evidence, taken alone, might - - -,
‘- .fail to establish a convincing argument for negligence. But. com- '
bined with an instruction on the supposed significonce of this evi-
- dence in combination with a rare accident (and. recognizing the - "
- : burden of. explanation placed on the defendant) the plaintife s éage
might become very persuasive.  Minority opinions on the reccn’ con-

- ditional res ipsa caszes have argued that this application of - 'w. -
_ doctrine approaches imposition of absolule liability. S Ty

.o Xf there is any doubt that the California Supreme Court has <o parted .-
o oo from any limitation on res ipsa loguitur as a docirine of circumstan-
;- . kial evidence, it is removed by two recent decisions, - These cases),
;,bﬁth;involying_suicide‘Df-psychiatrié'paticnts while hbsPitalizeﬁ,?*:- E
v involved neither wnexplaincd accidents nor circumstuntial evidence- Lol
-of negligence. Instvad, the plaintiffs' prina faciue cases were |
made out by abundant. dircct evidence., These opinions” offer no clear
justification for the doctrine's application. . - - o oeoato

Tt

The defendant®s. burden of exeulpation, once res ipsa applies, pre-
sents no difficulty if the doctrine's application is rational. ° In
the conteoxt of medical malpractice cases, it is just to require an -~
- explanation of the defendant when an-injury occurs which is not with-
Ap the risk of the. medical bfocedurﬁ. S

In non-medical cases, also, the application of res ipsa loguitur has
- become distorted.  In Fowler vs. Seaton’ we find a similar departure

oo cErom g limitation of the declrine to circumstantial evidence, ek e

oo - The attached legislative proposal secks-a rationalization of yres © . . ..u%
dpsa . Joguitur by reustoring its role as a doctrine of circumstantial -
evidence. ' - ' :

? - . . - X
61 Cal.2d 681; 394 P.2d (97 (1964) — -
. : . T, i n.(r ‘i> /
. - 5«_—;[4‘?_7 ((:) "y {f:‘:"'::{'-:hi- _ia'-‘-.,—""ﬁ';‘_.._—w | S,

D. S. Rubsamen, M.D., LL.B.
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CALIFRNIA TRIAL LAWYERS ASSOCIATION
March 26, 1969

John H. De Moully, Euxccutive Senretary
Ccolifornin Low Revision Commicsion
School of Liow

etanford, Colifornis 24305

Re: ‘'Tentntive Recommendation relotin<g to
rvidence Code Number S - Res Ipsa Loduitur

Dear Mr. De Moully:

The following comment~ are ~ubmitted on behnlf of the
californin Trial Lawycers hssocintion.

We disagrec with the propounﬁ.Scction 616 of the
Evidence Code in the following regpects:

1. We do not ngree that the judicial doctrine
of rcoo ips» locuitur rhoulAd be | pre"ﬁmptiOn affect-
inqg thc burden of producing evidence uncler Seckions
603 ~nd 601 of the Evidence Code. We belicve it
chould ha » proerumption affecting the hurden of proof
under Scctions 605 and 606 of the Evidence Code and
the noew ﬂCCFiOH cshould ﬂo‘provide, or, in the nlter-
native, thic shoﬁlﬁ b 1c£t to jurldicinl determination,
or legislative détcrﬁinjtion in n subskontive contoert
nnd not in the form or(n procedural or cvidential

'prop0ﬁnl.
.. 2. WC.bélicve thnt the second rentence of
proposed Scction 616 iv miﬁldﬁdinq and ambiuous.
- 1. ve diszrree with certain of the erplanatory
comment:.
vic shall diszcu- the foregoing iﬂ_ﬂcrintim.

n. Whoethor res Jipsn loruikbur =hould he

a prerumption clfecting the burden of produc-

ing cvidence or a presumphion aFffecting the

arden ol proofl,

A)

Section 603, Evidence Code definec a presumption A Efec t-

ing the burden of producing evidence ar one ectabliched to

implement "no public policy other than bto facilitate the deler-

Codede?” 2
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mination of the particulor action in which the presumption is
applied.” on the other hand, presumptioﬁs affecting the burden
of proof are those estzblished to implewent some public policy
other than‘to frcilitate the determination of the particular
action. Section 505, EVi&ence Code.
we believe that the re« ipsa loguitur doctrine invelven

zpecial situntions which , in most cdweﬁ,_affect the ontire
subctantive chuse of action of an injured party who in without
means of knowlng the caute of hin injury. It ccems clear Bo un
thoat this doctrine differs qreatiy from the prerent ~trtutorily

clnsrified Section 603 presumptions, or the type of presumption

contemplated in Section 603, The present Section 603 presump-

tions denl largely with facilitation of specific itemn of proof

in conncction with élumentnry evidence problem: common to col-
lection or commercial matters {e.g., Evidence Code Scctions 631
through 637). Precenk Scction 603 presumptions also include such
presumptions as the followings: onq.exerriminq acts: of ownerrhip
over property in the owner (Scctioﬁ 633), a judgment correctly
determines the rights of the partien (Scection 639), a writineg is
truly dated (Section 640), & lctﬁcr mailed has been recelved
(Section 641}, a person under a duty to convey property did no
(Section 612), authentiEity of ancicnt documents (Section 643)
and correctners of certain books and rtports of caser (Sections
p41-645). In nli instancer, Lhcn, cection €03 precsumptions deal
solely wiph facilitating some specific item of proof. In nlmost
211 instances, 1f the Section 6073 presumpbion dropped out of Lhe
case, the party woulﬁ be able to prove the matter in some other
fashton, or, vveh irf he were not ahle Lo prove the matter, he
might prevail, rcince these presumption: do not embrace the entirc
uubutnntlvv coure of nckion. \

The consequences, effect and importanée of res ipsa

locuitur is in ~sharp contrast to the evisting Section GO03

-2
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presumptions. In most instances, the doctrine is indispensable
to the cause of action of the party asserting it. Unlike the
Section 603 presumptioﬁé, res ipsa amounts to a doctrine in;olv—
ing substantive rightﬁ. Prior to Lo effochive aoke o dhe Gri-
Code, the doétrine did not shift the burden of proof, but never-
theless was given special weight since it wag accorded the ctaturn
of evidence. Sce, e.qg., BAJI 206, 206-B (4th ed), as these
instructions existed prior to the effective date of the Evidence
fopde . | |
| See alro:

' pi Mare v. Crenci, 573 cal. (2d) 292, 23 r.:al.

rptr. 772 {approvinqg above noted BMJX
instruction)

seffert v. Los hngeles Transit Lines, 56 Cal. (2d)
49¢, 15 Ccal. Rptr. 161, 163 {approving ins-
truction that the res ipna lotuitur inference
"in A form of evidence.")

Druzanich v. Criley, 19 Cal. {24) h39, 122 p. (2d)

e Ales v. Ryan, 8 Cal. (2d) 182, .64 p. (2d) 409, A17

. {"... the inference of nejligencc which is
croated by the rule res ipsa loquitur is in
itselFr~evidence which may not Le disregarded
Ly the iyry“).

St. Clair v. Mchlister, 216 cal. 95, 13 p. (24)
924, 926

gerhard v. Fresno Medical Group, 217 C. ™. (24}
353, 31 Cal. Rptr. 633, 638

(The introductory COmmeﬁt of the Law Revizsion Commizzion

[at p. 2] indicates doubt as to whether res ipsa was evidence
prior to the_ﬁvidcncc Code. As.we interpret the foreﬁoinq author-
ities, we do not helieve any question evists lut that res ipsa
was_évidénce and was accorded thak status hecause of the special
importnance of the doctrine,

; We think it plain that the res ipsn rule ﬁges not deal
werely wilth facilitobion of proofl, but al-o robrices subskbantive
riqhts nnd cxpresscs A social - and hence *rublic”"-policy, A%

hat phrase is used in “ections GO3 and 605 of the Rvidence Code.

Thus, while the Committee on ctandard Jury Instructions,

i

53, 56 _ .|
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Civil hﬁs classified res ipsa 2s a Section 603 presumption,
pending clarification Ly the judicial decision or legislation
(Sec 2 BrJI, 1967 Supp. Pp. 42, et seq, comments to BAJII 206},
said Coﬁmittec reconizes that the reason for the principles

is "the hum;ne and merciful function of enabling A plaintiff
to have his 'day'in'court' in circumstances which, otherwise,
would deny him that opportunity.” 2 B.JIT 623 (Main Volume).
Snid committee also stated that said doctrine "has come now to
hnve a spirit and purpose ‘kindred to that of a policy of
equity . . . the doctrine is one of the best exambles in our
jurisprudencé of kiﬁdly understanding, bumancness, resourceful-
ness, adaptakility and an enlightened viewpoint.” 2 BAJY 626 |
Main Volume) . -

The commcnts of the Courts alsc establish that the
res ipsa doclrince involves "some"” public policy other than
fricilitation of prook.

| In Ybnrra v. Spanqard, 25 Cal. 2d 416, 154 p. 2d 687,
the Supreme Court noted that "the ‘particular force and justice
of the rule . . . comsists of the cirgumntancns that the chief
evidence of the true cause, whether culpable or innocent is . . .
innccescible to tﬂe injured person . i"" (154 p. 240 at p. 689).
The Court further stated that the doctrine is necessary "to avolid
JrOSSs injustice." {154 p. {2d) at p..6ﬂ91.

In Ales v. Ryan, supra, A/ CAL. (24} 82, 64, p. (2d)

409, the Supremec court . stated that the doctrine “will . . . five
to o helpless unconhcloun prLbient an Assurance nf tho law:s

soiicited in his behalr.” (64 p. 24 at p. 417) . The Court

rejected the contention that defendant': acts const ituted neali-
gence per se, stating, in effect, that it was unneéessary to ro
hold becausc the doctrine of res ipsa loquitur affords “an ade-
guate and reasonable remedy in this class of cases.” (64 p. 2d

At p. A20) .
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Sec also:

Fowler v. Seaton, 61 cal. (2d) 681, 39 cal.,
Rptr. 28, A8184-9835.

The inexorable intertwining of social policy and

substantivé rights with the doctrine of res ipsa loquitur is

o cojently illustrated in such cases as Clark v. Gibbons, 66 Cal,

2d 399, 58 Cal. ﬁptr. 125. In that case, Mr. Justice fohriner,

in his concurring opinion, noted Lhat the doctrine of res ipsa
locuitur was utilizéd "{i) in pursuing the laudable g0al of shift-
1inq the losses occasioned ﬁy «.. accidents to the parties hest

able to proLect against them through insurance." (58 Cal. Rptr.

|
i
i

at p. 135).

. Lo -
] L
R e e ke

- (: Chief Justice Traynor in his concurring and dissenting
% : opinion feared that expansian of the éoctrine *places too great
a burden on the medicnl profession and may result in an undesir-
-VJ able limitation on the use of procedures involving inherent
? riéks of injury cven wﬁen due carc is used." ({58 Ccal. Rptr. at
p. 142). The ﬁajority opinion approved the use of the doctrine
in that c¢Are. The effect of the doétrine on social policy =-- N
% the issue of shifting lcﬁé;ﬁ and the issue of the hect rule for

improving the quality of medical care -- can thus e rneen to

have an important bearing on the scope and weitht of the doctrine.

He-have noted that the BAJI Committee has accorded
the doctrine Section 603 treatment, alﬁhdﬁqh the comments of the
Committee support Section 605 trcatment. We believe that 5
(: Section 603 treatment was accorded becaruse the doctrine has never

becn held to shift the burden of proof. However, as noted above,

Lhe doctrine bas always been accorded special weirht, =ince the :

presumption or inference has been treated as evidence. The

isgsue 1s whetheor —-- becoausie of the repudintion of the

"presumption is evidence” rule -- res ipna is now to be weakencd t

by placing it in the cateqgory of the simple proof items currently

embraced within Section 603 or strenqgthened by classification as

-5 =




i a Section RO5 presumption. If the Commission does not see

fit to recommend strengtheniny the doctrine by according it

section 605 trcatment, we submit that neither should it

a

i; recommend weakening the doctrine. Such weakening would have :
_ substaﬁtive cffects on important social policy and should be aé;
corded a full scale review either by the Courts or the Législature.
The proposal here —- rﬁﬂtinq the chunqc as a procedur11 or evi-

dentiary problem -- docs not mention, c*J.ﬂ: or explore the

‘questions of accident prevention, risk nprendinq, promotion

of safety ond the like which will be affected by any change in

b

the doctrine.

e

(: L. The second sentence of proposed

Secltion is mlsleading and ambigquous.

The second scntence of proposed Section 646 makes

“it mandatory that, on reduest, the court instruct the jury as

L]

to any "inference" it may draw from "such evidence,"” meaning
evidence introduced hy the party aq?innt whom the presumption
operates., We fail to see wherce any‘“inferénce" is involved with s
respect to the party against whom the presumption operates.
rhat is the party with superior knowledge of the facts, who
should be able to produce direct evidence. If such party pro-

1 duces circumstantial evidence requirinjy the drawing of inferences,

cuch inferences should not be entitled to. any special weight

(:m merely because they are in rebuttal to a res ipsa showing --

at best, they should be accorded the same treatment they would

| be conceded in any other type of casc. Tt does not seem to us
that the explanatory comment clears up this issue.
The second sentence of Section 616 in also, in our

opinion, objectionable because it appears to create some ambi-

; quity as to whether an inference may always be cdrawn from the
facts giving rise to the res ipsa presumption. We submit that
the inference must be drawn where facts that give rise to the

presumption exist and the sentence should so state.

N
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c. With respect to the explanatory comment
‘Since we disagree with the categorizing of res iﬁsa
as a Section 603 presumption for the reasons outlined under "1%
above, we take exception to wmost of the comment. We will,
however, aédress ourselves to the comment on the suumption
arquendo ﬁhat res ipsé should be classified as a Section 603

presumption.

Qur basic disagrgement jJoes to the statements on

"pP. 6 and p. 7 that deal with the situation where evidence is

introduced to rebut the presumption of res ipsa loquitur.
'Therein;'ft.is stated that the court must instruct the jury
that it may infer from the éstablished facts that negliqgence on
the part of the defendjnt vt a proximate cause of the accident.
It is then stated:

_ "Phe instruction should make it elear,
‘however, that the jury should draw the inference
only if, after weigqhing the circumstantial
evidence of neqligence torjethor with all of the
othcr eovidence in the ennoe, it believen thot

it is more likely than not that the accident

was caused by the defendant's neqgliqgence.”

rndd, okt page 7, A1t in spﬁtnd:

“The jury should Adraw the inference,
howevcr, only if it believes aftcr weighing
all of the evidence that it is more likely
than not that the defendant was nogliqgent
anc the accident actunlly resulted [rom hic
sneqgligence.” .

hs we see it, the effect of these proposed instructions

would be Lo emaseulste the doclrine of reg ipna loguitur in any

case where the party adainst whom the doctrine oporates introduce:s

rebuttnl cvidenoe.

We subiit that if the basic facks thak give rise to
thc.preuumptiou are established, it is mendatory that the jury
draw the infoerence of neqliqnhCﬁ. The cuoted comments wake it
merely optional for the jury to draw the inference. This, in
effect, demolishes the doctrince and reduces it to a rule of

circumstantianl evidence with no more weight than any other type

-
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of circumstantial evidence. Under the existing law, we believe

that if the facts givingt rise to the inference are

the inference must Le drawn as o matter of law and

t

established,

it is then

weight other than Aas ordipnnry circumstantinl evidende.

incumbent on defendant "o mect or balance it by the specific proof
outlined in the present BEATYI 206.

Thus, the present .31 206 {1967) Revicion) instruction
assumes thnt the res ipsa doctrine will be a Scection 603

presumption. That instruction reads as follows:

"From Lhe hoppening of the accident involved

in this case, an inference may be drawn that a

_ __proximhrte caucae of the occcurrence wan some neqgli-
T qont conduck on the part of the dcfendant.”

"If you draw such inference of defendant's
neqliqence, then, unless there ic contrary evidence
sufficient to meet or balance it, you will find in
accordance with the inference.”

"ITn order to meet or balnnce such an inference H

of neqli-gence, the evidence mant show ecither (1) a . F

o= ——gdefinitecouse  for the mccident-not-attrikutable Coo
to any neqliqgence of defendant, or (2) such care :

-~ .= —..-by defendant that leads you ko conclude that the 5
accident did nolb happen Lechuse of defendant’s lack ,

of care but wau duc to some other cause, although f

the exact cause way bhe unknown. If there is such i
sulficient contrary evidenor: you shall not findd

merely from the happening of the secident thal o 1
proximate chusc .of the ‘occurrence was nome neqgli- 4

rfjent conauct on the part of the defendomnt.”

(Emphasis supplied)

- ‘Even this instruction is objectionable,-in our wviow,
since we believe the inference must be drawn and the contrary
evidence weighed against it. However, iE does, we believe,
clearly set forth the_manner in which .the law should be applied-
and docs not, és do the Commission's comments above quoted,

emphasize that the jury's powér to draw the infcrence has no

Respectfully submitted, |

_a- .
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The following constitutes the comments of the

californin Prial Lawycrs Mssociation Legielatiwve Conmittee

*

on Scnalte Bill No. 351 and the moemorandum of Dr. David . i
rubcsamen of the Californin Medicnl rornocintion,

-

Vith recpect Lo Scnnte Bill No. 3061:

:‘,i 1} ‘The first seqtence of Senate Bill Wo. 351
clarsifles res ipme loguitur as “only” éreatinq o rebuttable
presumption o fFecting the burden of producineg cvidence. Ve
nre oppored to that clnssificrtion.  Ye believe that-reﬂ iprn
(:_ lonuitur rhould be clﬁﬁrifiéd as ptcfumption nffecting the

W tmrden of proof, a defined in coctions ANY ~nd 6N6G of the

Fwvidence Code.  Procoumpbions ~ I focking the burden of producineg v
cvicdence are prooumpbions entablished to implomnent "no mublic o
policy othes Ehon to frecilitrte the detorminotion of hee
1"

particulnr ~ckion in wvhich the presumpbion is applicd.

cection K03, Tvirdence Codo. C Procumpbions 5O clnrnificd by the

pvidence Code oL the prengnbk Lisc include tho {ollowvini:
a)  precumptions denling 18 recly with the foci-

litation of ~pecific itewmr QF proot in conncchtion

with elemenbnry cvidencr problems conmon to collection
or commcrceinl moitlbers, cuch 2o Ehot moncy doliveroed Ly
on to another in prerumed to hive hioeen ¢ne bto the

Aotter (Mvidence Corle Seckion 671), #n ohligotion

i - deliveved up to the deltor io nreruned to have Yeon

\

|

. _ . - . t
paid (Evidence Code “cation £733), payment of carlior |
i

ronl: or incEollment: Lo proecunco foom o receipt for

1nker renk or inctb o llment (Pvidence Code Nection 636) .

e Ve uitonen Cocle Deel ions o, G, nnn, /37, ;
r) Th~ precumption thot one crorcaicing ackr of

ouncr-hiiih overy propovty e The ownes ("ection 637).

bl g’
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64 p. 2a 409, 417). The Evidence Code abolished the concept that

¢) The presumption that a writing is truly
dated (Section 640).
d) The presumption of authenticity of ancient

documents {Section 643).

e) The presumption that certain books and
repotrts of cﬁﬁcs are corrcct {Scctions 644—645).
See also: RERvidence Code, Scction 639, 642,
Wwe believe that the res ipsa loguitur doctrine is on
a much higher level than the present statutorily classified |
Seétion 603 presumptibns affecting the burden of producing
cvidence, Prior to the passaqge of the Bvidence Code that doc-

trine was given special weight, since the doctrine was accorded

the status of evidence (See, e.q., piMare v. Cresci, 53 Cal. 2d

292, 23 cal. Rptr. 772, Seffert v. Los Angeles Transit Lines, 56

cal. 2d 4913, 15 ¢al. Rptr. 161, 163, Rles v. Ryan, " .Cal. 24 172

a precumption is cvidenceo. Sce, €.7., Fvidence Code Seation

600{n). But it has been left open as ko whether res ipsa loquitur

chould now be A presumptionlaffcctinq the hurden of producing

eovidence or o presumption affecting the burden of proof,
We believe that the res ipsa doctrine comes within

those classes of presumptions that are established to implement
come public policy otﬁer than to facilitate the determination of
the particular action, as defined in EVideﬁce Code Section 605.
The ﬂoctfino "has come now Lo have a npirit pnh purpore kinfred
to that of a policy of caquity.” 2 BARJI 626 (Main Volume) .

| we belleve that in our present conplex, indgstrial
society the goals of risk ﬁpreadinq and promoﬁion of =afety
recuire thaolb the doctrine ol res ipsa be strenrthened and cor-
tainly not that it should be weakencd. (Ve are currently pre-
paring a more detailed review of our position for the Law Revision |
Comminsion, which is studying the question currently. We shall :
be happy to forward same upon completion);

B




Forr tho:e rennons, we objoech Lo thoe Ficst —ontoneen
of proposed Section 6NG of the Bvidence Codoe. .

2} tith roonoct to the 1onk two senbonces of pro-

pored fection 607, »a =et ouk in JSenste Bill No. 351:

e oappliced to wedicsl m=lproakice eresecoe {(Pnd it
~hould be noted thatt the sechion i not limites to ruch Frrieee)

,

it would virtunlly nholich the reo ihsn locwibur dockrins:. TG

1s difficult to conceive of ~ medicrl procedure of any imbporkance
wvhere “a orloulsted rick of nccident$1 injury” i not prerent.
Corbainly, it i the bype of medical procedure vhoeroe ruch arleu-
Inked rick (JFi recidental injury i preronlt vhich io lilely Lo
crure the wot horm to innocent poticents. “nd the rocity of
recidents in Lhe ahroncee oE:ncqliqoncd in ikrell Ia on indi-

cotion Lhat mhlprrctice hoo occurred, -n® hae coured the injury.

TIr the docbrine i nol Lo »pply Lo rore secidenks, norbninly it

WLl nott apply wheroe the accident is nol rare, and then it coeme

Lo us thek bthe Jdockrine bocome:s virbas1ly orbinek,
. ) o
The last sentence of propoced Oectiion 607 ~ddn the
clement thot cven whoro {%) there is a rove accident, (2) ronoocti-

Akod with o ceodeulntod rick of oceurrence, and the plainkiff is

e ———

~

able to thow come ~pecific pProgf of neqliqence, the doctrine <hall

not ~pply. Thi< appenrn Lo recuire that the doctrine will never

be Ppplied cven vwhere the patient coulc rhow necgligonce ~lontg

with the clements of re ipsa lormitur, ,

The otrtus would thus, Ly virtu-lly rf:p(.‘.-‘--]-_'l_nf[ the
res V_i_p";n 16(‘,11 itur foctrine, to 211 intents and purpocc:. abolish
mcdi.r;:'-l_ nolpiactice selions in almosl 11 orans, JTC wonld anpply

only to ¢ares of minor Lrertmont wheore no of leulated riclt of ~e-

cldental injury i peecent. 7o the Suprome Court caicd in Yharr

v, Opoandard, 25 Call 2a A6, 151 po 2o 607, Lhe doctrine i
neceseory "o avolicdl epross injuchiee " (191 o 200 ot o 6H9) .
vie beliecve that Aroszs injushice would vooult from the rule oot

-3~

;ﬁ

L

%
|




forth in Senate Bill No. 351.

With respect to Dr. Rubsamen's letter:

Essentially, as we understand it, the doctor is éf
the-opinion that the rarity of an accident should not permit
the use of the res ipsa rule, even when combined with some
evidence of neqgligence (See, e.g., pp. 4 and 5 of the Doctor's
letter). Wc do not bglievc that any such qeneral ruie should

be made, for the rcasons discussed above.

¥While Dr. Rubsamen doesg not cite the cases to which

‘he refers, we believe that the case originally setting forth the

rules of which the Doctor complains is Quintal v. Laurel Grove

Hospital, 62.Cél. 2d 154, 41 cal. Rptr. 577, decided in 1964,
In that case, Reginald Quintal, a 6 year 0old child, entered the
hospital for a minor operation to correct an inward dcviatioﬁ
of his cyes. During the course of adminictration of the anes-
thetic, cardine arrest occurred and, althourh pIﬂinEiff Wwars
resuscitated, as a result of brain damarde occurring during the
period that the boy's heart had stopped;, the khoy became a
spastic quadriplegic, hlind nnd'mute.

The jury found fdr plaintiff in the sum of $400,000,
a reasonable sum under the circumstances.

It was shown that the day bcfo}e the operation, the
boy was apprchensive and‘aqitated;'and had an elevated temper-
ature. Some of the hospital recq?ds.re&ardinq the boy's temper
ature just before the operation had been altered. thér the
Alteration, these records reflected o normal tepmpernture at
that time. DbDuring the operation, the boy's heart stopped heating
and the surgeon performinq the opeyatinq did not feel qualified
to openrthc Loy's chest and massange his hearlk. The sdrqun
left to get help, and fortunately‘founﬂ A surfoon wvho was able
Lo do Lhe ﬁ(u1rl; masshge and thus cave Lhe boy's life.  Pub, as
noted, because of tﬁe period of time that had elapsed, the boy
suffered the injurien described Above .

Plainﬁiff was apparcently unable to secure an ezpert-
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witneas and had to chll the dcfendont doctors re witnesces, and
to rely on the doctrine of res ipra locuitur, ’

The Supreme Court noted thot crrdisc arrest is »
"known and chrlculnted risk in the jiving of ~ ~qenrrnl ~pesthetic.®
141 Col. Rpgr. At p. 580. It ean ke coruned by neqglijence or by
unknown nnd hidden idiozyncrincics of the body. The erxact chuse

in the chrse of Reqinsld Guintal war unknown.

‘Howcver, apprehension ond ricing temperature, such -o

win oexhibited by the boy, ?}p dnanger signals when o Jeneral

anarnithetic is to be aniniftefed. The opcration whs not an
cmerqency sur&ery, Lut an clective one. 11 €Chl. Rptr. ot p. 571,

The quoted lmnqu"qe‘nppea.s to =et forth the rule- to
which Dr. Rubsomen ohjects ;nd ~t whicﬁ fien~te Bill HNo. 351 irn
Dimed,

I'n the Quinknl oroe, 1n Addition to EKhe uncompensal:le
A indeseriboble hesclkronk nnd Lorture thsot the hoylﬁnd his
prrenkn will underqo thoe rent of their liver, they were alro

o L3

Frced with onormou; future evpontes in the care and breatment of
the boy. Yol the Court- were evbremely colicitoun of the riqghts
of the defendant: doctors. ‘The vefﬂict wis nob permitbted to oband,
™ new trinl hod been ordercd by the trinl court snd that order
was 2 [ firmed by the Supréme Court. The chse wisg given cerious
aned pﬁinﬂtnkihq ﬁttenﬁion. The justices werae oplik, but it woe
ngreed by 5 justices thot in view of the danger from cnrdine
srrest And o in view of the inability of the surqgeon in charqage
to perform the opcn heart curqgery, sowe other doctor should
have ﬁeen iﬁmudintely nvnilﬁble-?o per form Ehe opon henrt surqoery
on the 'boy, in the event of just ruch a mishap 2o did.occoar.
We trusb that as » result of thiﬂ cnﬁc—w-VMiih we unrlerstondt harn
heen orikbicized nwvn}ﬁlv oy thﬁ medica) profercion-- ~uch o
procedure is now standerd. To this ertent it ceems clenr that
"leqal consider~tions" correctly and aptly color-meﬁicnl judgment-
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The Supreme Court said::

[5.5] The hcls of the prcr.cnt case pro-

wnt a clear situation where the coudi-

thna) doctrine of res ipsa applies. 11 the
pry finds certain facts, which they are
cutitled to find from the cvidence, then the
&clrine applics. Here we have an injury
which is wery rare. It is an injury that
el pesult from nepligence, or could re-
pilt without neplipence.  Is it mare proliable -

. than not that it was the result of negh-

genee? That is the question. - The plain-
uffs, out of the manths of defembants and
their witnesses, proved that the injury could
octur a3 A result of nepligence. There is
o evidence it the injury coulil weear
withoul negligence.  In sueh circwnstancey
the jury should be instructed that if they
fid certain facts to be true they should ap-
py the inference involved in res ipsa. Tlere
we have an injury that is a Luonn visk and
sarcly occurs,  We have the instrumentality
aml the procedures involved complctely in
the control of defendant doctors. We have
tic boy under an anesthetic. Certainly the
facis called for an cxplanation. The de-
fendants explained what they Jid and tes-
tifed that this was due care.  Dut there was
testimony that 90 per cent of the deaths re-

mlting from eardiac arrest occurred by

reasen of faulty intubation. - There was
testimony that would justify the jury in in-
ferring that if the operation had been per-
formed within three minutes of the heart

soppagre brain damnge would not have re-

slied, We Liave the evidence that tesnpera-
tre and apprehension increase the risk,
\'kc have the evidence of the erasures on the
l‘-"“['t‘l'alurc chart. Undcr these circume-

. e e,
stances the jury could find thit it is more .

proluable than not that e injury was the

result of nepligrence. That is the Lest,

As stated in Fowler v, Scaton, 61 A.C,

740, 746, 32 Cal Rpir, 881, 884, 394 P.2d 697,

701:

"It is our opinion that the jury could find

' that the doctrine of res ipsa loquitur applics

2

> wnder the facts here involved. Generally,

** that doctrine applics *wlicre the accident s
of such a nature that it can be said, in the
light of past experience, that it probally was
the result of ncglipence by samncone and that
the defendant is probably the person who is

" caused  the

responsible.’

(Siverson v. Weber, 57 Cal.2d

834, RIG, 22 Cal.Rpir. 337, 372 P.2d 97 ac-
cord Faulk v. Suberanes, 56 Cal.2d 466, 470,

14 Cal.Rptr, 545, 363 P.2d 593; Zentz v,

Coca Cola Bottling Co., 39 Cal. 2!] 136, 446,
27 P20 343) » v »

*One of the frequently quoted statements
of the applicable rules is to be found in the
opinion of Clief Justice Erle in Scott v,
London & 5t. Kautherine Dacks Co. {18465) 3
H. & C. 596, quoted in Prosser on Torts
(2 el 1955) sectiun 42, at pape 201, an fol-

lows: “UChere must be

of aeplipencc;

reasunable evidence
but where the thing: is

shown 10 Le under the management of the
defendant or his servants, and the accident
is such as in the ordinary coursc of things
does not happen if those who have the min--
agement use proper care, it affords reason-

from want of care” .

"0f course, negligence and connecting

v able evidence, in the absence of explanation
by the defendants, that the accudcnt arosc

defendant with it, like other facts, can be

proved by circumstantial cvidence,

et

penced.

: injury.
eupra, at o 204.3" L ot

= St

There
does not have to be an eyewitness, nor need
there be direct evidence of defendant’s cun-
There is a0 absolule requireinent that
the plaidiff expluin houw the accident hap-
Res ipsa may apply where the cause
of the Injury is a miystery, if there is a rea-
sonalde anid logical inference that defendant
was neglipent, and that such neglijgence
(Prosser on Torts,
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It s true that in Siverson v, Weler, 57
Cal.2d 83, 836, 22 Cal.ptr, 337, 372 IN2d
27, the court allirmed a nonauit in favor gf a
surgeon where the medical experts all tos.
tified that they could not determine the

U amse of the fistyly there invelved, and thae

" fistulas do occur although due care iy used,

There is simi!nr'tcstirnony here. The court
in Siverson, supra, listed the ysua| causcs
of such injury and then stated (p, 838, 22
Cal.Rptr, P 339, 372 p2d D. 99}

“There is nothing to indicate that if the
fistula was caused by any of the factors list-
ed ahove of any combination of them the
injury sustained by plaintiff was a result of
negligence” And again at page 839, 22 Cal,
Rptr. at Page 339,372 P2d at Page 99: “No
medical witness testificd that in the Tare
cares where fistylas ocenr they are mgre
Probably than not (he result of nepligence
The court emphasized (hat the fact o par-
ticular injury is o rare necurrence does pot
in itself prove that the injury was Drobably
caused by neglijzonee,

Each case, of courde, must be determined
01 ils own facts, ITere the facts are some-
what similar 1o tlinge in Davis v, MGinorial
Ioapital, 58 Cal 2] 815, 2a Cnl.R[ntr.f'GJJ,
76 .24 s61. There a regta) aliscess oc-
curred after an cnema, There wasg medical
evidence that 9p per cent of all such ab-
BCesses result from bacterial in fection, thae
A mucous membrane normally prevents such
infection, and thae in the medical expert’s
opinion the insertion of the cnema tube
causcd the break, There was other expert
testimony that the abscess was not so caused
and probably resulted from other causes,
Alter referring to the rule stated in Siver-
Aon v, Weber, sipra, 57 Cal.2d 834, 835, 22
CalRpr, 337, 372 24 97, abgye quated, the
court in Davis siaged (58 Cal2q p, 317, 21
Cal.Rptr. p. 634, 376 "2 p. 562) 0 “Where
the evidence is conflicting or stuliject . to
different inferences a8 to a fnet necessary
to the applicability of the tdoctring, for ex.

. ample, na to whether an accident clajined by
the I;!m'ntirf happened or wlictlier an injury,
was cataed by the condyet of the defendant

v orather than by the nets of Somcone clse, the

Tuestion of fact myst Ue Ieft 1o the Jury yp,

der proper instructions, [Cit.lt.lon:.]" The
cotrt held that reg ipsa instruction, on s
conditional basis shouly have beey fiven,
The evidence in the present case, althowg)
hot as strong as in Daviy, iy neverihelp,
suflicient to warrant conditionat instrueiog.,
on res ipsa, Dr. Cullen did testify (b "y
Per cent of the deatlig OCCULTing in paticys
under ancsthesia from cardiae ETCSs wesp
due to improper management of the difnay,
There was alsg testimony thay CX[isnre of
an impropcrly

sponses which enidanger the life of 1
DPatient; that agitation and apprehensiog of
the patient: are danger signals; thar oy
temperatire of the patient i3 impartam, ant
normally, in an elective aperating, aney
thesia should net be given for 72 hours afier
the leinperature becomes normal; and 1l
failing to keep the tissues adeqnatcly oy
Kenated iy {he forenuiner of many nnee
thetic complications, Al of these, ohvio.
ly, could involye negligence, It way far fhe
jury o say whether it was more prulal'e
than not that nny of them id, Thns, onthe
new trial, the jury should be instructe]
“this doctrine, -
|
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and that such considerations patently have a salutary cocial

effect, contrary to Dr. Rubsamen's statement- at p. 3 of his letter.

To reverse there principles would, in our judgment,
promote a l~ck of safety. It would encouras-te doctors to attempt
procedurcs'that they »re not ~ble to handle, just as occurred in
the Quihtnl cAse.

Wwe are unarble to commeht further on Dr. Rubsamen':

opinion that leqgal rules have affected medical cafety, - ince he

" has not gone into detail concerniny ~itustion: vhich weiembl en-
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1. INTRODUCTION

,},: '~ The rationale supporting the application of the doctrine
of res ipsa loquitur in the field of medical malpractice is
persuasive Medical matters are inherently complex. Often the

plaintiff is unconscious when the injury occurs. ! Consequently,

" the plaintiff frequently- lacks knowledge of what happened, whereas
the defendant, who was originally in control of the potential

r

causges of the'accident, possesses either a superior knowledge/¢£

what haooenedkor the best opportunity to obtain 1t.2 Moreover, a
special relatioﬁsﬁip exlsts between a physician and his patient ‘
whereby the_formet undertakes.a special responsibility for the r:€
safety'of the latter.3 These factors, wten combined with the tendeﬁcyft
_ofiph}siciane to refuse to testify against one another,‘present a _
stroog argunment for allowing the plaintiff greater latitude in i
his trial presentation. This view has been increasingly reflected
in the recent declsions of the California Supreme Court, 4 and it

is this trend which the proposed Section_608 of the Evidence Code is

~deslgned to curb.

1 See Binder, "Res Ipsa Loquitur In Medical Malpractice,"'l7
Clev.-Mar, L. Rev. 218, 219 (1968)

2 See Comment, "Medical Malpractice---Res Ipsa Loquitur and Informed
~ Consent In Anesthesia Cases,” 16 De Paul L. Rev 432, 438 (1967)

3 See Prosser, "Res Ipsa Loquitur In California,” 37 Cal L. Rev.
183, 223 (1949) .

" 4 See Clark v. Gibbons, 66 Cal.2d 399, 58 Cal. Rptr. 125 (1967);
Quintal v, Laurel Grove HOSD., 22 Cal. 2d 154, 41 Cal, Rptr.
577 (1964)
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II. CONDITIONS OF RES IPSA LOQUITUR

-Res 1psa ioquitur is a doctrine of circumstantial evidence
which permits the jury to infer negligence from the mere occurrence

of the accident itself when certain conditions are met.5 First,

the accident must be of a kind which ordinarily does not occur in
the absence of someone's negligence. Second, the accident must

lbe caused by an agency or instrumentality within the exclusive con-
trol cf the defcndant.‘ Third, the accident must not have been due
_to any voluntary action on the part of the plaintiff, Fourth
.evidence as to theiﬁue explanation of the accident must be more

readily accessible to the defendant than to the plaintiff 6 How-

'ever, this factor, although often mentioned by the courts, is not

an essential condition to the application of the doctrine 7 More=-

over, since the third condition is seldom important in medical mal-
" practice cases, res ipsa loquitur, as a general ‘rule, applies
where the nature of the accident is such "that it can be said,

in light of past expefience, that it probably was the result of

negligence by someone and that the defendant is probably the person

- who is responsible." "8

5 See Ybara v. Spangard, 25 Cal.2d 486, 489, 154 P.2d 687, 689
{(1944) - .

6 See Binder, supra note 1, at 219
7 See Prosser, supra note 3, at 222

8 ?avég)v. Memorial HoSpital 58 Cal. 2d 815, 817, 26 Cal.Rptr 633
19 k




- A. LAYING THE FOUNDATION
1. Llay Knowledge‘

~Traditlonally the jury could only conclude whether such
probabilities existed on the basis of lay common knowledge.9 This
restriction limited the utilit& of the doctrine to cases where the
accldent was clcar]y one which would not occur in the absence of
negligence and the responsibility of any other person than the
defendant was clearly excluded.1< Examples of such cases Iincluded
injuriles resulting from foreign objects béing left In a patient's
body after an operation or from removal of the wrong part of the
patient's body.1l 04 the other hand, the doctrine was ordinarily
considered inapplicable where a mistaken diégnosis was made,12
where a wrong method of treatment was chosen, or where the accident

occurred in a substantial pexcentage of cases in spite of all

- reasonable cautlon being exercised.13. lowever, the difficulty in

distinguishing between cases precluded a uniform application of
the doctrine. It was the court's reSponsibflity to determine

jnitially whether the jury was capable of passing on the question

9 Engelking v. Carlson, 13 Calzd 216 221, 88 P.24d 695 698 (1939)
10 See Prosser, sugra note 3, at 220
11 18 Hast. L. Rev. 691, 692 (1967)

12 %{9 g§iednan v. Diesel, 139 Cal.App. 2d 333, 293 P.2d 488
SEY |

13 See Engglking v. Carlson,.13 Cal.2d 216, 88 P.2d 695 11939)




of whether or not the probabilities of negligence existed on the
bésis of the facts. "1f so, the jury was instructed on the condi-
tions of res ipsa loquitur; 1f the court concluded the jury could
notlhandle the question, res 1psa loqultur instructions were not
given. This initial decision by the court was tantamount to a
determination of whether the accident tock place with or without

negligence. It required the court not only to substitute its judg-

‘ment for that of lay common knowledge, but also to consider the

merlts of plaintiff's claim 14
2. Expert Testimony

Gradually the use of expert testimony from which the jury
could base its conclusion as to the probabilitles of defendant's
negligence was accepted.15 Although thils development greatly
expanded the scope of the deoctrine, coérts generally refuse to
give res ipsa loquitur Instructions in a complex medical situation
beyond the ﬁnderstanding of lay common knowledge unless the plain-
fiff produces some expert testimony to the effect that it'is COommon
knowledge among experts that the given injury would not occur

absent negligence.l6 The rationale for this requirement 1is

14 .Comment ”Negligence--Res Ipsa Loquitur--ﬂp lication To Mal-
practice Actions,” 60 Mich. L. Rev. 1153, 1162 (1962}

15 Siverson v. Weber, 57 Cal.2d 834, 836, 372 P.2d 97 (1962)

16 Meier v. Ross General Hosp., 69 A.C. 429, 437 71 Cal. Rptr
965, 509 (1968)
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expressed in Tomei v. Henning, 67 Cal.2d 319, 322, 62 Cal.Rptr.
9, 11 (1967): |

- "Since the question whether, in the light of past
experience, the accldent was probably the result
of negligence is not a matter of common knowledge
among laymen, expert testimony is necessary to
determine whether a probability of negligence
appears from the happening of the accident. When
such test is relied upon to establish that
probabllity, it need not be in any particular language.

It need only afford reasonable support for an infer~
ence of negligence."

Moreover, "the law has never held a physician or surgeon liable for
every untoward result which may occur in medical malpractice."17

It demands only that

"a physician or surgeon have the degree of learning
and ckill ordinarily possecssed by practioners of the
medical profession in the same locality and that he

exercise ordinary care in applying such learning
and skill to the treatment of his patient...

Ordinarily, a doctor's failure to possess or exercise
the requisite learning or skill can be established
only by the testimony of experts.'fl8

When faced with the 'conspiracy of silence' among physicians, this
requirement can become a serious difficulty. To counteract thig
obstacle, the plaintiff can call the defendant physician and make
him plaintiff's expert witness for purposes of this requirement.l9
Furthermore, the requirement disappeérs.if "during the performance

of surgical- or other skilled operations an ulterior act or ommission

17 Engelking v. Carlson, 13 Cal.2d 216, 220, 88 P.2d 695 (1939)

18 Lawless v. Calaway, 24 Cal.2d 81, 86, 147 P.2d 604, 606 (1944)
19 Evid. Code, Section 776




occurs, the judgment of which does not require scientific opinion
to throw light upon the Subject.”zo As stated recently by the
Califoronia Supreme Court:

"We hold the trial court must submit a conditional
res ipsa instruétion, even absent expert testimony
on the 'probabilities of negligence,' when the
evidence supports a conclusion that the cause of

 the accident was not inextricably bound up in the
course of treatment Involving the exercise of
medical Zudgment beyond the common knowledge of
laymen.''21

|
B. FIRST CONDITION

Considerable confusion exists as to what constitutes

sufficlent evidence to lay the foundation for res ipsa loquitur.

Courts have been increasingly liberal in establishing the require-
ments necessary to meet the first condition. It is this develop-
went which has prompted S.B.351. At one time the plaintiff was
unable to obtain the benefit of the doctrine where the injury was

a2 calculated risk of the operation itself. Thus, in Engelking vs.

Carlson, 13 Cal.2d 216, 88 ¥.2d 695 (1939), a showing by expert

testimony that the peroneal nerve was cut in 5 to 9 per cent of

~the operation similar to that of the plaiﬁtiff's was held suffi-

clent to deny plaintiff any damages:

"Probably in every operation there is some hazard
~which the medical profession recognizes and guards
against but which 1s not always overcome. To say
that the doctrine of res ipsa loquitur allows the

20 Ales vs. Ryan, 8 Cal.2d 82, 98, 64 P.2d 409, 417 (1936)

21 Meiler vs. Ross General Hosp., 69 A.C. 429, 440, 71 Cal,
Rptr. 903, 911 (1968) .
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recovery of damages in every case where an injury
does not ordinarily occur, would place a burden
upon the medical profession which the law has not
heretovore laid upon it. Moreover, such a rule is
not justified by either reason or authority.''22

The first departure from Engelking occurred in Cavero vs.

Franklin General Benevolent Society, 36 Cal.2d 301, 223 P.2d 471

(1950), a case in which a child died during a tonsillectomy.

Since the accident was sufficlently rare, the court held that the

jury could apply res ipsa loquitur on the basis of the lay common

knowledge test. Thus, rarity élone was deemed an adequaté sub-

stitute for evidence tending to show that the accident was probably

due to the defendant's negligence.23 This substitution formed the

basis of the dissent:

supra.

Recognizing that a fistula was a rare oecurrence in such an operation,

""The court in effect holds that solely because an
accident is rare it was more probably than not
caused by negligence. There is a fatal hiatus in
such reasoning. The fact that an accldent 1s rare
establishes only that the possible causes seldom
occur. It sheds no light on the question of

which of the possible causes 1s the more probable
when an accildent does happen.... There was nothing
in the expert tesgtimony rclied upon In the majority
opinlon to support a conclusion that ordinarily
deaths do not occur iIn the course of tonsillectomies
in the absence of negiigence.... Her testimony
establishes only that such accidents are rare."24

The rarity principle was criticized in Siverson V. Weber,

Following a hysterectomy, plaintiff developed a fistula,

22 Engelking v. Carlson, 13 Cal.2d 216, 220, 88 P.2d 695, 697

(1939) ,
23 15 Stan. L. Rev. 77, 81 (1963)

24 Cavero vs. Franklin General Penevolent Soclety, 36 Cal.2d

301, 313-14, 223 P.2d 471, 479 (1950)

-7~
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577 (1964), a boy suffered a cardiac arrest during the administra-

e T e M

the court nevertheless dismissed the importance of rarity, saying

instead, as did the court in Engelking, that the Injury was an
inherent or calculated risk of the operation which could not be

diminished by the exercise of due care:

"The fact that a particular injury suffered by a patient
as a result of an operation 1s something that rarely
occurs does not in itself prove that the injury was
probably causcd by the negligence of those in charge
of the operation. Where risks are inherent in an -
operation and an injury of the type which is rare
does occur, the doctrine should not be applicable
unless it can be said that,in. the light of past
experience, such an occurrence 1s more likely the
result of negligence than some cause for which the
defendant is not responsible."25

Thus, whereran injury is apt to occur even in the presence of
utmost care, the calculated.risk principle holds that res ipsa
loqpdtur is inapplicable, since 1t cannot be said that the likeli-~
hood of negligence exceeds the risk involved, 26 The risk 1itself
must involve a specific injury resulting from a specific medical
procedure, and the merc fact that such injury is rare does not by
ltself give rise to an inference of'negligence from which res
ipsa loqultur can be applied.Z? -

Restoration of the calculated risk principle was brief.

In Quintal vs. Laurel Grove Hospital, 22 Cal.2d 154, 41 Cal.Rptr.

tion of an anesthetic and before eye surgery. The opthamologist,

25 Siverson v. Weber, 57 Cal.2d 834, 839, 372 P.2d 97, 99-100 (1962)
26 20 5. Cal. L. Rev. 80, 84 (1956)
27 1d. |




*

incompetent to perform a heart massage, rushed out of the operat-
ing room and found a general surgeon who subsequently performed
the emergency operation, but not before the boy had received
severe brain damage. Since possible causes of cardiac arrests

are not a matter of lay common knoﬁledge, expert testimony would
normally have been required to show that pegligence is more probably
than not the cause of a cardiac arrest which occurs under similar
circumstances. The plaintiff failed to lay this foundation, but
the court did not find this léék of testimony fatal. It was held
sufficient for the plaintiff to show that when due care is used,
such accldent does not ordinérily, but can, occur.28 Since a
cardiac arrest was a rare occurrence which "could” have been
caused by negligence, the court concluded that a res ipsa loquitur
case was established, notwithstanding its admisslon that a cardiac
arrest was also a calculated risk in administering a general
anesthetic.?? 7o support this conclusion, the court relied
additionally on the specific acts of negligence of the defendant
in not'being able to perform the heart massage and in not having
~another surgeon present who could perform .such an operation,
although neither of these facts tended to explain the cause of the
cardiac arrest itself. They were, however, adequate by themselves

to establish a prima facie case of negligeﬁce.30

28 Quintel vs. Laurel Grove Mosp., 22 Cal.2d 154, 164, 41 Cal.Rptr,
577, 583 (1964)

29 18 Hast. L. J1. 691, 698 (1967)
30 Id., at 696

N




The approach of Quintal was recently approved in Clark vs.
Gibbons, 66 Cal.2d 399, 58 Cal.Rptr. 125 (1967), a case in which the
plaintiff had suffered osteoarthritis in her ankle joint as a con-

sequence of defendant's decision to terminate open reduction sur-

gery before its completion because the anesthesia was wearing off
prematurely. Sufficlent evidence of negligence existed to support
the plaintiff's verdict independent of res Ipsa loquitur, but the
court stlll found iInstructions on the doctrine proper sinée the
evidence of negligencejwas accéﬁpanied by expert testimony that if

due care 1s exercised, anesthesla rarely wears off prematurely.31
The court did retreat from Quintal, however, by holding that
Quintal applied only if rare injury 1s accompanied by "proof of )

specifilc acts of negligence of a type which could have caused the

cccurrence complained of5”32 As the court expiaiﬁs:

"The likelihood of a negligent cause is increased if

the low incldence of accidents when due care is used

Is combined with proof of spécific acts of negligence

of a type which could have caused the occurrence com-

Flained of. Yhen those two facts are proved, the likeli- %
~hood of a negligent cause may be sufficiently great that

the jury may properly conclude that the accldent was

more probably than not the result of somcone's

negligence. .

"That a doctor has done a negligent act of a type that

could have caused the accident which does not ordinarily

occur in the exercise of due care, greatly increases the

probabllity that it was his negligence that caused the

plaintiff's injury. Thus, the low incldence of accidents

when due care 1s used plus negligent conduct of a

type which could have caused the occurrence may make it

probable that the occurrence was the result .of some-

one's negligence and that the defendant is probably the

31 55 Cal. L. Rev. 1193, 1194 {(1967)

32 Clark vs, Gibbons,56 Cal.2d 399, 413,58 Cal.Rptr. 125,134 (1967)
-10-




Person who was responsible. Those are the require-
ments for applying res ipsa loquitur.''33 '

Although Cuintal and Clark stop short of the simple rarity princi-
ple enunciated in Cavero, the plaintiff presently is entitled to

the benefits of the doctrine so long as the injury 1is rare and

might occur ag a result of negligence, notwithstanding either the
absence of a basis of éxperience, either lay or expert, that when
an injury does occcur, it is probably the result of negligence, or
the presence of evidence that the injury is an inherent risk,3%

Prior to the Quintal3® ,.4 grark decisions, specific acts

of negligence were generally disregarded in deciding whether or

not the res ipsa instruction should be given.36 The rationale

supporting thils positicn are twofold. First, where facts themselves

*

disclose the cause of the accident, there can be no room for an
Inference. Second, 1if the plaintiff has specific proof as to
just what happened, there is no reason to invoke the doctrine on

the basls that the defendant has superior knowledge of the cause

of the accident.3’ Noting the wajority's reliance on specific

negligent acts in Quintal, Chief Justice Traynor believed 1t to be

irrelevant that

"there may be facts other than the occurrence itself
to suggest that the arrest was caused by negligence,

33 Id.
34 18 Hast. L, J1. €91, 699 (1967)

35 This decision was followed in Edelman v. Ziegler, 223 Cal.App.
2d 871, 44 Cal.Rptr. 144 (1965) and La Mere . Goren, 223 Cal,
App. 2d 799, 43 Cal.Rptr. 898 (1965) |

36 Nees v. Pace, 118 Cal.App. 24 284, 290, 257 P.2d 756, 759 (1953)

37 Prosser, Supra note 3, at 213
-11-




Although such facts, 1if present, might be independent
proo’ of negligence, they have no bearing on the
question whether the jury should be permitted to draw
an inference of negliﬁence on the happening of a
cardiac arrest alone,”38

In his view the only relevant question was whether or not the
evidence offered by expert testimony showed that when cardiac
arrests to occur, they are more probably than not caused by

negligence.39 Nevertheless, res ipsa loquitur was permitted in

Wolfsmith v. Marsh, 51 Cal.2d 832, 337 P.2d 70 (1959) and Salgo vs.
Leland Stanford Unilversity, 154 Cal.App. 2d 560, 317 P.2d (1957)

on the basis of evidence shéwing particular deviations from the
degree of skill ordinarily exercised by physicians and surgeons in

the COmmUﬂitY-ao Moreover, the court in Crawford vs. County of

Sacramento, 239 Cal. App. 24 799, 43 Cal. Rptr. 893 (1965), im-
pressed by the lack of direct evidence of negligence, refused to
give res ipsa instructions. That the use of expert testimony to
establish a negligent cause, when supported by evidence of the
rarity -of the accldent, constitutes a more 1ibera1 interpretation

ol the doctrine of res ipsa loquitur 1s recognized in Meier vs. Ross

General Hospital, 69 A.C. 429, 71 Cal.Rptr. 903 (1968), a decision

38 Quintal v, lauyel Grove Hosp., 22 Cal.2d 154, 171, 4l Cal.RBptr.
577, 587 (concurring opinion)

39 Id.

40 18 Hast. L. J1. 691, 697 (1967)

-12-




in which both the Quintal and Clark decisions were cited with
approval.41 Certainly where the plaintiff produces such substantial
evidence that there is no room for an inference as to the cause of
the accident, it is arguable that res ipsa loquitur should disappear,
but where the plaintiff only offers some circumstantial evidence
suggesting the possible cause, it is equally arguable that the norwmal
inferences of the doctrine should not be defeated. In the latter
case, however, a res 1psa 1oquitur should be applied only to the
extent that an inference may be drawn to support the specific
proof.42 It 1s likely, theréfore, that this development marks a
permanent change in the conditlons necessary to lay the foundatifon
for res ipsa loquitur in California. Whether the iwmpact of this
development will bring about a great change in wedical malpractice
law is uncertain. In a case such as fuintal and Clark where the
plaintiff's proof of specific acts of negligence is sufficent to
establish a prima facie case of negligence, the doctrine could

provide a substantial beneFit.%3

C. SECOND CONDITION

In the wsual medical malpractice c;se the plaintiff has
little difficulty in identifying the defendants who are probably
responsible for the alleged negligent act. However, if an injured
plaintiff claims ignorance of how and by whom his injury was

caused, then all parties who may have been in any way in control of

41 Meler vs. Ross General YHospital, 69 A.C. 429, 71 Cal,Rptr. 903,
910, n. 4 (1963)

42 See Prosser, supra note 3, at 214
43 18 BRast. L. J1. 0691, 697 (1967)
-13-




the plaintiff may be llable unless each convinces the jury "either
that a specific cause for the‘gccident existed for which he was not
responsible or that he exercised due care wherein his failure to do

so could have caused the accident."l*_4 Thus, the defendant has a

mandatory "'burden of going forward."45 Ag stated in Ybarra v.
Spangard, 25 Cal.2d 486, 494, 154 P.2d 687, 691 (1944),
~"We merely hold that where a patient receilves unusual
injurles while unconscious and in the course of medical
treatment, all those defendants who had any control
over his body or the instrumentalities which might
have caused the injuries may properly be called upon

to weet the inference of negll%ence by giving an
explanation of their conduct.”

D. THIRD CONDITION

The third condition is seldom an issue in a medical mwal-
practice case, since the patient is usqglly passive during the
course of any medical operation or treatment. Nevertheless, the

probIEm does cecaslonally arise. 1In Meler v. Ross General llospital,

69 A.C. 429, 71 Cal.Rptr. 903 (1968); the decedent, who had been
placed 1in a hospital after an attempted suleclde because of his
physiéal injuries and depressed mental state, leaped to his death
from a hospital window. The court, which 'had earlier held in

Vistica v. Presbyvterian Hospital, 67 Cal.2d 465, 62 Cal.Rptr. 577

(1962) that those charged with the care of a patient who know the

&4, California Law Revision Commission (CLRC), "Tentative Recommenda-
tion RvJuLinb to Evidence Code--Res Tpsa Loquitur," 4 (1969)

45 See Dierman v. Providence Hosp., 31 Cal.2d 290, 295, 138 P.2d
12, 15 (1947)

46  See Adamson, ‘Medical Malpractice: Misuse of Res Ipsa Loquitur,™
46 Minn. L. Rev. 1043 (19562)
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patient might harm himself absent preclusive measures must usge
reasonable care to prevent such harm, found the trial court in error
for refusing to give the following'qualifying instruction to the
standard conditional res ipsa loquitur instruction:

"A plaintiff may properly rely on res ipsa loquitur

although he (the decedent) participated in events

leading to the accident 1f the evidence excludes

his conduct as being the responsible cause.'47

I1YI. THE PROCEDURAL IMPACT OF RES TPSA LOOUITUR

When these conditions are satisfied,48 the plaihtiff's

procedural advantage over the defendant may vary significantly,.
Traditionally the doctrine of res ipsa loquitur glves rise to a
permissive inference from which the jury may infer the defendant's

negligence from the plaintiff's case alone .49 This inference

-

enables the plaintiff to avoid nonsuit,;but it is an insufficient

&7 Meigr)v. Ross General HQSD., 69 A.C. 429, 71 Cal.Rptr. 903
(1968 :

48 Should the plaintiff Fall to establish these facts, it does
not necessarily f{ollow that he has not produced sufficient
evidence of nepligence to sustain a Jury finding in his favor,
since the requircments of res ipsa loquitur are wmerely those
that might be met to give rise to the presumption of negligence
In the absence of contrary evidence. Burr v, Sherwin Williams
Co., 42 Cal. 2d 682, 691, 268 P.2d 1041, 1046 (1954); Ales V.
Ryan, 8 Cal.2d 82, 39, 64 P.2d 409, 417 (1936). Thus, even
though the facts which give rise to the presumption have not
been proven by a preponderance of the evidence, the jury may
nevertheless conclude from a consideration of all the evidence
that it is more likely than not that the defendant was negli-
gent. See CLRC, supra note 44, at 4.

49 Rubsamen, "Res Ipsa Loquitur in California Medical Malpractice
Law~-An Expansion of a Doctrine to a Pusting Point," 14 Stan.
L. Rev. 251, 252 (1962)

-15-




offers no evidence.”

basis upon which to grant a directed verdict if the defendant
20 Thus, the defendant has no burden other
than the risk that the jury will infer negligence against him;

the jury need not draw such inference and may in fact find for

defendant even though defendant remains silent.-l The plaintiff

obtains a greater advantage where the jury is required to infer
defendant's negligence in the absence of sufficient evidence to the
contrary, since the plalntiff is entitled to a directed verdict if

the defendant fails to presentlany evidence. 22 The effect of this

infercoce is to impose a mandatory "burden of going forward" upon
the defendant.’ The doctrine achieves its greatest effect where
this burden of proof is shifted from the plaintiff to the defendant.
To prevent an unfavorable verdict, the defendant must show by a

"

preponderance of the evidence that the accldent was not caused by

his negligence.sa

In assessing the proper effect to be given res ipsa loquitur,
one might initially question whether there exists a good reason
why the Joctrine should do more than get the plaintiff to the

jury. Certainly if the accident is clearty one which would not

50 Sce Prosser, supra note 3, at 217
51 18 Hast. L. JL. 691, 692 (1967)
52 See Prosser, supra note 3, at 218

53 Gerhardt v. Fresno Medical Group, 217 Cal.App. 2d 353, 360,
31 Cal.Rptr. 633, 638 (1963) -

54 Sce Prosser, supra note 3, at 218

-16-
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occur in the absence of negligence and the responsibility of any
other person other than the defendant 1is excluded, then there is
little reason for leaving the inference to be made by aijury.55

A directed verdict for the plaintiff would be appropriate. But such
situations are unusual; the usual case requires that a @hbié@ be
made between conflicting Infercnces as to which reasonable men |
can differ.%® Therefore, the argument i1s not persuasive by itself
that the doctrine should permit the jury to draw more than the
traditional inference.>’ Nevertheless, alfhough therxe has been a
lack of uniformity in the past, California courts presently ﬁieﬁ

the doctrine as giving rise to a rebuttable pzzesumption.58 As

55 Id., at 220
56 1d., at 221
57 1d.

53 The presumption itself should not be treated as evidence it~
sell, since the presumption as such is nothing more than a
rule of law requiring a directed verdict in the sgbsence of
sufficlent evidence to the contrary and cannot be balanced
against contrary evidence. Sre CLRC, supra note 44, at 2,
<hat 1s meant by the statement that the presumption is evldence
is that the facls which give rise to the presumption remain
in the case as cireumstantial evidence f{rom which an inference
may still be drawn: "whetber the jury should draw the inference
will depend on whether the jury believes that the probative
force of the circumstantlal and other evidence of the defendant's
negligence exceeds the probative force of the contrary evidence
and, therefore, that 1t is wmore likely than not that the
defendant was negligent,” See CLRC, supra note 44, at 4.
Nevertheless, the view that a presumption is itself evidence,
although widely discredited, was clung to by California courts
until its recent repudiation in Section 600 of the Evidence
Code. See Smellie v. Southern Pacific Co., 212 Cal. 540,
299 Pac. 529 (1931).

~17-




stated in Burr v. Sherwin Williams, 42 Cal.2d 682, 691, 268 P.2d
1041, 1046 (1954);

"It is our conclusion that in all res ipsa loquitur
situations the defendant must present evidence suffi-
cient to meet or balance the Inference of negligence,
and that the jury should be instructed that, if
defendant falls to do so, they should find for
plaintiff.

However,

"This is vot to say that a defendant in a res ipsa
loquitur case has the burden of provingz himself free from
negligence.... The general principle is that, where
the accildent is of such a character that 1t speaks for
itself,... the defendant will not be held blameless
except upon a showing elither (1) of satisfactory ex-
planation of the accident; that is, an afflrmative
showlng of a definite cause for the accident In which
case no element of negligence on the part of the
defendant lnheres; or (2? of such care in all possible
respects as necessarily to lead to the conclusion that
the accident could not have happened from want of care,
but must have been due to some unpreventable cause, al-
though the exact cause 1is unknown.''2?

In the area of medical malpractice the appropriateness of the
rebuttable presumptlion can be justified on several grounds. HNot
only deoes the defendant genefally have supérior knowledge of what
happened or the better opportunity to obtain it, he also is in |
original control of the possible causes of the accident. Moreover,
there exists a specilal relationshlp between the physician and his
.patient under which the former assumes a special responsibility for
the safety of the latter. Finally, there 1s a “conspiracy of
silence' among physicians which significantly inhibits plaintiff's

Investigation of his injuries.60

59 Dierman v. Providence Hosp., 31 Cal.2d 290, 295, 138 P.2d 12,
15 (1947)

60 See Prosser, supra note 3, at 222-23
-18-
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There are four varylng sets of circumstances under which

the doctrine of res ipsa loquitur wmay be applicable.61 First,

where the basic facts giving rise to the presumption are established
as a matter of law and the defendant fails to introduce evidence
sufflcient to support a finding either that "the accident resulted
from some cause other than the defendant's negligence or that he
exerciged due care in all possible respects wherein he might bave

been negligent,” then the jury must find the defendant-negligent.62

Second, where the baslc facts giving rise to the presumption are
established as a matter of law and the defendant introduces evi-
dence suffilcient to support a finding "either of his due care or
of a cause for the accident other than his negligence, the presump-

tive effect of the doctrine vanishes.”"63 715 upusual cases the

defendant's evidence may be so conclusive as to dispel the inference

of negligence as a matter of 1aw,64 but, except in such a case,

the jury wmay stlll be able to Infer negligence from the facts

which give rise to the presumption.65

"Whether the jury should drav the inference will depend
on whether the jury believes that the probative force of
the circumstantlal and other evidénce of the defendant's
negligence exceeds the probative force of the contrary
evidence and, therefore, that it ig more likely than not
that the defendant was negligent,'©®

61 See CLRC,'supra note 44, 1«7
62 JId., at 6.
63 Id.

64 See Leonard v. Watsonville Community Hosp., 47 Cal.2d 509,
305 P.2d 36 {1956).

65 See Evidence Code Sectlon 604
66 See CIRC, supra.note 44, at 4. -
-19-
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If the evidence is balanced, the jury must find for the defendant,
since the plaintiff retains the burden cof proof.67 Third, where
the defendant attacks only the conditions of the doctrine, the
courf mﬁét give a conditional res ipsa loquitur, since it 1s for
the jury to determine the exiséence of facts justifying the appli-

cation of the res ipsa loquitur.68 Thus, the jury must find the

defendant negligent if it finds the basic facts have been established

by a preponderance of the evidehce.69 ¥Fourth, if the defendant

attacks the elements of the doctrine as well as produces evidence

to support a Eindilng elther of his due care or of a cause of the
accldent other than his negligence, the presumptive effect of the
doctrine disappears, and the ''greatest effect the doctrine can
have in the case is to support an inference that the accident

70
resulted from the defendant's negligence.” Thus, 1f the jury

believes the basic facts have been established by a preponderence

of the evidence, then it wmay infer from those facts that the accl-~

dent was wore likely than not caused by the defendant's negligence.

IV. ANALYSIS OF SENATE BILL 351:

A,  SUMMARY OF ARGUMENT
1. 7This bill will exclude as irrelevant in malpractice

suits all evidence on rarity of accidents when used to determine

67 See Prosser, supra note 3, at 194

63 Seneris v. Haas, 45 Cal.2d 811, 827, 291 F.24 915 (1955);
Fdelman v. Ziegler, 233 Cal.App.2d 871, 880, 44 Cal.Rptr.
114 (1965)

69 See CLRC, supra note 44, at 7.
70 Id.
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- whether 1t was more probable than not that a negligent act caused
the accident; and,

2. This bill is directed specifically at overruling the

doétrine of Quintal v, Laural Grove Hosp., supra, and Clark v.
Gibbons, supra.
B. LINES 3-5:
"The appiication of the doctrine known as 'res ipsa
loquitux' only creates a rebuttable presumption
which affects the burden of producing evidence."“

. These lines are consistént with Californla Evidence Code
Section 604 on the effect of rebuttable presutrptions and with
the tentdtive ves ipsa loquitur provision of the CLRC.

C. LINES 5-7:

- "Res ipsa logquitur shall be applied only to those
(, - accldental injuries which wore probably than not
constitute circumstantial evidence of negligence."

This sentence apparently restates a foundational finding
required for lovoking res ipsa loquitur. However, the insertion
of the word, "only", in line 6 emphasizes the proposed modilfica-
tions of existing law intended by the author of this bill. These
are treated in the next subsections.

D. LINES 8-10:

"Where there 1s a calculated risk of accidental

injury, the rarity of accidents shall not

constitute a ground or reason for application

of res ipsa loquitur."

Here the author intends to eliminate the relevance of
rarity in wmalpractice suits. Ile conditions the elimination of

(- rarity on the presence of a "calculated risk of accldental mjury"
L —

-1 -
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therefore, it is important to amalyze those concepts.

Risk in medical treatwent depends on a number of factors:

(a) . the nature of the procedure;

(b) the slkill of the operator;
(e) the care usecd by the operator, both in selecting the right
procedures and in carrying them out properly;
(d) ‘the presence of undiscoverable ldiosyncrasles of the patient
which adversely affect the procedure, and;

(e} causes the nature of which are currently unknown.

If a risk is calculated statistically, for example, that
in five (5%) per cent of the cases where a certain procedure is
performed there is an "acéidental injury"”, then what significance
does this statistlec have for deciding mhether cr not the accldent
was caused by negligence? The statistic may mean no more than
that in five (5%) per cent of the cases no negligent cause was
officlally assigned, but-that does not rule out the possibility of
assigning a negligent cause in that five (5%} per cent in the light
of wmodern medical knowledge or of frank disclosure. Acts covered
in factors (b) and (c) above could have been the cause of injury.
On the other hand, it might be that no explanation is available
in 1ight of current knowledge. Tt follows that a doctor testifying
in the fole of a medical expert about a "célculated risk" of X%
cannot imbue the faulty informatlon with a precision it lacks;

his assurance that this X% occurs despite due care is merely

ipse dixit.

-2
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Lacking criteria for evaluating whether a negligent cause
should be assigned to any of the unsuccessful X% and considering
that alwost every type of operation has some fallures, we conclude
that every type of operation has, in the sense of the proposed bill,
some "calculated risk'. Therefore, this statute will apply to all
medical treatments, regardless of whether the degree of risk is
high or low. |

It 1is also important to note that the phrase, "rarity...
shall not constitute a ground of rehson..;,” In line 9 implies !

that the fact that an accldent is rare will always be 1rrelevant in

establishing the foundational requirement for res lpsa loquitur,

~This is not a mere restatement of the Slverson v. Weber doctrine,

that rarity alone is not sufficient to infer negligence, since
this new formulation would prevent rarity from being "a reason” :

as well as from being "the reason'.

E. LINES 10-14:

"in cases of rare accldent or injury, assoclated

with a calculated risk of occurrence, and wilth

the additlon of specific proof of negligence,

res Ipsa loquitur shall not be applied..."

Unlike the previous sectlons which sought to insure
that rarity of accident was pever considered, the force of these
lines 1s specifically directed to one type of case: namely,
where the plaintiff has evidence of negligent acts of a type vhich

could possible have caused the injury. In other words, the author

1s attempting to overrule the Quintal v. Laural CGrove Heosp., supra

|
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and Clark v. Gibbons, supra, doctrine. But the presence>of specl-

fic proof of independent acts of negligence has not traditionally
prevented application of res ipsa loqultur:
"...1t is quite generally agreed that the introduc-
tion® of some evidence which tends to show specific
acts of negligence on .the part of the defendant, but
which does not purport to furnish a full and complete
explanation of the occurrence does not destroy the
inferences which are consistent with the evidence,

and s8¢ does not deprive the plaintiff of the
benefit of res ipsa loquitur."/l

It is important to note that this provision would create
an arbitrary distinction between cases wﬁich equally fall within
the traditional pollcy scope of res ipsa loquitur. The plain-~
tiff who has evidence merely of some independent negligent acts
accompanying the operatlon is only a little Better off than a
plaintiff who has no evidence. The inéependent negligent acts
could posszibly have caused the injury,'but thelr connection is
usually remote. At the same time, the defendant doctor has within
his control knowledge of what happenéd In other, more critical
areas of the operation. It would be highly anomalous 1f a2 plain-

tiff who could show some degree of neglect by the physician even

though lacking Important information should be thrown out of court

while a plaintiff who lacks all information should get the bene-
fit of res ipsa loquitur. The policy of forcing the doctor to
disgorge information uniquely in his control is critical to an

accurate adjudication, and that policy applies to both types of

cases. 72

71 Prosser, Torts 3rd Ed., (1964), p. 236
72 77 Harv..L. R. 333 (1963)
2l




V. CONSIDERATION OF POLICY

Having gained an understanding of the effect of S.B. 351 on
the current status of the law, we wmust now fac® the practical
consequences of either alternative. We are a political body and
we must recognize that the decision we wust make is essentially a
political one. The legislature must therelore explicitly address
itself to the ramificatiéns of risk~-allocatlon in the field of
Medical malpractice.

The Court has expanded tﬁe doctrine of res ipsa loquitur
to fulfill a specific need. Except in the most obvlous case of
blatant negligence, patient-plalntiffs have found it virtually
jmpossible to hold doctors accountable for their milstakes.

Medical expert testlmony, by process of evolution, is the
eascntial link in the chaln between pla&ntiff's Injury and his
Yecuvery.

The practical proof problems confronting plaintiffs in
medical-malpractice cases are so severe that courts, traditlonally
neutral to the pragmatics of lawsults In general, have explicitly
recognized plaintiff‘s‘dilemma and adjusted res ipsa loquitur
accordingly.

There 18 no question that the doctrine as presently consti~
tuted is not perfect. It is concelvable that there may be an
occasional unwarranted recovery. However, one must recall that
the present form of the doctrine is a response to an era when most
negzligent acts of physiclans went uncompensated;-and from a utili-

tarian point of view the pregsent law results in the most good and

-2 H -




least wrongs for most people. Further, with regard to the in-
justices ipherent in either system it must be pointed out that
physiclans, because of the availability of malpractice insurance,
arelin a considerably better position to insulate themselves : |
against these evils, than are individual patlent-plaintiffs,

Much has been made about the retardive cffects the new
res lpsa loquitur might have on the use of experimental techniques.

However, we have not seen a single case where the experimental

nature of a procedure was a factof, even tangentially, absent,
of course, a fallure to make adequate disclosure of the experimental
nature of the procedure. This "so~called concern' seems to be a
fabrication of a few worried minds, manifesting in reality, the
results of a vested interest.

Iinally, one might quibble ab;ﬁt the techniques used by
the courts in permitting its increased recoveries. Res ipsa
loquitur has been conveluted in order to facilitate recovery in
what the court decms appropriate cases. And although res ipsa
loqultur was a judicially-created doctrine formulated to fill a

legislative vold, some have expressed concern over the court's

cxpansion of its own doctrine. Others express the more basic

objection that courts should not be "legislating" in this area at
all., Finelly, some have labelled the use of the doctrine of res
ipsa loquitur to permit increased recoveries as "a subterfuge',
preferring instead that the courts address themselves directly to

the economic and political aspects of the problem, as they did in

the area of products liability., (Cf. Greenman v. Yuba Power Pro-

ducts, TInc., 59 C.2d 57, 27 Cal.Rptr. 697, 337 P.2d 897 (1963)
-26-
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Although all of these objectlons contain some modicum of
truth, it sﬁould be understood that thege are secondary complaints
raised to obscure the primary economic and political issue, i.e.,
who is going to pay when doctors 'screw up'; To the extent that
one makes the political decision, based on the considerations
discussed previously, that doctors, rather than patients, should
bear this burden, all this puristic and legalistic camouflage
must beecome irrelevant. It may well be preflerable for the legis-

lature to formulate an integratéd system of recovery, obviating

- the deflclencles inherent in the present system. However, no such

plan 1s now before the leglslature, and there is no indication

that such a plan is forthcoming. Our declsion must be between

two alternatives. As the existing one clearly appears to be the
better of the two, to discard it on thé basis of policy considera- -
tions would be wrong; to discard it on the basls of nit-picking

legalistic conceptualisms would be tantamount to burning the house

down to get rid of the mice.
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RES IP“A LOQUITUR

Note: As Dean Prosser savs: *There is more agreement as o
the type of case to which res ipsa loquitur is applicable than
as to its procedural effect when it is applied.” (Prosser on
Torts, 3d Ed. § 40, p. 232).

The opinion in Burr v. Sherwin Williams Co., 42 Cal.2d 682,

-0 265 P.2d 1041, makes it clear that prior to the adoption of the
* Evidence Code the inference of negligence in a res ipsa

loquitur case is mandatory, a special kind of inference which

musl be rcbutted although its effect is vomev.hat akin to

- that of a presumption.

it thhs appears to the Committee {hat under the Evidence -
- Code the doctrine of res ipsa loguitur functions the same as a

presumption affecting the burden of producing evidenee under
section $04. The revisions to the res ipsa loquitur instructions
have Leen made on the assumption that it will be so classified

_either by jodicial dccmmn or by amcndmcnt to the Evidence

Code.
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. Mhe Tentative Recommendation of the Law Revision Com-
mission, under date of Janunary 1, 1966, recommends the addi-
tion of section 646 to the Evidence Code, which, if adopted,
would read as follows: :

“The judicial doctrine of res ipsa loguitur is a presumption
affecting the burden of producing evidence. If the facts that
give rise to the presumption are found or otherwise established
in the action and the party against whom the presumption
operates introduces evidence which would suppert a finding
that he was not negligent, the court may, and on request shall,
instruct the jury as to any inference that it may draw from
the facts so formed or eslablished.™

- 'The provision in the proposed new section that “the court
may, and upon request shall, instruct the jury as to any in-
ference that it may draw from the facts so found or estab-
tished” is entirely compatible with the last sentence of section
€04 that “Nothing in thig section shall be construed to prevent
the drawing of any inference.”

The revised instructions on ves ipsa loguitur which follow
relate: first, to the circumstances which justify its application
(Instructions 206-A (Revised) and 206-B (Revised)), and,
second to its effect (Imsivuctions 206 (1967 Revision) and
206.1 (New)). ’ i

The introduclory Instruction 206-A (Revised) (or 206-B

'(Revised} if the fact that an accident occurved is in issue)

should be given in every case except in the rare situation when
the conditions piven rise te the doctrine exist as a maiter of
Jaw. I : '

" If there is any evitdence which would supporl a finding

4hat there was no negligence, next give Insiruction 206.

{1967 Revision).

If there is no evidence sufficient fo support a finding that

‘there was no negligence, Instruction 20G6.1 (New) may be
‘given instead of Instruclion 206 (1967 Revision).

In malpractice cases give Instruction 214-W (New) instead
of Instruction 206-A (Revised) and Instrnction 214-X (New)
instead of Instruction 206-B {Revised).

W

In the Pocket Part we are placing the res ipsa loguitur

‘instructions in the order in which they are given although out

of numerical sequence.

The defendant’s superior knowledge is not a prerequisite
for the application of the doctrine of res ipsa loguitur,
Seffert v. Los Angeles Transiit Lines, 56 Cal.2d 498, 15 Cal.

43
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Rptr. 161, 364 P.2d 337, Evidence of specific acts of negli-
gence will not deprive plaintiff of the henefit of the res ipsa
loguitur doctrine unless the evidence shows the cause of the
accident and the care exercised by defendant as a matter of
law, eliminating any justification for resort to an inference.
Di Mare v. Cresci, 58 Cal2d 292, 23 Cal.Rptr. 772, 373 P.2d
860; Shahinian v. MeCormick, 59 Cal.2d 554, 30 Cal.Rptr.
521, 381 pP.2d 377; Fartado v. Montebello Unified School Dis-
trict, 206 Cal.App.2d 72, 23 Cal.Rptr. 476.

Error may result if the jury is instructed that the mere
fact that an accident happened does not support an inference
of neiligence when res ipsa loguitur applies. Barrera v. De
L.a Torre, 48 Cal.2d 166, 308 P.2d 724; Shaw v. Pacific Grey-
hound Lines, 50 Cal.2d 153, 323 P.2d 391; Phillips v. Noble,
50 Cal.2d 163, 323 P.2d 385. The Committee has now disap-
proved the use of the “mere fret” instruction in all cases. See
Note to Instruction 131, herein.

206. (1967 Revision)

Res Ipsa Loquitur: Where Only a Permissible
Inference of Negligence

Use Note: This instruction is to be given where the court has
determined that there has been sufficient evidence to support
a finding that defendant was not negligent, which results un-
‘der Evid.Code, § 604 in the disappearance of the presumption
of negligence from the establishment of the conditional facts.
However, the court may (“and on request shall” under pro-
posed Scction 646} instruct the jury that they may draw an in-
ference of negligence from the establishment of the conditional
facts. ’

This instruction must be preceded by Instraction 206-A
{Revised) or 206-B {Revised), as the case may be, unless it
has been established by uncontradicted evidence or admission
that facts exist which give rise o the res ipsa loquitur doc-
trine.

In malpractice cases where there iz a question whether facts
‘exist which give rise to the res ipsa loguitur doctrine, this
instruction must be preceded by Instruction 214-W {New) or
214-X (New), as the case may be.

44
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Comment: As noted in the Note to the series of instructions,
the doctring of res ipsa loguitur has been treated in the re-
vised instructions as a presumption affecting the burden of

- producing evidence (Evid.Code, § 604). As so treated, the
presumption of negligence vanishes where there is sufficient
evidence to sustain a finding of the nonexistence of defend-

_ant’s negligence. Howcver, an inference of negligence may
still be drawn from the establishment of the conditional facts
upon which the doctrine is based.

he final paragraph of this instruction as to the sufficiency
of the evidence to meet or balance the inference of negligence,
if drawn by the jury, is based on established authorities such
as Dierman v. Providence Hospital, 31 Cal2d 290, 188 P.2d 12
and Roddiseraft, Inc. v. Skelton Logging Co., 212 Cal App.2d
784, 28 Cal.Rpir. 277. '

In cases where there are several defendants this inslruction
should be modified so as to apply only to those defendants who
are identified as having had control of the instrumentality
involved. "It is well settled that the exclusive control re-
quired by the doctrine of res ipsa loguitur is not the exclusive
controt of any one defendant. . . . [W]here all of the
parties who excreised control over the instrumentality which
cansed the injury are sued together, the doctrine may be used,
and the defendants called upon to explain how the injury came
about.” Poulsen v. Charlton, 224 Cal.App.2d 262, 268, 36 Cal,
Rptr. 347, 350. In medical malpractice cases, where there are
‘multiple defendants, see Yharra v. Spangard, 25 Cal2d 486,
154 P.24 687, 162 AL R. 12538

PL. 3 'RES IPSA LOQUITUR

—p e

From the happening of the accident involved in this
case, an inference may be drawn that a proximate cause
of the occurrence was some negligent conduct on the part
of the defendant. _

. 1f you draw such inference of defendant’s negligence
then, unless there is contrary evidence sufficient to meet

or balance it, you will find in accordance with the in-
ference. _ N
In order to meet or balance such an inference of neg-
ligence, the evidence must show ecither (1) a definite
cause for the accident not attributable to any negligence
45
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of defendant, or (2) such care by defendant that leads you
to conclude that the accident did not happen because of
defendant’s lack of care but was due to some other cause,
although the exact cause may be unknown. If there is

i such sufficient contrary evidence you shall not find merely

&

] from the happening of the accident that a proximate cause
of the occurrence was some negligent conduct on the part

'} of the defendant. :

Negligence €138(2).

206-A. (Revised)

Introduction to 205: Conditions to be Met Befd.re
the Doctrine may be Applied

Use Note: If there is sufficient evidence to sustain ﬁfinding
that thers was no negligent conduet, this instruetion should he
_followed by Instruction 206 (1967 (Revision).

N el

If there is wot sufficient evidence to sustain a :Eindiné that
there was no negligent conduct, this instruction should be fal-
lowed by Instruction 206.1 (1967 New).

When there is a question -whether in fact the accident
happened, give Instruction 206-B (Revised) instead of this in-
struction. . ’

Comment: The Evidence Code does not require any revision
of this instruction, which must be given when there iz a gues-
tion whether the facts exist which give rise to the res ipsa
loguitur dectrine. :

Whenever the evidence can be said to be conflicting or sub-
i ject to. different inferences, it is a guestion of fact whether
{ .- .the conditions exist necessary to bring into effect the doctrine
' of res ipsa loguitur. This question must be submitted to the
jury under proper instructions. Keena v, Qeales, 61 Cal2d 779,
40 Cal.Rptr. 65, 394 P.2d 809; Tucker v. Lombardo, 47 Cal.2d
457, 303 P.2d 1041; Kite v Coastal 01l Co., 162 Cal.App.2d
336, 528 P.2d 45; _Tallerico v. Labar Temple Ass'n, 181 Cal.
App.2d 15, 4 Cal.Rptr. 880, o o
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In malpractice cases use Instruction 214-W (New) rather
than this form. Sce Seneris v. Haas, 45 Cal.2d 811, 291 P.2d
a15, 53 AL.R.2d 124; Salgo v. Leland Stanford, Jr., Univer-
sity Bd. of Trustees, 154 Cal.App.2d 580, 317 P.2d 170.

For an exhaustive analysis of the three conditions éssentia]_
to give rise to the res ipsa loguitur doctrine, see Roddiscraft,
Ine. v. Skelton Logging Co., 212 Cal. App.2d 784, 28 Cal.Eptr.
277, ' ' '

This instruction and 206 must be modified if more than ene
" defendant is involved. : S

This form is adapted to a situation where the jury must de-
termine whether all of the conditions for res ipsa loguitor
arc present. If one or two of these conditions exist as a mat-
ter of law they should be omitted from the instruction.

Include bracketed portion in third paragraph when there is
evidence that the instrumentality which caused the injury
was out of defendant’s control for a time prior to the acci-
dent, and during that time was under the econtrol of other
persons. See Burr v. Sheywin-Williams Co., 42 Cal.2d 682,
oag P.2d 1041; Trust v. Arden Farms Co., 50 Cal.2d 217,
ag4 P.2d 583, 81 AL.R.2d 332; Tallerico v. Labor Temple
Ass'n, 181 Cal.App.2d 15, 4 Cal.Rptr. 880. ' )

As to the meaning of exclusive control, see O-wens v. White
“Memorial Hospita), 138 Cal.App.2d 634, 640, 292 P.2d 28§,
292: Poulsen v. Charlton, 224 Cal.App.2d 262, 36 Cal.Rpir.
- B47. }

As to what constitutes action or contribution by plaintifi
which precludes his reliance on the doctrine, see Guerrere v,
Wesigate Lumber Co., 164 Cal.App.2d 612, 331 P.2d 107.
This must not be confused with contributory negligence.
Qhahinian v. McCormick, 59 Cal.2d 554, 30 Cal.Rptr. 521, 381
P.2d 877; Gillespie v. Chevy Chase Golf Club, 187 Cal.App.2d
52, 9 Cal.Rptr. 437; Dunn v. Vogel Chevrolet, 168 Cal.App.2d
117, 235 P.2d 492, - oo ) )

e et

-

One of the questions for you to decide in this case is wheth-
er the accident [injury) involved occurred under the follow-
ing conditions: o
First, that it is the kind of accident [injury] which crdi-
narily does not occur in the absence of someone’s negligence;
47
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Second, that it was caused by an agency of instrumentality
in the exclusive control of the defendant [originally, and
which was nof mishandled or otherwise changed after de-
fendant relinquished control]; and

Third, that the accident [injury] was not due to any vol-
untary action or contribution on the part of the plaintift.

If, and only in the event that you should find all these con-

ditions to exist, vou are instructed as follows:

Negligenee 6-‘*’135‘(2).

206-B. (Revised)

Introduction to 206: When Accident and/or
' Injury Denied

Note: This instruction should precede No. 206 {1967 Revi-
sion) or No. 206.1 (New) when there is & guestion whether the
alleged accident occurred (e. g, Hardin v. San Jose City
Lines, Inc., 41 Cal.2d 432, 960 P.2d 63; McMillen v. Southern
Pacific Co., 146 Cal.App.2d 216, 503 P.2d 788), or, if the ac-
eident occurred, whether plaintiff was injured therehy.

Plaintiff claims there was an accidental occurrence; de-
fendant denies it. If, and only in the event you should
find that as claimed by plaintiff, there wasan accidental oc-
currence [and plaintiff was injured thereby], then [you
are instructed as follows:] * it will be your further duty
o determine whether the accident [injury] involved oc-
curred under the following conditions: :

First, that it is the kind of accident [injury] which ordi-
narily does not occur in the absence of someone’s negli-
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- Second, that it was caused by an agency or instrumen-
tality in the exclusive control of the defendant [originally,
and which was not mishandled or otherwise changed after
defendant relinquished control]; and :

Pt. 3 : RES IPSA LOQUITUR

Third, that the accident [injury] was not due to any
voluntary action or contribution on the part of the plain-
tiff.

If, and only in the event that you should find all these
conditions to exist, you are instructed as follows:

—_———

*If the three classic conditions for application of the ras
ipsa logquitur doctrine are established as a matter of law, the
court should omit the balance of this instruction and proceed
to give 206 (1967 Revision) at this point,

Negligenee &2138(2).

*206.1. (New)

Res Ipsa Loquitur: Where a Presumption
of Negligence

Use Noie: This form is to be used alone only where it is
establisked either by uncentradicied evidence or admission
that the facts exist which give rise to the res ipsa loguitur doc-
‘trine and where there is no evidence sufficient to sustain a
finding of the nonexistence of defendant's nepligence.

Where the existence of the facts which give rise to the res
ipsa loguitur is in issue but there is no evidence sufficient to
sustain a finding of the nonexistence of defendant’s negli-
gence, this instruction must be preceded by 206-A (Bevised},
or 206-B (Revigsed), or both, depending on the facts in dis-
pute. :

Do not give this instruction if there is sufficient evidence
to support a finding that the defendant was not negligent. In
such ease, give Instruction 206 (1967 Revisien).
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You will find from thc happening of the accident in-
volved in this case that a proximate causc of the oceurrence

“was soimnc negligent conduct on the part of the defend-

ant, I
- -Negligeuce S135(2). R A VR R
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- Welch v, Sears, Rocbuck & Co., 96 Cal.App.2d 553, 215
P.2d 796.

Seedborg v. Lakewood Gardens Ass’n, 105 Cal.App.2d 449,
£33 P.2d 942, )

R —— s

Tn making such a showing, it is not necessary for a defend-
ant to overcome the inference by a preponderance of the evi-
dence.  Plaintiff’s burden of proving negligence by a pre-
ponderance of the cvidence is not changed by the rule just
mentioned. Tt follows, therefore, that in order to hold the
defendant linble, the inference of negligence, cither alone
or such other evidence, if any, as favors it, must have
greater weight, more convineing force in the mind of the
jury, than the opposing cxplanation offered by the defend-
ant and any evidence supporting it.

I{ such a preponderance in plaintiff’s favor exists, thcn you

must find that some negligent ednduct on the part of defend--

ant was a proximate cause of the injury; but if the evi-
dence preponderates in defendant’s favor, or if in the
jury’s mind an even balance exists as between the weight
of the inference and such evidence as favors it, on the
one side, and the weight of the contrary explanation and such
evidence as favors it, on the other side, neither having the
more convincing force, then the verdict must be for the de-

fendant. o .

Automobiles ©246{60). S L
Carricrs ©321(21).

Negligence S138(2).

Railroads €°351(3), 401(1).

Street railroads S2118(1).

Oiher specific topies.
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