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#74 8/21/69
Memorandum 63-92
Subject: Study T4 - Civil Code Section 715.8 (Rule Against Perpetuities)
BACKGRCUND

At the June meeting, the Commission briefly discussed the suggestion
that Civil Code Section 715.8 be repealed. The staff was directed to —
solicit: the views of the cognoscenti as to two questions: (1)} Showdd
Section 715.8 be repealed? and {2) Is simple repeal advisable without {a)
related changes or (b) a more comprehensive revision of the perpetuities
statutes to be based, presumably, upon a thorough studyt The staff was
directed to get the views of practicing estate planners as well as law
profeasors. The staff broadly disseminated the letter shown in Exhibit I
and we have received 36 replies (to date). The letter was sent to each
person who participated in the Continuing Education of the Bar program on
will drafting and to other experts in the field. e

From these letters and from its own research, the staff concludes
that the Commission should recommend repeal of Section 715'.8 and that 1t
should calculatedly decline to recommend either substitutional legislation
or revision in addition to repeal of that section. Included with this
memorandum is a draft of & tentative recommendation thet might be appropri-
ate for thils purpose. This is a rather difficult recommendation to write
because it must persuade without dealing too harshly or fancifully with
the State Bar Committee's product, and at the same time it probably should
not rely entirely on the views expressed by the "experts" and others. In
other words, this matter of Section T715.8 is not so complicated that the

Commission would be Justified in acting, as does the Queen of England,



solely on advice. Perhaps, with our combined editorial talents, we can
give the recommendation the proper tone and content.

As the bulk of these letters and the four law review articles devoted
to Section 715.8 convincingly show, Section 715.8 is an almost "impossible”
atatute. It is possible, of course, to provide an exemption or exclusion
as to any given application of the rule against perpetuities, but it is
not logically possible to retain the rule {as is done by Civil Code Sec-
tion 715.2) and, at the same time, to obliterate the concept of "vested”
upon which it operates. In short, the rule is simply a rule against the
remoteness of "vesting," {here using "vesting” in the traditional sense),
and nothing more can be made of 1t. As no one advocates outright repeal
of the rule, "revision" must take the form of changes in the way it is
applied (cy pres, wait-and-see, etc.) or comparatively specific exemptions
or exclusions. Changing a logically necessary component of the rule (as
was done by enacting Section 715.8) is akin to making an error in arithmetic.

The staff is convinced that, with the repeal of Section 715.8,
California statutes on perpetuities and closely related matters (restraints
on alienation, trust duration, income accumulation, etc.i will be reduced
to their simplest, clearest, and most plausible form in a century. Indeed,
there would appear to be a positive need to leave this legislation alone
for the forseeable future. In 1959, the Commission concluded that it had
set the perpetuities house in order by removing all vestiges of the old
suspension rule, by retaining the common law rule {Civil Code Section
715.2), and by providing a special rule for the duration of private trusts

(civil Code Secticn 771). Then, in 1963, the State Bar Committee (Messrs.
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Homer D. Crotty, Bdward D. landels, John R. McDonough, John M. Haff, and
Lawrence L. Otis) proposed a cogent perpetuities reform "package." As we
see, Section 715.8 was a sour note in the package, but the other reforms,
especially the cy pres doctrine (Civil Code Section 715.5) and the un-
qualified 60-year period in gross {Civil Code Section 715.6), presumably
are still "good" and ought to be sufficient. BSurely it would seem wise
before introducing other innovations, much less a comprehensive revision,
to mawait at least one appellate decision that deals in a significant way
with the changes of 1959 or the reforms of 1963. It seems to the staff
that, notwithstanding the infinite productivity of legal scholars in this
field, if Section 715.8 can be gracefully removed, the California legisle-

tion will have been placed in as good order as can be expected.

ANALYSIS OF COMMENTS

writers (24) advocating repeal of Section 715.8

Turning to the thirty-six letters attached as exhibits {these are
arranged merely in the order received), it appears that 24 of the writers
advocate repesl of-SeEtion 715.8 and expressly disfavor additional changes.
The law professors are unanimous in this view. See Simes (Exhibit VI);
Halbach (Exhibit VII); Dukeminier fixhibits XI and XX¥V); and Povell (Exhibit
XVI). Some of the practitioners dilsplay asurprising grasp of this esoteric
subject in supporting repeal of Section 715.8. BSee, e.g., Schifferman
(Exhibit III); Coban & Fink (Exhibit XIT); Pigott (Exhibit XIII); and
Aumphrey (Exhibit XXIV). Of course, scme of the writers supporting repea..

are merely acting upon advice or state no reasons for their view.
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Writers (9) not objecting to repeal but raising questions

Nine of the remaining letters do not oppose repeal, but do raise
questions or make suggestions. In most of fhese letters, the writer -~
simply claims a skeptic's privilege to check this matter ocut for himself.
This is an entirely understandable reaction because, excepting persons
who follow''perpetuities" as an avocation, it does teke & dey or two
of hard study to reorient cneself with it. The views expressed in the
9 lettera can be summarized as follows:

(1) Mr. Chadenayne (Exhibit V) opposes "piece-meal tinkering,” but
apparently would favor repeal if the repeal were based on a "thorough
conslderation.”

(2) Mr. Ferguson (Exhibit X) observes that Section 715.8 is "wretchedly
written," but would be reluctant to see restoration of "a strict historical
application of the rule against perpetuities.”

{3) Professor Dukeminier has additional ideas in the field of per-
petulties (Exhibit XI), but "would meke a small start by repealing Civil
Code Section 715.8." (Exhibit XXXV)

(4) Mr. Farrell {Exhibit XXVI) favors repeal and states his reasons,
but would go Purther and reduce the perpetuities sections to a single
definition of, and limitation upon, "vesting." His draft statute captures
the essense of the "wait and see" doctrine which was passed over by
California in 1963 in favor of the cy pres principle (Civil Code Section
715.5).

(5) Mr. Abel (Exhibit XXVIII) notes that Section 715.8 cannot be
"rationally reconciled with Section 715.2," but he would favor "careful

study" of the effect of the repeal, especially upon related code sections.
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(6) 1n a thoughtful letter, Mr. Samuels (Exhibit XXIX) concludes
that, "I have no hesitancy in recommending that the section be repealed,
unless the rule against perpetuities as stated in the Constitution and
Civil Code 715.2 is clarified so as to be compatible.” He observes, how-
ever, that it is at least possible that the Iegislature in 1963 actually
meant to exempt all trusts the assets of which can be s0ld by the trustee.
He concludes that, "If so, the clarification should go & sitep beyond the
existing code section and clarify whether it is intended to apply only to
legal and equitable interests in specific assets, or whether it is also
intended to limit the terms of private trusts.”

(7) Mr. Kimbrough (Exhibit XXXI) was unable to conclude whether
Section 715.8 "could be repealed without harm to other sections and con-
cepts,” but he doubted "the correctness of the sweeping conclusions ex-
pressed by Professor Dukeminier."

(8) Mr. Glass (Exhibit XXXII), believes Section 715.8 should be
repealed, but he wants it made clear "that there is no intent thereby to
limit Civil Code Section 715.5 [cy pres]." He also observes that "there
may be lurking behind the confusing language of Section 715.8 the germ of
s meritorious idea." His suggestion (validity during the lifetime of the
transferor's grandchildren), however, seems less forceful than the cy pres
rule or'other changes that have been or might be made.

(9) Iastly, Mr. McInnis (Exhibit XXXIII) is "convinced that Civil
Code Section 715.8 should be repealed," but he apparently would also repeal

the entire "package" of 1963.
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Writers {3) objecting to repeal

The dissents are limited to Mr. Boucher (Exhibit XX), Mr. Crotty
(Exhibits XXI and XXVII), and Mr. Schwarz (Exhibit XXIII). Mr. Boucher
has "no doybt that Section 715.8 has raised serious theoretical problems
in the perpetulties field but he doubts "that from a practical standpoint
repeal of the section is so urgent that it should be promoted by the Iaw
Revision Commission.” He would give priority to another matter in the
probate field. His view, understandable as it is, seems sufficlently
answered by the letters of Mr. Warmke (Exhibit XXV) and Professor Dukeminier
{Exhibit XXV).

Mr. Schwarz {Exhibit XXIII) of Gibson, Dunn & Crutcher, unlike Mr.
Pigott (Exhibit XIII) of that firm, agrees with Mr. Crotty that Section
715.8 should be retained.

Mr. Crotty (Chairman of the 1963 State Bar Committee) is the lone
defender of Section 715.8, and he mekes several points. He relterates that
"it is the purpose of Section 715.8 to eliminate from the rule against
perpetuities commercial and contract transactions.” Put, of course, the
section also seemingly eliminates beneficial interests under trusts,
executory interests under wills, and the like. He does not believe that

Wong v. DiGrazia (“on-completion" lease is good) "cleared up the cloud

surrounding Haggerty v. Oakland" (“on-completion" lease is bad). The

matters alluded to here apparently are limited to the dissent of Justice §

Peters (a perpetuities "purist") in Wong v. DiGrazia; dicta in First & C

Corp. v. Wencke, 253 Cal. App.2d 719 (1967} in which the court, rather

oddly, quotes the Haggerty decision; and the decisjon in Prime v. Hyne,

260 Cal. App.2d {1968) in which the court (Cobey, Shinm, and Ford} held
-6 f



that a purported sale of real property by the "heirs" of a living person
to take effect upon the distribution of the real property from the living
person's estate violates "the rules against restraints of allenation and
perpetuities.”"” The latter decision dealt with a transaction made before
the 1963 legislation, but in any event the genuine basis of the decision
appears to have been "the courts' general tendency to frown upon such
transactions, which tend to defeat the intentions of the testator and leave
the heir with only a fraction of his rightful inheritance."

The dread which Mr. Crotty and other lawyers may have as to these ad-
mittedly infrequent Jjudicial dicta and decisions seems to have given rise
to the desire for a modified "rule against perpetuities" that is literally
self-applying. In other words, the search is for a rule and for exemptions
and exclusions that are so clear that the courts cannot possibly misstate,
misconstrue, or misapply them. As worthy as this objective may be, the
goal seems utterly unobtainable in this area, and one can wonder whether
Section 715.8 is even a step in this direction. Perhaps it would be better
to attempt to educate the courts in cy pres and the 60-year period in gross
or, as an alternative, specifically to exempt leases to commence in futuro,
lcng term options, oil and gas rights that purport to arise in the future,
and the like. 4 genersl and confusing section such as 715.8 may ultimately
serve the contrary purpose by causing the courts to lapse back into - . .
"fundamental" perpetuities policy, rules, and traditiom.

Mr. Crotty wonders, as does Mr. Boucher, about the practical signifi-
cance of Professor Dukeminier’s views as to the perpetusl estate tax avoidance

possibilities inherent in Section 715.8. In Exhibit XXXV, Professor
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Dukeminier again explains his fears as to the tax avoidance possibilities,
but in the staff's view, the tax problem is not the core of the effort to
repeal Section 715.8. In our view, the tax problem involves a contingency
upon a contingency upon a contingency, because it seems impossible to pre-
diet (1) whether Section 715.8 is constitutional, (2} how it might be
interpreted to apply to trusts, or {3) what the tax consequences of a
given construction might be.

Mr. Crotty also mentions the proposed deletion from the California
Constitution of Section 9 of Article XX ("No perpetuities shall be alldwed
except for eleemosynary purposes”). The Constitution Revision Commission
intends to delete that section, of course, simply as a matter of ellminating
legislative matter from the Constitution. In view of Civil Code Section
715.2 (the common law rule against perpetuities) this deletion will have
no effect, except possibly to "validate" certain questionable features
(novel concept of vesting and 60-year period in gross) of the legislation
of 1963. Removal of the constitutional exemption for "eleemosynary
purposes” will have no significance because, if there is one thing clear
about the rule against perpetuities, Civil Code Section 771 (trust duration),
Civil Code Section 724 (accummlation of income), and the California decisions
on perpetuities, it is that none of these matters have any bearing upon the
duration of a charitable trust. As the decisions put it, the beneficial
interest under a charitable trust is always and forever "vested in charity.”
The only problem in this area is determining vhether a trust is charitable
{as opposed to "honorary" or "private"), and this is a matter not aided or

affected by constitutional or statutory provisilons.
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Professor Dukeminier (Exhibit XXXV, third peragraph) cbserves that,
"an examination of the social philosophy underlying perpetuities poliey will
bog the commission down in a swamp from vhich it will not likely emerge
with any agreement or legislation." The staff agrees and would add only
that the Commission in 1959, and the Stete Bar Committee in 1963, did
craftsmanlike work, and that with repeal of a single section (715.8), the
code provisions will be left in fair shape whether one 1s thinking in
terms of “social philosophy" or of understandable codificatlon.

Respectfully submitted,

Clarence B. Taylor,
Assistant Executive Secretary
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Dear Mr. DeMeo:

July 18, 10% @
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The 1960 Legislature authorized the Law Revision Comnfasion to make a

study to determine
ties)

"whether Civil
should be revized or repeale

Code Section 715.8 (rule against perpeiuta
4.” In a special report prepared for the

Assembly Camsittee on Judiciary, it is stated: "*a11 the perpetulties sx-

pPerts in the atate would vote to

Civil Code, Section 715.8.

get rid of one confueing statute, Callifornia
We need nothing in its place.'” Zoldfarb & 3inger,
Problems in the Adeinistration of Justice in California 52 (1969).

An extract

of the pertinent portion of this report is enclosed,

We note that you participated in the C,E.p, rroject which resultsd in |
the publication of California wWill Drafting (Cal. Cont. Ed. Bar 1955)., The

Comzission would appreciate your assistance {n this project,
we geek your opinfon whether Civii Code

if so, your reasons why,

Specifically,
Section 715.8 should be repesled and,

If you believe that Section 715.8 should be repealed but only {f addi-
tional legislstion is enacted, we would appreclate your advising us of the

hature of the legislation needed,
to undertaks any additional substantial projects,

The Commission {s not now in a position
Accordingly, we would

have to defer making any recommendation concerning Sectfon 715.8 4r 1t is
concluded that such a recamendation could be magde only after a comprehensive
study of all aspects of the rule againet perpetuities had been campleted,

If possivle,

the Comission would like to submit a recampendation
thiz toplc to the 1970 Legislature,
noed to receive your response not later than Aupust 15, 1949.

If we are to meet this dchedule, weo
If you ars

unable to send;uz a full expression of your views by that date, we would
nevertheless appreciate receiving a brief statement of your conclusion as
to whether Seetion 715.8 could be simply repealed.

Sincerely,

John H. DeMoully
Executive Secretary
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THOMAS, SNELL. JAMISON, RUSSELL. WILLIAMSON & ASPERGER

HOWARD H. THOMAS ATTORNEYS AT LAW

WikkIAKM N SNELL
OLIVER M_JAMISON
T. NEWTGH RUSSELL

FENTON WILLIAMSON, JR.

PAUL ASPERGER TENTH FLOOR DEL WEBB CENTER
CHARLES E_SMALL FRESNG, CALIFORNIA 23721
ROGER E.FiPR3 TELEFHOKE 266-9741

PHILIP B WILE

JAMES €. LAFOLLETTE
JAMEL O DEMYEY
ROBERY J. TYLLR

e o sCrEBLES July 21, 1269

Mr. John H. DeMoully

Executive Secretary

california law Revision Commission
Schocl of Law

Stanford University

Stanford, California 94305

Dear John:

This is in reply to your form letter of July 18,
1969, soliciting my comments on the move to repeal Civil
Code Section 715.8. I believe the appropriate comment
would be, "It's about time”--I certainly favor repeal of
the section as soon as possible. In my opinion, in view
of the very substantial body of common law on the meaning
or meanings of "vesting," no substitute for the section is
needed or desirable.

Very truly yours,

-
F

Philig -H. Wile




Yomo H9=-92 EYHIRIT ITC

Rousrnrt P SCHIPFLRMAN
ATTOIMNEY AT LW
AN 2,0 67 AT AL mANE Blodr it MO

L S A

LTmE R

i, L ATLEFOR A e L

Mr. John H. DeMoully

Executive Secretary

California Law Revision Cosmission
Stanford Law School

Stanford, California 24305

Dear Mr. DeMcully:

I am in receipt of vyour letter of July 18, 1969 with
respect to California Civil Code £715.8.

I am in agreement with thosc who propose repeal of
this code section. T do not believe that additional legis-
lation is needed.

In my view, this section is quite confusing and tends
to detract from the legisliative purpose reflected by the
Rule against Perpetuities. Furthermore, it appears to
inject considerations which woere apposite as long as we
had a rule against the suspension of the power of aliena-
tion, but which have noct obtained since 1951 {(see former
Civil Code §715).

Accordinly, I concur in its proposed repeal.

Sincerely vours,

RPS/nd ROBERT P. SCHIFPFERMAN
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WARMEKE & KONIG

ATTORRKEYS AND COUMSELORD

LEON © WARMAKE SLlIE oL HEL AR BuUlLDING
RICHARD W. KO MG AT NORTS DL BORARS STREET
RICHARD W JORNSON STOCKTOM, CALIFORMIA DLEOE

Mr. John H. DeMoully

Executive Secretary

California Law Revisicn Commiscion
School of Law

Stanford University

stanford, California G4305

Re: Civil Code Section 715.8
ear Mr. DeMoully:

Replying to your letter dated Juiy 18, 1969,
it is my opinion that California Civil Code Section 71%5.6
should be repealed, witi no replacement therefor,

The reasons for my opinlon are well set forth

in the extract from Goldfarb and Singer, Problems in the
Administration of Justice in Callfornia 62-03.

Sincerely yours,

LEOH E. WARFXE

LEW:rh

TELEFRHONE
2GS BTLY
ARES CODE 209
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CHADEAYWE, WiLKINSON, TALLEY & GRANDE

ATTSRNEYDS AT LAW

SREMGELEY CHATILAY NI X7 WEST TEMNTH STREET
GoCLATTOR WILK M- 1617 1967) SRR vl TELEPHONE AREA CUDE 250
ALFRED F.YALLEY. Jl4. TRAL TRACY BI%-iS6%
FRAMK A, GPANDY STGURTON 4¥8- 27084

. July 22, 1969

Caiifornia Law Revision Commission
sehool of Law

stanford University

Stanford, California 94305

Gentiemen:

In response to your jetter of July l8th concerning actien, if any,
which should be taken in reference to Scctioen 715.8 of the Civil Code,
I seriously doubt 1f 1 should be classed as anything approaching an ex-
pert on this business of perpetuitics as 1t is sowmething which very,
very seldom arises in the general practice of law in a comnunity the
size of Tracy.

However, your letter implemented me to choeck the code section and
the available aguthorities in reference to it. Review of one code sect-
ion cannot, of course, be inteiligentiy made without corsiderinp other
code sections bearing on the sume problem. Bven z cursory examination
of the code sections wearing on this problem of perpetuities indicates
that there has been considerable pilece-meul tinkering with the rule
against perpetuities over the years, particularly durinp the last ten
or twelve years. This, in and of itself, would indicate that rather
than more tinkering., a thorough consideration should be given to the
whole problem, and that pending such thorouph revision, it would seem
to me that unless Civil 715.8 1s creating more problems than appears from
the cited authorities, that there is ne real need in wasting the
Legislature's time in repealing 1t. Lf, on the other hand, it has
created some particular problems, it is probahly not much of a chore to
repeal it, since repeal wowld probably not have any notable e¢ffect
on the perpetuities problems. My conclusion 1s that 715.8 is rather
unimportant except in a consideration of the whole problem of rules against
perpetuities, and this whole problem should be reviewed in the not too
distant future,

Very treis yours,

COADEAYNE | WILKINSON, TALLEY & GRANDE

-
- '

J. Kinpsley Chadeavne

JEC: jeb
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DHIVERSITY OF CALIFORMIA
HASTINGS COLLEGE OF THE LAW

198 MOALLISTER STrREET
Sam FRAsCISCo, CALIFORNIA 94702

dJuly 27, 1969

Juiin fi. DeMoully, Executive Secretary
Califoruia Law Revision Cemmission
School of Law

Stanford uUniversity

"

Stanford, Califtornin Y4755
Dear Mr. Dedfoully:

Answering yvour letter of July 17th: 1 chink Section 715,48 of the Civil Code
stiould he repealed; and [ do not believe that it is necessary to revise it
or to substitute etner iepislation for it. vy views on thls section are
contained in an article wilcih I wrote, appearinn in the Lastincs Law Journal
for Januwary 1967, 18 tastines L. Jour, 247, 1 am inclosing a copy of the
article, You will rind my vicws on Section 715.8 stated ac pages 256 to 258,

As I indicate in toe article, this zeetion validates certain provisions which
might, as a practical matter, tie up property for an indefipnitely long time.
There is no legislaticn like it anvwhere else se far as [ know. It's effect
is to bring back the rule as to suspension of the power of alienation, which
was undesirable and was totally repealed in 1959, Moreover, this doctrine

of suspension of the nower of allenstion is revived in a most objectionable
manner, namely by introducing a new definition of a vested interest the like
of which has npever been hieard of hefore,

The last sentence of Scction 715.85 is entirely unobjectionable. 1 refer to
the following: “'An interest iz not invalid, either +in whole or in part,
merely because the duration of the interest may exceed the time within whieh
Future interests in property nust vest under this title, if the Interest nust
vest, if at all, within such time.' iiowever, that sentence expresses merely
what would be good common law even if it werc not enacted, and so it is
UNBReCcessary.

I stronzlv support an immediate repeal of Sectioa 715.8 and do not believe any

preliminary study is necessary.

Sincerely yours,

Lewis M, Simes

1MS: )b



Perpetuiiies in California Since 1951

By Laxws M. Sras®

New Concept of Vesting

]’mb:abiy the raast thorou ghly unique and completcly remiutim:ary
provision in the legislation of 1963 is Section T13.8, which reads in
part as follows:*®

“An iutevest Inoreal or pevsonal property, legal or ciquilable, s
vested if and when there is a person in being who coald couvey or

¥ Sue Leach, Feepetuitios fna f&’:t!.sla:'ff, SE Hauv, L. By, 635, 644 €193%),

B Car, Crv. Conr § TI57 {emwetod by Cal. Stat. 1963, eh, 1437, § G, ot 3006,

B Can. Crv, Cone: § 7158 {enactad by Cal Stat. {962 ch. 1473, § 7, ot 3010).
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there are persons 1'11_ heing. irrespective of the natuve of their respective
interests, who togoether could convey a fee simple title thereto.”

As a part of the Jegislative act in which this provision was included
there was a clause repealing Scetions 693-93 of the California Civil
Code, which, since 15872, hasd constituted the definitions of vested and
contingent future interests. The repealed sections are as follows:

§ 693. Kinds of Futurc Tnterests. A future interest s either:

1. Vested: or
2. Contingent.
§ 694, Vested Interests. A future interest is vested when there is
a person in being who would have a right, defeasible or indoefeasible,
to the immediate possession of the property, upen the ceasing of the
intermediatc or precedent interest.
§ 695. Contingent Interests. A future interest is contingent,
whilst the person a1 whom, or the event upen whicl, lt is limiled to
take effect remains wncerizin.

It would appear that, under the guise of a new definition of vested
"and contingent futore interests, the new seetion has in fact eliminated
any rule against yemoteness of vesting, and has provided a test of
suspension of the power of alienation in determining the validity of
future intercests. This is a step backward, As has been seen,”* suspension
of the power of alicnution was entively eliminated from our code in
1959 because it was thought te be undesivable, It is true, 2 major ob-
jection to it at that thine was that reles restricting the suspension of
the power of alichation unduly restricted the duration of trusts; and
clearly the new scetion establishes a rule of suspension of the power
of alicnation only with respect to contingent future interests, but docs
not concern itsell with the duration of equitable vested interests in
trusts. Nevertheless, a rule dealing solely with suspension of the power
of alienation, without any restriction on those contingent future inter-
ests which do not suspend the power of alienation, is undesirable.
Two examples will show how this #s so. A conveys land “to B in fee
simple, but if the land is ever used for business purposes, then to € in
fee simple.” If the executory interest limited to € is valid, it may tie
‘up the property and prevent a clear title for an indefinitely long period
of time. Tt is true, B and C could unite in conveying in fee simple
absolute: henee there is no suspemu}n of the power of alienation.
Moreover, C’s interest is valid as a “vested” interest under the new
statutory provision. But c]c.arl} it docs tic up property. For while B

41 Cal, Stat, 1959, ch, 470.
#2 Sovrs, Funime Ivvenuses 265 {Zd ed. 1966).

-



255 IR HASTINGS 1AW JOURNAL

Vol 18
and C could unite in comveying in fee simple abeolute, they are not
likely to do so, since they will have diflionity in ovaluating thelr re-
spective interes(s” Or suppose A, owndng Land in fee s

excentes Tor valuable comsideration, an fnstrumeni, covenud g on bo-
half of himsclf, his hicivs and assigus, that B, his heirs, and assigns, shall
have an option for 1LOG0 yowrs to buy the Tard fow 810,600, Vnder {he
comnnon Tnw rule against porpetnitics, the option would be regarded
as valid,* sinee A Qs bying o give B a coulingent, equitable interest
in the laund, which inay not vest for LIOO vours, Yot the option docs
not suspend the power of alienation, and, order the new statutory
provision, it would apparently be good. Tndeed, the now stalulory pro-
vision results in this: ¥ the only eonlingont, futnre interests found in
a deed or will are Ymited to deliniie ascortained persons, the rule
against peypetoitios is not violded. The contingenl fiilore interests are
saved by the wse of @ fiction i accordance with which they are decmed
vestod.

That 2 rale solcly against the suspension of the power of alienation
is inadequale to provenl the tying op of property for an unreasonably
Jong tirae, has buen recognized by the cousts of this state and of othier
states. Thus, as has been ween, before Gie conmnon law rule against
perpetuitios was declared in tiis stale in dlaietory form, the eouris
concluded that the commion kaw role agaiisst perpetuitics, as a role
of remotuncss of vesting, was in force by virtue of 2 provision of the
California constitution. And in New York and some other states, where
statutory rules as to the suspension of the power of alienation have
been in force, courts bave seenud ready to find, on one ground or
another, that there s also a rule aguinsd remoteness of vesting. ™

But cven il we wore to concede that the ouly rule restiicting the
tying up of property by futnre interests shiatld he wrule as suspension
of the power of alienation, it is most unsatisfuctory to stale it in the
form of a new definition of vesting. From tine inanemorial the term
“contingent,” when applied {o future interests, has meant “subicet to
a condition precedent.” It is hud to sce how such an interest can truly
be said 1o be vested merely because of the new clanse in the statute®®

43 The leading English ease to this effect is London & 53V, Ty, v Gonm, 20 Ch.
D. 502 {15%82). Vo the same eflect is 4 Restarinasnr, Puoresxy §5 393-94 {1944},

4 See penerally Soas & Saonn, Forvse Uneriseses, oh, 41 {24 od. 1036),

45 Tk is believed that the Califoruia Supremz Court, which has reengoized that a
rvle against remotemss of vesting is declined by the Celifornia constitution, Js not woing
to conclude that we still have a rale against remotencss of vesting enacted in the civil
code, just breanse the legislatore had re-defined vesting B teums of saspension of the
power of alicnation,

aiple absolale,
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July 16, 1969

John H. DeMoully, Executive Secretary
California Law Revision Commission
Schoonl of Law

Stanford University

Stanford, California 243053

Dear Mr. DeMoully: :
I am writing in response to your letter of July 7, 1969,
inquiring about mwy opinion concerning possible revision or repeal
of Civil Code Section 715.8, dealing with aun; aspect of the rule
against perpetuities. Tt is easy for me” to give my opinion, be~
(:} cause I am personally satisfied that this Sc¢tlnn should be repealed.

T do not believe that the repeal of this Section must
necessarily await additional legislation bccause the Section ig
severable from the other perpetuities sectiops, and it deals with a
matter which I believe necdn't have been treated at all. The Section
primarily creates new and quite independent problems.

I do believe a comprehensive study of all aspects of the

rule against perpetuities would be desirable at some point, and 1 do

not believe the job was properly done at the| time the new sections

were added in 1963. This does not mean, however, that repeal of

this Section must await such a comprehensive! study. The second

paragraph of Section 715.8 is umnecessary angd, I think, unimportant

one way or the other. The first paragraph undertakes casually to re-

define the "vested" interests, without even restricting the redefini-

tion to application for purposes of the rule against perpetuities.

The risks here go beyond perpetuities matters and affect construction

and classification of future interests generplly, but another objection

exists specifically with regard to perpetultﬁes matters. The provision

would, if taken literally, eliminate all restrictions on the creation

and duration of trusts or legal life eatatcs where the trustee or legal

life tenant had a power of sale. I would expect our Supreme Court, if

confronted with the problem, to avoid this interpretation in a way T

shall not now venture to discuss, but the reason I would expect it to
C’ do so is that this provision should, if applied literally, be held to

violate the California constitutienal prehibition against perpetuities.




Joha H. beMoullv, Exccutive Dirsctor July 14, 1969
Page 2

A literal interpretarion would also be contrary to any conceivably
sound notion of public policy in the perpetuities area, even if not
unconstirutional.

In case vou have not already done so, let me urge vou to
solicit the comments of Professor Jesse Dukeninder of the U.C.L.A.
law faculty. He may have some simple, ready solutions to sugpest, and
I would certainly be interested to kanow whetler he would conevnr with my
suggestion that this Section could, if necesgary, be repealed without a
comprehensive study of the catire rule. 1f He disagreed with my view, I
would certainly reconsider my position and wﬂsh to have all of his reasoms
considered. I know he has thought about thig matter extensively, and he
igs also one of the leading experts on these ﬁroblcms in the country. In
fact, if T were to suggest anyone in the COuﬂtry to do either a comprehen—
sive or limited study ¢f the rule against perpetuities for any state, he
would be the first person to whow [ would turn. A look at his writings
and past work on reform in the area would solidly reinforce my own views,
1'm sure. [ therafore hope you will consult him on this matter before
taking any action.

I hope my brief comments wiil be of some use to vou, and I
trvust you will not feel that T have passed rﬂe buck by sugpesting that

you censult Professcor Dukeminier.

Sincerely,

Edward 0. tlalbach, Jr.
tean
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July 23, 1969

Californlia Law Revision Commission
School of Law

Stanford Uniwversity

Stanford, California %4305

Attention: Mr. John H. Deboully
Executive Secretary

Gentlemen:

In regponse to your letter to me of July 18,
I am in favor of repealing Section 715.8 of the
Civil Code of California, because I balieve it has
caused more confusion than was resoived by its
enactment,

I am in favor of the common law rule against
perpetuities, enacted in Section 715.2.

Sincerely yours,
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July 22, 1969

Mr. John H. DeMoully
California Law Revision Commission
School of Law, Stanford Univerxsity
Stanford, California 94305

Dear Mr. DeMoully:

It is my opinion that Civil Code Section 715.8 should
be repealed. 11 have raad the California Law Review
article by Professor Dukeminier, and I concur in his
objection to the possibility that this section could
be used to.create private trusts of unlimited duration.

My interest in this problem has been concerned basically
with avoiding death taxes, and I have generally found no
desire on the part of my clients to tie up the property,
as such for periods longer than lives in being plus
twanty-cne years, although there could be a strong argu-
ment in favor of making it lives in being plus twenty-

. five years inasmuch as college: education now is inclined
to extend beyond twenty-one years of age.

Yours truly,

L. A. Shelton
of '
ALLARD, SHELTON & OfCOHNOR

LAS:mel
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July 24, 1969

California Law Revision Cumrmission
Stanford University School of Law
Stanford University

Stanford, California 94305

Attention: Mr. John H. DeMoully
Dear Mr, DebMoully:

In response to your letter of July 18 concerning Civil Code
Section 715. 8, I would report that from a practical stand-

point, ! have had no problems with the rule against perpetuities,
As a result, I have not gone into the matter in depth and, un-
fortunaiely, do not have the time t¢ do so right now,

It has been my general understending, however, that California
adopted the common law rule against perpetuilies in 1951, and
that 715. & and 715. 8 were pagsed in 1963 o say, in effect, that
California would not be burdened with the hisiorically severe
application of the rule io void insirumenis which by technical
construction could conceivably violate the rule, but rather the
California law would be applied in such s manner as to void
only those interests which by actual passage of time and
happening of facts would violate the rule in actual practice.

I agree that 715, 8 is wrelchedly written. However, [ would be
reluctant to see it abolished if this would expose us to a strict
histerical application of the rule against perpetuities.

Sincerely yours,

T . S : |

i *

Willinm E, Ferguson

WEF/lc
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July 22, 1969

Mr, John H, DeMoully

Executive Secretary

California Law Eevisian Commission
Stanford Law School

Stanford, California 924303

Dear Mr. DeMoully:

I am pleased to have your letter informing me that the Law
Revigion Commissicn is studying whether Civil Coede Section 715,.8
should be revised or repealed. If I bad to choose just cne sec~
tion in the (Civil Code that should be repealed, Section 7i5.8
would be it, The possible miscehisf and headaches it can cayse
cnce moved me to wrile about them., Perpetuiiies Revision in

California: Perpetual Trusts Permitted, 55 California Law Review

678 (1967, 1 enclese a copy.

Section 715,.8 was enacted upon recommendation of a state bar
committee that was much upset by Haggeriy v, City of Oakland, 161
Cal, App., 24 407, 326 2,24 957 {1958}, The district court of
appeals held in this case that a lezse to commence upon completion
of a building violated the Hule against Perpetuities, On-completicon
leases are standard practices in shopping center developnment, and
it is understandable why the Haggerty case was unpopular with the
bar, The Baggeriy case was not appealed to the California Supreme
Court,

The report of the bar commitiee recommending Section 715,8
dezlt only with the application of the section to on~completion
leases, but of course the section, not being limited to on-completion
leases, has much more far-reaching effect, To any one who is today
worried about the application of the Hule to on-completion leases,
it should be pointed out that on~completion leases will be exempt from
the Rule even if Section 715.8 is repealed, The {alifornia Suprenme
Court in Wong v. DiGrazia, 60 Cal, 2d 525, 386 P,2d 817 (1963) refuseqd
to follow the Haggerty case and bheld an on~completion lease did not
violate the Rule against Perpetuities, The court reasoned that under
the law of contracts there was an implied provision that the building
be built within a2 reasonable time and that 21 vears was more than a
reasonable time, Therefore, unless the building is built within 21
years the lease agreement cannot be enforced, It should also be
noted that on~completion leases, esven 1f they violate the Rule against
Perpetuities, will be reformed under California Civil Code § 715.5 to

carry out the intention of the parties,




Mr, John ¥, Beioully 2, July 22, 1969

Civil Code § 715.8 has two desivable applications, but the
disadvantages far outweigh thes=e¢ in my judgment, The first place
where the applicaticn of Section 7I15,% :s sound is to commercial
transactions: leases, cptions, oil and pas and mineral interests,
Many commentitors have long attacked the 1ppllP tion of the Rule
agalnst Perpetuities to commersial transactions, Section 715.8
effectively exempts commercial transactions because there ordinarily
%ill be persons in being who, by conveying all the separats interepts,
can convey » fee simple, However, since the courts have power to
reform any commercial transaction that violztes the Rule under Sec-
tion 715.%5, it does not appesar that Section 715,8 is needed, Options
not in a lease and anlimited in tiwe will probably be cut back to
ZY years under the cy pres power, 1 woulsd not obiect to a statute
specifically cutting back uniimited options to 21 years {See Ontario
Perpetuities Act of 1866, § 13). Nor would I sbject to a specific
provision exempting o©il, gas and mineral interests from the LBule iF
the Commission thinks that is desirable. But these interests should
not be dealt with by such a broad statute as Section 715.8,

The second socund application of Section 715.8 13 to executory
interests following delerminable fees, Let me illustrate this by
iwo cases,

Case 1, O iransters Rlachacre to School Board, so
long as used {for school purpceses, then to rvevert to 0.
0 has a possibility of reverter exemp! from the Rule,

Case 2, O transfors Blackacre te Scheol Board, so
long a5 used for school MiErps Lfs, tiren to X for to tne
then owner of the farm from which Blackacre was carved],
The gift over is an executory interest that violates the
Hule, O has a possibility of reverier.

There is no policy reason why Cases 1 and 2 should not be treated
alike, It should not matier who taokes the land when it ceases to be
used for church purposes, In fact, it would seem betier if it did
return to the owner of the farm from which it was carved rather than
to the heirs of O, who will be scattered mad difficult to trace, A
determinable fee s0 long as used as a railway is really like an case-
ment, and when the railway ceases possesaion of the land should go to
the abutters, All the litipgation stirred up by L, C, Faus trying to
buy up reverters from heirs of grantors to the Pacific Electric Rail-
way Company should serve as & warning that the law needs reform here,
Under 3Section 715,.8 Cases 1 and 2 are treated alike, If the section
is repealed they will be trcated at common law as stated in the cases,
The common law makes no sense as policy,

I would recommend that this problem be solved by a simple statute
saying possibilities of reverter and rights of entry are subject to
the Rule against Perpetuities, Any such interest that violated the
Rule would be reformed under Bection 715,5 to carry cut the intention
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of the grantor, Very likely the court would lay down a rule that
possibilities of reverter and rights of entry and the eguivalent
executory interests unlimited in time are good for 21 vears, Only
by subjecting possibilities of reverter and rights of entry to the
Rule can we eliminate labelism without a policy hase, This has
heen done in Euapland,

The great objection to Hection 715.8 lies in its application
to trusts, It is apparently now possible in California to have a
private trust of indefinite duration exempt from estate taxes dur-
ing ites duration, Thus:

gcase 3. T begueaths a fund in trust to pay the inconme
to T's issue per stirpes from time to time living, When-
ever there is no issue of T alive, the trustee is directed
to pay the corpus to Stanford University, To vest all the
interests in the trusi under Section 715.8, the testator's
adult issue, with the consenti of the trustee and Stanford
University, are given the power to appeint the trust prop-
erty toc whomever they please including themselves, So
long as testiator hag adult issue alive 2 fee simple to the
trust property can be conveyed and the trust is not subject
te the Rule against Perpetuitiss, IHowever, because the
issue can appoint the property only with the rconsent of an
adverse party, Staanford University, they do not have a gen-
eral power of appoinimeni for tax parposesn, Moreover, the
trustee of this trast, getting his feew, might be most
reluctant to terminate it

The tax avoidance possibilities are ogbviocus here, And it cannot he
expectied that the Commlssioner of Internal Revenue will stand by

and let such a loophole develop, From the point of perpetuities
policy, surely this kind of familiy trust going on and on indefinitely
is bad, If it wevre a discretionary {rust or a spendthrift trust, it
would protect the fanmily from creditors for generations, The problem
is ralsed whether such s trust, and the code section permitting it,
violates the Californias Constitution which prohibits perpetuities,

It is because of Case 3 that Section 715,28 should be repealed,
If not repealed, it should be revised io state that it has no applica-
tion to trusts,

In sum, I favor outright repeal of Section 715.8, regardless of
wihat else is done, However, in additicon, I hope you will consider
subjecting possibiliities of reverter and rieghts of entry to the Rule
against Perpetuities.

Sincerely,

Jesse pukerinier, Jr.
Professor of Law
JG:imj
Enclosure
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By repealing the sroue wid L made a start,
least, towards a return Lo i Proless sray and his
valiant effort at separation, s vepeal it,

Jubny T, Pigott
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July 28, 1969

California lLaw Revision Commission

School of Law

Stanford University .
Stanford, California 94305

Attention: John H. Derloully
Executive Secretary

Gentlemen:

Receipt 1is acknouledged of your letter
of July 18, 1969, asking whether Civil Code

section 715.8 should be revised or repealed.

I concur in the opinions cited in your
letter and its enclosurc to the effect that the
statute should be repealed and not replaced or re-
vised.

As I read 715.8, an interest is deemed
vested so long as a trustee holding a legal interest
in the property and with power of sale could convey
a fee simple title. As your authorities point out,
it would be a portion of the rule against perpetuities
which would invite violation of the rule against
perpetuities.

It would seem in effect to be a return
to the old California rule concerning restraints
upon alienation which was repealed when the rule
against perpetuities was revised.

Sincerely yours,

-

\ O .
5§:Fi\_ﬂafkﬁu/QJL»3 \:)*4dkﬁL0

Francis Price
FP:D




Memorandum 6G-02
EXHIBIT XV

lu BOUTHERN CALIFORNIA FIRST NATIONAL BANK

PIATH AVENUE AT 8§ BTARET, w. 0. BOX 1511, BAN DIERD, CALIFOANIA GHI1TR

TRLIST DEPARTMENT JULY 29, 1969
P. 0. Box 109 .

. Mr., John H. DeMoully, Executive Secretary
- California Law Revision Commission
© 8chool of Law - Stanford University
Stanford, California 94305

Dear Mr. DeMoully: Re: Law Revision Commission's study
: concerning Civil Code Sec'. 715 .

Thank you for your letter of July 28, 1959, t:oxel:har w:lth
tha enclosuxes.

I have been convinced that we can do without C:l.v:ll Code
715.8. I appreciated being include:i in the survey.

My associate aod I are writing an article for Trusts and
Estates Magazine, giving & bird's-eye view of “"quasi-community prop-
erty" to those in separate promerty states, We mentiom the work
your Commisaion has sccomplished in this area, specifically your
proposal to have Civil Code Section 140.5 include ‘real property in
another state, Is it all right for us to suggest that those who
want to read further ov this mattar could write the California Law
Revision Commission for a copy of ‘the tentative recomandati.on in
this regard?

-,-‘_.Vs‘:'._ry- truly yours,

Vice President and k
Trust Counsel o

- et
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UNIVERSITY OF GALIFORNIA
HASTINGS COLLEGE OF THE LAW

198 MCALLISTER STAKET
GAN FRANCISCO. CTALIFORNIA R41G2

July 29, 1969

Johp H. DeMoulley, Executive Secretary
California Law Revision Cosmisaion
Steaford University

Stanford, California 94305

Dear Mr. DeMoulley:

Your letter of July 7 reached me while I was enroute in the latter part of a
three-months trip to the Caribbean and the East Coast.

Plesse sccept my thanks for the copy of the legisiation relating to the Powears
of Appointment. I feel much gratified at the improvement of the law of California

which I balieve that has accomplished.

You ask whether I believe that Civil Code Section 715.8 should be repsaled and if
it is repealied whether the repeal should be accompanied by additional legislation.

I have po doubt whatever that Civil Code 715.8 in its preseat form creates
cncertainties and trouble for the drafters of wills and trusts in California. The
section in terms re—estsblishes in Cslifornia as the criterien for the Rule Against
Perpetuities the earlier position, namely that the rule coocerns itself only with
suspension of the Power of Alienation. This was the rule embodied in Civil Code
715.1 vhich was repealed by Californis Statute of 1959, Chapter 70, The 1959
legislation left untouched Civil Code 715.2 which enbodies the In i Rule,
namely that the Rule Against Perpetuities is violated if the limitation either
suspends the Power of Alienstion for too long or postpones Igvesting for too long.
Thus 715.8 contradicts an essential part of 715.2. This seems to me highly

I am :trouglya;of the opinion that the Eule Against Perpatuities as developed 1in
the cowmon law served s highly useful purpose, namely the preventing of property
wmftu projecting lstoitbarfuture their desires in a fashion which would

at to rwike the living by the hand raised from the grave. The prohibition of
the too long vesting of interests sccomplished in 715.2 is preventsd from full
efficacy by 715.8. I do not see that the eliminstion of 715.8 would require any
other sccompanying legislatiom. Of course, 715.5 places an uncouscionable burden
on our courts since it requires them in effect to remske any will which violates
the rule 8§fto the carelessness or igoorance of the scriVener. Section 715.5 was
enacted to accomplish a desirsble purpose, namely to perwmit the courts to pare down
a provision couched in years when it gyaceeded the permissible 21, This limited
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purpose has been accomplished by legizlation in many states, and z revision of
715.5 to keep it within these limite would be good. That, howavar, does not
bacome a necessity, if the commissiop finds it posaible to sliminate the
undesirableness injected into our law by the enactaent of 715.8.

il Gl

Bichard R. Powell

~m
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July 30, 196%

Mr, Johm H., DeMoully

Executive Secretary

California Law Revigion Jommission
School of Law

Stanford University

Stanford, Califormia 94305

Dear Mr, DeMoully:

I have received your letier of July 18, 1969 inquire
ing as to whether or not the undersigned believes Civil Code
Section 715.8 sghould be repesaled, zevised, oY in any way amended,

I have reviewed the section,.and the article in the
1967 issue of the Cslifornia Law Review, togerther with some other
material relating to the rule ageinst perpetulties. 1 would join
in the comments made by the scholsrs in tﬁis field for the reasons
given, namely, that thls particular section seems to create a
clear possibility of viclation of the rule against perpetuities,
which still has vitality and social merit,

If I read the section sorrectly, together with the com-
ments made by some of thaz authorities, waalth can be tied up in
private trusts indefinitely. While the creation of trusts under
‘the common law rule against perpetuities should be ratained, I do
not feel that the reasons for cireumventing the rule against
perpetuities has any greater significance in prasent-day society
than it did in England several centuries ago. If anything, modern
society needs would be besu served by reducing the period, rather
than extending 1t,

I realize that this is nst 3 learnad exposition on the
rule against perpetuities, which as you realize is an extremely
complicated subject if one should comsider all of the ramifications,
but it is my belief, and zlsc in general the reasons for that
belief, which are certainly nct unique, and are shared by most
of the scholars and specialists in this field, I should point



Mr, John H. DeMoully Ry July 30, 1969

out that I am not a specialist in the fields of wills and trusts,
OQur office has a considerable probhate practics, with related
estate plamning, will and crust drafring, ete. My own field of
emphasis is c¢ivil litigation, and this necessarily involves
litigation in the prebate and trust fields, T felr T should
point this ocut, since while I did work on the Contimuing Educa-
ion of the RBar project that ¥ou menticn, it was in conjunction
with one of my partusrs, Yale Griffith, whe has emphasized to a
great extent the fields of wilis ang trusta, Before writing the
letter and reaviewing the materisi, I did discuss the metter
with Mr. Griffith, who will be writing to you separately,
Incidentally, he shares my cpinion.

PJIS:km
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Richard Reoul-Tuvsll F5q.
Tobin and Tobin ’ EXHIBIT XVIII

Hibvernis BEank Buliding
San Frencisco, Californis

EXTRACT FROM GOLDFARB AND SINGER,
PROBLEMS IN THE ADMINISTRATION OF
JUSTICE IN CALIFORNIA 6£2-63 (1969)

Perpetuities. Related to the problems of probate are the laws which

regulate trusts. In this area, one Ualifornis statute has been critized by
law professors. According to UCLA law Professor Jesse Dukeminier, "All the
perpetuities experts in the state would vote to get rid of one confusing
statute, Californie Civil Code, Section 715.8. We need nothing in its place."

In Professor Dukeminier's article written in the August, 1567 California
iaw Review, he pointed out that this part%cular section, enacted in 1963 to
overrule a district couwrt of appeals deciﬁi;n (leter reversed by the Califor-
nie Supreme Court), makes 1t possibile to create privete trusts of uniimited
duration. This is a clear viclation of £he classic ruie against perpetuities,

Professor Léwia Simes jolns Professor Dukeminier in urging repeal of
5.715.8. Edward Helbach, Dean of .the Law Schocl at Berkeley, aleo has
questicned the epnstituticonaiity of the section.

The present Califorpie astatute, according t¢ these experts, violates the
/ poiicy of the rule against perpetuities becsuse it sllows wealith to be tied

up in trusts Indefinitely. The purpose of the prebibition is to achieve the

benefits of a turn-over of weslth and eliminate deadhsnd control. As
Harvard Lew Professor Simes has written, "The rule against perpetuities

strikes a fair balance between the desires of members of the present generaw

) tion, end similar deeires of succeeding generations, to do what they wish

with the property which they enjoy.”
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California Law Hevision Comntlssion
S2chool of Law
Stanford University
tanford, California S4305
Attention:. Jobn B, DelMoully
BExzcutive Secretary
Gentlems
Referring to your letter of July 18, 1969,
wWitn ﬂeqrect Lo proposed revisicn or re-
peal of {ivil Code Sectlon 715.8, it is
my opinion that 715.8 should be repealed
and that no legislation should be enacted
in it= piace, The segiion runs counter
te thne anclent and continucusly followed
polley against perpetuities,. IT Section
715.9 is Interpreted literally, then there
ig no time limits whnatscever during which
properiy canl we btled up in trust.
Very tzg;v yours,
FT ’// o/

."_/://’- g 7 X,-’ 7 /s ! ;'/

;/ " ‘/ ,' ','_g‘ ._," /"

A A Py

PAUL T. sz.im

AMOGELLS, CALITORNEA 20017

TT, KRUEGER & RIORDAN

REFIH TC FILE NUMRER
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Fonh BUSH STROOCY

SAN FRANCISCO, CALIFORNIA 54104

August 5, 1969

Mr. John H. DeMoully,
Executive Secretary
California Law Revision Commission
School of Law
Stanford University
Stanford, California 94305

Dear Mr. DeMoully:

I have reviewed your letter of July 2%, 1969,
and enclosed material favoring repeal of Civil Code
section 715.8. I have also received your letter of
August 1, 1969, and its encleosures. I have no doubt that
section 715.8 has raised serious theoretical problems in
the perpetuities field. I am still not persuaded, how-
ever, that from a practical standpoint repeal of the
section is so urgent that it sheuld be promoted by the
Law Revision Commission independent of and precedent to
a study of the entire subject of perpetuities., On the
contrary, some of the argquments for immediate repeal of
the section appear so dubicus that they point to the
necessity for further study rather than hasty action.

I refer particularly to Professor Dukeminier’'s reference
to tax avecidance possibilitiesz and possible action by

the Commissioner of Internal Revenue. The perpetuities
statutes are hardly the place for tax reform and, as you
know, the whole question of generation skipping under the
Federal estate tax laws is under intensive study.

The arguments for repeal of section 715.8 also
indicate the intrusion of academic bias concerning
"perpetuities policy." Professor Dukeminier's statement
that "surely this kind of family trust going on and on
indefinitely is bad" is not really an argument: it is a
statement of social philosophy which, although it may be
pexrfectly wvalid, bears further examination before becoming
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philosophies entwined in the p&rpeau;;ieﬁ subiect,” which

I mentioned in nmy letter Lo yvou of July 28, 1969, are
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indeed invalved in the propozal thar sectzan T15.8 bhe
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repealed and that, if therc s to ke sugh repeal, it should

be after az study which wives due u@naidf?at‘nn to these
philosophies. Certainly ihe proponents of repeal have not
pointed to any urgency that wouid justify such a piecemeal
approach.

In ny previecus letter to you, I suggested that,
rather than dissipate the Comrissicen's efforts on the
ephemeral cobjective of tinkerinag with the perpetuities

laws, the Commissicon would Le bettery advised te do something
about section 41 et seg. of the Probate Code. These sections
present practical problems in the day-te-day practice of

many lawyers who seldom, 1if ever, encounter the nuances of
perpetuities and restraints on alienation, much less avail
themselves of the iﬂophﬂies in their structure., As a

matter cf fact, the "polioy® ~ehind section 41 iz now so
devoid of content that the section is routinely nullified

in every will containing a charitable beouest by inclusion of
a "charitable protection clavse." See section 3.19 of
California Will Drafting {(Cal. Cont. Ed. Bar 1%65). The
resort to this ritualistis paper exercise and the necessity
of explaining it to clients is, in this day and age, nothing
short of a disgraceful and embarassing wanste of time. The
recent opinion of the rppellate Court ir Heyer v. Flagg
{1969} 67 Cal.Rpty. 92; 260 2.C.7., 1006 ralises the spector

of malpractice liabiliity in the rare but fatal case where,
due to clerical errcr or lack of understanding of the
operation of saction 41, the protective clause is omitted
from or mishandlied in a will. I suggest that repeal of
section 41 et =seg. is a far more wurgent matter than repeal of
section 715.8 and that it do2s not pose the philoscohical
difficulties involved in changinc the law affecting
perpetuities. We prwpa*a, & momorandum for the benefit of
cur clients concerring section 41 et seq. The necessity

of such a memorandum is perha the best argument for

repeal of these secticns at ude zarliest possible opportunity.

3 et 0} ‘1— T

Just this week I have received from two separate
out~of-state law firms wills drewn in California for
California residents, poth now deceased, that failed to
protect against the impact of sectien 41.
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California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Attention: Mr. John M. DeMoully

Gentleman:

Your letter of July 18, 1969, has been recelved
asking my views as to the possible repeal of Section 715.8
of the Civil Code. In brief, my recommendation is that it
remain on the books as it now stands.

1 think I should give you a brief history of this
section. This section was part of a bill which was proposed
to the Board of Governors of the State Bar of California in
a report dated January 7, 1963. It came about as the result
of the atrocious opinion in the case of Haggerty v. City of
Oakland, 161 Cal. App. 2d 407. The Board of (overnors
appointed a committee consisting of myself as Chairman;
Edward D. Landels of San Francisco, Counsel for the Cali-
fornia Pacific Title Company; Professor John R. McDonough, Jr.,
of Stanford Law School and then a member of the Law Revision
Commission; John M. Naff, Jr., of the firm of Brobeck,
Phleger & Harrison of San Francisco; and Lawrence L. Otis,
General Counsel for the Title Insurance and Trust Company
of Los Angeles. The members of this Committee have had
considerable experience in the perpetuities field.

The Haggerty case came as a shock to the Bar.
Leases of the Eing declared void were in common use throughout
the State. It is agreed that our Committee should attempt to
remove some of the confusion and notoriety surrounding the
field of perpetuities in this State. Mr. Justice Bray said

in the dissenting opinion in the Hagperty case, "After all,
there has to be some common sense in the rulings of Courts",
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We considered several other sections, and also the work thar
had been dene in law reform in this field in several states

of the United States, as well as in England. We concluded

that we should try to recommend something which would eliminate
from the perpetuities field various commercial transactioms.

As you recall, the rule came about originally from
judge-made law. The rule was designed, and properly so, to
prevent the tying up of landed estates for long or indefinite
periods of time. It was not designed to hamper commercial
transactions. It is the purpose of Section 715.8 to eliminate
from the rule against perpetuities commercial and contract
transactions. These have parties in being who can modify
or terminate the contractual relationships. 1t was for this
reason that the Committee recommended the adoption of Section
715.8 to the Board of Governors and, in due course, the
legislature in 1963 passed it.

The case of Wong v. DiGrazia, 60 Cal. 2d 525, for
all that has been said about it, did not clear up the cloud=
surrounding the Hagperty case. To avoid a similar kind of
opinion from the courts, I believe that the section should
remain on the books unamended.

There is another development which 1 wish the
Commission would consider. The Constitution Revision Com-
mission in its preliminary conclusions has recommended that
Section 9 of Article XX be eliminared from the Constitution.
This section reads, ''mo perpetuities shall be allowed except
for eleemosynary purposes'. This language has been in effect
since 1879. I assume that it will not be the purpose of the
removal of this Section from the Constitution to eliminate
charitable trusts. You will recall that Stanford University
is a charitable trust, not a corporation, organized under Ll...
Act of March 9, 1885, by a deed from Mr. and Mrs. Stanford
to their Board of Trustees. If Section 715.8 remained, I
assume the Stanford trustees could stop worrying.

If you have any questions, I would be wvery happy
to try to answer them.

Yours sincerely,

Homer D. Crotty.

HDC:cj
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John H. Debloully, ksg.
Executive Secretary :
Callfornis law Revioien GGHMlSSiGD
School of Law
Stanford Universxty _
stanford, Cdlifornia 94305

[ S
AL

"Dear*ﬁir:_-.' _f-‘ ) ke: Liv1l bode QHCtljn ?15
/ “Your: 1°tter cf Ju¢y ldth cﬂncerning the desir«*

' ability of rerealing u90t101 ?lh 8 of the uivil uade
“hids., finallv reached ms at Qur summer'home here, after  _
rhaving been forWarded from ﬂccidental uollege {nhence-'.
I retired in 1954) to our. former resiaence in SEn m&f*

1n0, thence t5 our present one in uan Die&s, thence to
 that ofjaurnson in‘ﬁlendgle, hioscuri-{where we.visited:
envrout# hére), énﬁ-thenc#'heré. I mention this to |
explain the delav in rpnlying to the enuuiry... |
I very stronnly favor the repeul of uection 71b 8,
withaut any substituta whatever, far the °ame economic
apd sqciologipal reasans»that'underlia\the 3eneral rule
agaiﬁst perpetﬁities. The consequences of the. power of
private trusts eyisting under the present usual limit-
ations are often bad enau? ; the contemplation of such

“with parnptual existence is truly . abhorrunt.
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August 6, 1969

c/o California Law Revision Commission

School of Law
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

In your letter of July 18 you requested my
to whether Section 715.8 of the

repealed,

opinion as
ivil Code should be

In my opinion, the section should be retained.

My partner, Homer D. Crotty, wrote you under date of
August 4 expressing his opinion that the section should

not be repealed.

My views accord with the reasons

expressed in his letter.
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Tear Mr. DeMoully,

In your communication of July 18,1969 you requested my views
with reapect tc thes repeal of Civil Code Section 715.8,

i feel rather strongly that the Section should be repssled; I

sse no need of subetituting legisletion. I have slweys felt tha
Saction wew confusing, conducive fo litigetion gnd in gome resgpactas ,
4n conflict with 715.2. In my opinion 1t rendera the latter

Saction uncertein. I fesl somewhat the same way about 715.6

and have svolded using it in the drsfting of Wills end Truets.

At the ssme tima, I feel Sections §95,694 end 695, which were
repesled by the same statute which mdded Secticne 715.5 et 98q.,
should be restored. Wnila only definitive in nature, thers are
ingtances whers thase Sectiona kave proven hel pful.

I appraciate your solicitetion of my views snd am hopeful they
will be of some sesiatancsa.

1 might sdd, simply as a point of interest, that 1 retirsd from
Security Benk last December 31st end hevae had the extreme good
fortune to become essocisted with O'Melveny & Myers; 1t is &n
sxperience which I am thoroughly enjoying, espsclally eince my
duties are largaly restriclsd to drsfiing.

Cordlally

4 L
N e

e, LT

Alerene Tl e D LGt

August 7,1969 .'}rank L. Humphroy
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August 8, 1969

Mr. John H. DeMoully

Executive Secretary

Calirornia Law Revision Commission
School of Law

Stanford University

Stanford, Calitornia 94305

Dear Mr. DeMoully:

Reference is made to the erudite letter of Attorney Harold
I. Boucher to you dated August 5, 1969, a copy of which was forwarded
to me.

Sections 40, 41, 42, and 43 of the California Probate Code
have already been the subject of a study by a special committee chosen
for that purpose (Committee on 1968 Conference Resolution No. 81),
= in a final Report dated April 30, 1969, it was the recommendation
of such Committee tnat these Probate Code Sections be repealed.

The desirability that Probate Code Sections 40, 41, 42, and
43 be repealed does not, however, in my opinion, derogate from the
advisability that Civil Code Section 715.8 likewise be repealed.

Siuqerely yours,

Fd . e o ,-"’-:l.

LEON E. WARMKE

- == mh

¢c: Harold I. Boucher, Esq.
Pillsbury, Madison & Sutro
Attorneys at Law
Standard 011 Building
225 Bush Street
San Francisco, California 94104
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August 11, 1969.

Californla Law Revislon Commisslon,
School of Law,

Stanford University,

Stanford, California 94305.

Attention: Mr. John H. DeMoully,
Executive Secretary.

Gentlemen:

Thank you for your letter of July 18, 1969.

I have for some time been particularly interested 1In
the matter of the rule agalnst perpetuities. In my
opinion ¢ivil Code Section 715.3 should be repealed.
There are & number of things that are wrong with this
section. Among these are:

1. The section is not clear as to its language
and thus as to its application.

2. JIf the section 1s held to allow one to
successively create trusts which last beyond the normal
period of vesting, then problems may be created under
the Internal Revenue Code so that what might otherwlse
be a speclal power of appointment for estate tax pur-

poses becomes a general power of appointment.
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Caitifornla Law Revlision Commission 2.

3. The sectlion seems to try to carry over part
of the old concept dealing with restraints on alienation
whiech was removed as part of the California rule against
perpetulties many years ago.

The whole concept of perpetuities in California
has been made uncertain by reasocn of the successlve amend-
ments that have occurred to 3ection 715 and the sub-sections
thereof. As a2 practictioner of the lepal profession, 1t
geems to me that the c¢lasslcal concept of the rule agalnst
perpetultlies was wrong at the timg it was created and
certainly is wrong as it 1s applied to interests 1in real
or personal property today. The one underlying principle
that may be valid is that property should not be allowed
to be tiled up for an indefinite perlod of time. However,
in California, the Legislature has recognized that the
tying up of property for 60 years is within the allowable
period and would conform with the public policy of this
state.

It gseems to me that what we should do in Cali-
fornia 18 to eliminate all of the conflicting sections and
have one section which would provide for the period within
which property might be tied up. We should clarify the

date when the creation of the interest in guestion starts.



2ROBECHK PHLEGER & HARSRISON

Zalifornia Lew Revision Cemmission 3.

2 should hawve a deflinition of vesting and we should have
w+ provision which would provide for termination of such
-uterast wien the allowable perlod is exceeded., However,
“ne one thing we should rot have is & rule which makes
+331d at the beglinning & conveyance or other transfer which
=wv vicliate the rule at some Indeterminate time in the
Tuture.

Enclosed 1z a rough draft of a section which
would embody the underlying thoughts which I have on what
the rule agalnst perpetulties should be. The time that 1
mave had to devote to this has nbtibeen.very substantial
snd consequently I fully reazlize that the expressions con-
“2ined in thils draft will require conslderable thought and
ew. g o make sure that the provision says what it was
Intended to say but 1 am submitting thils only for the
~hought rather than the centent of the provision.

If you find %-3t the 1dea set forth herein has
any merlt and you would 1lke to have me do so, I will be
nappy¥ to cooperate in carrylng thiz matter forward.

Sincerely,
William A. Farrell
WAF:.™

rnelosure
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Mr. John H, DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Thank you very much for your letter of August 7
and copies of other letters sent 'to you on the subject of
Section 715.8 of the Civil Code. '

The original suggestion for this section came from
Mr. Ed Landels of our State Bar Committee, T do not know
of any other source for it. It appealed so greatly to our
Committee members that we endorsed it.

As I mentioned in my letter to you, the primary
purpose of the section was to exempt commercial transactions
from the operation of the rule against perpetuities. I think
if you read the dissenting opinion of Mr. Justice Peters
in Wong v. diGrazia you will realize that he feels very
strongiy on the subject, and it is more than conceivable
that there are others who feel as he does. It is, therefore,
obvious that the section should not be repealed. It does
serve a purpose.

In his letter, Prof. Dukeminier gives the outlines
of "Case 3" on Page 3. 1 think he would not have to worry
very long about the IRS getting into action. One of the
proposals of the Federal Tax Reform Proposals Report of the
American Law Institute has in mind the imposition of a
penalty tax on trusts for lives in being except that of a
wife or a child. This, I understand, the Treasury has in
mind proposing to Congress next vear,



Mr. John H. DeMoully -2~ August 11, 1969

Have you considered whether it is necessary if
the Constituticnal article ou perpetuities is repealed to
specifically exempt charities from the rule against per-
petuities?

Yours sincerely,

Homer D. Crotty

BDC ]
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Memorandum 69-92 EXHIBIT XXIX

DAVID L. SAMUELS -
P O. ®ex 11189
PALGC ALTOQ, CALIFGHMNIA 4302

California Law Rev1s1on Commission ' August 12, 1969
School of Law : ' _
Stanford University '

Stanford, Ca11forn1a 94305

Attentaon Mr. John H. De Moully
‘ Executive Secretary

Gentlemen:

This is in reply to your request for comments as ‘to possih1e revisxons '
or repeal of California C1v11 Code, Section 715.8.

At the outset, p}ease note that two separate questions seem tn he
raised. ‘The question of whether or not Section 715.8 should be revised
appears 0 necessitate consideration of the adv1saba?1ty of reta1n1ng ‘the
Rule Against Perpetu1t1es, ip its present form, that is, as the common-Taw
rule. While there are of course strong arguments in favor of the rule,
the possibility of its revision is inherent in. the question as to whether
Section 715.8 should be retained or PEVTSEd .

 Because the requ1rements nf Ea!1forn1a CUnstitut1on ﬂrticTe xx, D
Section 9, prohibiting perpetuities must have been inteénded to mean some-~
thing, and the common-law rule prevailed, 1 find it difficult to believe
that we did not have a common-Taw ruie cgainst perpetuxtxes in effect in
this state, even before adoption of .C.C. 715,2. Several California

- decisions which are veviewed in Estite of Sahlender {89 Ca). App. 2d, 329,
201, p. 2d 69, 1948) give a resume. of this ard :he decision itself comes

to the ccnc1us1on that the cummon Taw rule iz in effact. However, there
is Some confusion on the point. ' In Estate of Michelett (24 Cal. 2d 904,
151, P. 2d 833), which is also mentioned in the Sahlender’ decision, the
Calafarn1a Supreme - Court has 1nd1cated that perhaps the. matter is not

‘settled yet.

A literal raadtng of C.C. 715 8 1ndlcates an intent to. remnve fTom
the rule, trusts in which the trustee has a pnwer-af sale. .In such cases
there is always a person--the trustee--who can convey fee simple t1t1e to

“the assets of the trust, even though the trust itself continues.in exist-

ence, There is, of course, some doubt as gn this, 1nq$rpretat1on, since
it would mean that the section viclates th conmon-law rule against per-
petujties, which is prﬁbab?y in effect in Ca11fbrnia, but it is the pos-

- sibility of some merit in a change ‘which would peymit this extended life
of- trustswhich 1 wish to explore hereafter.  (See ‘Dean Halbach's comments

in C.E.B.'s Califormia w111 Draftung at #15 b as to. the above 1nterpreta—
tional problem.)

‘Even if C.C. 715.8 is 1nterpreted as nnt freeing from the ru1e, trustsr
containing powers of sale, it appears to violate the common-law version of
the rule, because of the possibility of there being in esse persons who

“could combine in the conveying of their interests so as to terminate the

trust or at least free certaxn assets frnm it (See 16 Stanfbrd Law :{%_
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In other words, if the common-law version of the rule is in effect under
Constitution Art. XX, Sec. 9, it seems clear that the section violates that
provision and is therefore invalid. On the other hand, even if the Consti-
tuion is finally interpreted so as to be compatible with £.C. 715.8, the
latter seems inconsistent with C.C. 715.2. As a result of this, and the
need for a decision as to whether or not power of sale trusts fall within
the rule, C.C. 715.8 creates a highly undesirable state of confusion, all .
aside from the doubts as to its constitutionality. : '

Under the c1rcum§tanCES, T have no hesitancy in recommendjhg that the
section be repealed; unless the rule against perpetuities as stated in the
Constitution and €.C. 715.2 is clarified so as to be compatible.

: Before conceding the desirability of the common-law rule against per-
petuities, at least as applied to trusts, perhaps there should be some
review of the situation. The arguments in favor of the rule_general]y-are"
well stated in the Restatement of the Law of Property, at Introduction Note
2129-32, which is guoted verbatim in the aforementioned ‘article in 16
Stanford Law Review (at p. 180, n. 13}. T accept these arguments as to re-
" straints which prevent conveyances of fee simpie title to specific assets
for various reasons which probably should net take up much space here. (A
case can be made to the effect that there is a public interest against keep-
ing assets tied up regardless of the discretion of the trustee since, in the
case of realty, this may have an effect on surrounding aveas, and, in the
case of securities, it is conceivable that mergers and sales of corporations
may be in the public interest-but may be deterred by such restraints.} How-
ever, where there is power of sale in the trustee, and it 1s only the trust
which can continue indefinitely, the situation may be different. Since the
Devil appears in need of an advocate, let me submit the following: >

1f the legisTature meant what it said when it adopted
' €.C. 715.8, an attempt was being made to free trusts from the
restraints of the rule, as long as power of sale was vested in
- the trustee. This in itself is not conclusive as to what is
best, but it doss warrant renewed consideration of the problem..

“As applied to trusts, the argumentis for the existing rule. -
of C.C. 715.2 (the common-law rule), appear to be based.on the
thought that it is foolish for a trustor to attempt to "rule
from the grave,” and the trustor should be saved from hig own
folly. The possible argument that if assets are freed of trust
they will eventually fall into the hands of someone who will
stupidly dissipate the wealth, thus spreading it about, is .
“apparently so distasteful that it is difficult to find a frank
statement of this point of view. Perhaps there is no support

for it and, in any case, the adoption of C.C. 715.8 by the
California legislators indicates that at. least these repre-
sentatives of the public do not accept it. :
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With the uncertainties which always exist as to the future, it is
probably unwise generally to tie up wealth for long pericds. Neverthe~
1ess, there remains a doubt as to the pruprtety of governmenta1 action
to prevent 1nd1v1duals from do1ng stupid thzngs

It wou1d be-a brave, though probab?y not a.wise, 1eg1s1ator who
would propose a law preventing .unwise marriages. Yet, if unsuccessful -
ones are evidence of lack of wisdom in chaes;ng mates m1stakes in this_
area are not uricommon.

, Slnnlar1y, we assume as a r1ght the pr1vx]ege of select1ng Qur -own
Tines of endeavar and the right to erter into. business ventures based
~entirely upon our own judgment. I believe that we would object viclently
to legislation providing that a computer or some impersonal .board coild
determine to thwart ocur decision to practice law on the ground that we
were better suited to digging ditches. And in the past might not some
'such decision have resulted in a detérmination that Mr.. Henry Ford
should not be permitted to form a company to menufacture automdbiles on
an untried basis which. assumed that. mass-productxon could be profitabie,.

: part:cular]y in view -of his poor reeord in busnness and h1s age°

5 It seems 11&e1y that the r1ght to gamb]e on.dne's abi11ty to succeed
in a given business or profession, the right to invest in ways .disap-
proved by mere experienced persons, etc., are-all indicia of- indenendence
and freedom which lawmakers should be very slow to eliminate. Does this
~ not apply to the action of lawmakers in attempting to control the terms
of a trust soie}y for the purpose of preventing the trustor from making
. unwise dispositions? That this has taken place in the past, in connec- -
. tion with wills (see ﬁhapter I11, California Will Drafting-—espec1a11y ;
Section 3.19 limiting charitable devises and bequests) does not in itsel¥
appear to Justify expans1on cf the practice. ‘ :

If it should once be determ1ned that it is des1rab]e to prevent ‘
title to particular assets from: being tied up 1ndef1n1tely3 but’ that tes-
tators and other trystors should otherwise be free to make foolish '
dispositions of their estates, it would seem to follow that what has
been sttempted in C C. ?35 8 wou]d f1nd support '

To re-state this, 1f the present canst1tut1ona1 prov1s1un and :
. C.C. 715.2 are left intact, C.C. 715.8 should be repealed to avoid the
confusion that exists when a statutory ehactment conflicts with another
such eriactment, or with an overriding ccnst}tut1ana1 prov1s1on
C.C. 715.8 seems gux]ty of one.or both

‘ However, with regard to the const1tut1ona1 ru?e aga1nst perpetu1t1es
as confirmed in C.C. 7156.2, it 15 possible that some of. the cpnfus1on:
results from uncertainty in the minds of ‘the lawmakers as to just what
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they feel the rule should be. If so, a further study of. the backgreund

of the old common-law rule and possible alternative provisions seems :
justified. The object, of course, would beto adopt clarifying provisions
to avoid the present confusion. Possibly this might result in adoption

of the rule which was intended to be put into effect when C.C. 715.8 was
adopted. If so, the ¢larification should .go a step beyond the existing
code section and clarify whether it is intended to apply only to legal

and equitable interest in specific assets, pr whether it is alse intended
to 1imit the tewms of private trusts. = S o SR

h O 7 ) i
4 b

David L. Samuels

- DLS:f
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WALLIAM E,JOHNS
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August 12, 19589

Mr. John 1. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University School of Law
Stanford, California 94305

Dear Mr. PeMoully:
In reference to your letter of July 18, 1569 relatiag to the

rule against perpetuities, I concur in the conclusion that the rule
should be repealed and that we need nothing in iis place,

()

In my opinion, it is a trap for the unwary and accomplishes
no useful purpose.

Very truly yours,
T S

Lo o -
i\:«i.:/,,-“sf"‘ . ( . _-.,‘—f_ .'-..',—T"_,--"\. e

Paul A. Peterson

PAP:bk
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August 12, 1969

California Law Revision Commission
Schaol of lLaw

Stanford University
Stanford, California 9430

LAl

Attenticn: John H. DeMoully,

Executive Secreiary
Centlenen:

Your letter of July 18 concerning Civil

Code Section 715.8 is acknowiedged.
Within the time available 1 wss npt able
to rearh a Final conclusion as fto whethor or not

the above-numbered section could be repealed without
harm to other secticns and concepts In the area o
the rule against perpetuities.

Such brief investigation as 1 was able
to make causes me te doubt the correctness of th
sweeping conclusions expressed by Professor Dukend
Under these circumstances I would recommend agai
any action being taken without furil consideratio
all aspects of the problem.

Very truly vours,

A, R. Kimbrough

© FRICE 1 ieioagsa)

YT FLOWER STREZET

E4G, CALIFGRMIA S3GS

1ZRE @13) 626 - S8
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Mr. John {i. DeMoully

Executive Secretary

California Law Revision Comnission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

As I participated in the C.E.B. project which pub-~
lished California Will Drafting, I received the memo of
July 18, 1969,

I have read the McNeill case, the case of Prime v,
Hyne, and the article in the Californis Loaw Review in
1967 by Professor Dukeminier,

1 am conviiced that Civil Code section 715.8 should
be repealed.

I note the observation in West's code on page 78 of
the Cumulative Pocket Part of Vol. 7 of the Civil Code that
715.6, 71i5.7, and 715.8 were adopted at the same time.
Further down on the page there is a reference to a Stanford
Law Review article "California Revises Rule Adgainst Per-
petuities,” (16 Stan. L.K. 177-1963}.

The thought comes to mind that if & commission in
1963 decides that all three sections are necessary: 60
vears, "spouse" as a "life in being,"” and 715.8, is it
wise to repeal one and not the Ypackage?”
Very truly yours,

O*GARA and McOUIRE

Ldwin MeInnis
EMz:ea
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Memora rdum 59-92
FXHIBIT ¥XXV

UNIVERSITY OF CALIFORNIA, LOS ANGELES

BERKELEY * DAVIS » IRVINE ~ L8 ANGELES ~ RICVEDNIGE 0 S4AN THET A« NAN FRANLIS D

SANTA BANDBARA v 3ANTA CRGE

CALLFDRENIA Qao g

fugust 14, 1469

KMr. John H, DeMoully, Secretary
California Law #evision Commission
Stanford Law Scheool

Stanford, California 9430H5

Dear Mr. DeMoulliy:

Mr. Harold Boucher was kind enough to send me a copy of his
letter to you conecerning repeal of Civil Codde section 7T156.8. I
agree with Mr, Boucher thst secticn 41 of the Probate Code should

he repepzled, but I think that is 2 separate matier that should
not distract vs from the perpetulties problen,

ter I would iike to make three
s a guestion of sociel nhilos~
r, in California, 1t is al:o a

In response to Mr, Bouche
points, First, perpetuiis e
oplly as Mr, Boucher staies. H
constitutional gquestion the Califorria bona+¢tut*c ‘g
prohibition of "perpetuiiies,’ Ibach of UC IDerkeley and
Professors Powell and Simes of Hastingz have all poignted out that
section 7153,.8 is probably uncopstitutional 1f it permits a private
trust to run on indefimitely, T agreg with them that a most serious
constitutional question is raised, 1t seems to me a2 good i1dea fo
avoid such a constltutional gquestion regardiess of one’s personal
views of perpetuities policy.

- s
e ,"'.3
'C;

i

w

£
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Second, an exanination of the soeeiszl ghilosophy underlying
perpetuities policy will bog the commiszion down in a swamp from
which it will not likely emerge with nny agreement or legislation,

I have served for several years now on the Commitiee on Rules against
Perpetuities of the ABA Section of Heal Property, Probate and Trust
Law, We have heern unable to come te any agreement either on per—
petuities policy or desirable legislation, and the Chairman of the
Committee informs me he sees no prospect of agreement except on very
limited matters, It appears that change will most likely come in
this field bit by bit,

Third, Mr. Poucher misunderstands my reference to tax avoidance
possibilities when he says "the perpeiulties statutes are hardiy the
place for tax reform." My point is thi=s, Tax avoidance possibilities
are now open in California that, if extensively used, the Commissioner
of Internal Revenue could not overlook, His action would be io get
the tax laws amended so that Californians were not given a preferrved
treatment, There would not be tax reform, but a statuatory change



My, John H, LeMoully, 2, Aapust 14, 1369

to close a louphole caussd by Jalifeornia law., Rack in the 1840s
the Internal Revenue Code was amended to take core of a gquirk in
Delaware's perpetuities Yaw, {J sm on ihe Big Sur and do not have
a copy of the Code handy, but the Delawsre tax trap provision is

in the powers of appoint menf seciion, 2041, The amendment applies
in all states and has proved a missance. For example, if you
exercise a special power of appolaizont creating o geveral) inter
vivos power, you are treated as having exercised a general power of
appointment for federal estats ilax purnoses The zppointive

property is in vour Jederal geoss sstate, To
the Califoraia drafisman coused by 2 pﬂwh‘lax in Delaware perpe~
tuities Yaw, A peculiar Cnliforniz perpsiuiti laophole will
likely lead to similar amendnsnt of the Cnde. The opinion of the
suprenme Court of California io Heyer v, Flaig should convince the
bar that it iz hest to aveid anasking these traps for themselves,

T
g is a tax trap for
L
e

I agree wholebsariedly with My, Boucher that the Law Revision
Commission should start looking inteo all the traps for the will
rid of useless statutes

drattsman, Heyer v, Flaip calls for pet 115 T
and rules (It iz McPherson v, Gulek in the wiil-drafiing fieid.)
I myself wouid meke z osmalil stard by repealing Civil Cods seastion

715.8,

I am sending this letzer fo my secretary in Los Angeles toc type
and send ou o vou,

RLS o ) T -.r’.;é-{:;,’ FEald -.n;,‘,_-,'rz .
Josue LJKGMiHLGl, Jr. Gy
Professor of Law

JD:mj
Xerox copy ito Mr, Harold Bouachar
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© EXHIBIT XXVI
. L;LW‘O"FICES oF
' PILLSBURY, MADISON & SUTRO
sTANuann S, BLILDING

225 8USH STREET
SAN FRANCIECO, CALIFORNIA 94104

. TELEPHONKE 421 Bi33 '’
AREM CODE 15

: Apgust'lﬁ, 1969

Mp. John H. DeMoully .
Exécutive Secretary P ‘
California Law Revigion_CUmmissioﬁ

- School of Law - | |
- Stanford University '
8tanford, California 04305

" Dear Mr.. DeMoully:

' I am'sorry to be so-long in replying o your .
1étter of July 18, 1969, requesting my opinion whether -

‘Civil Code Seetien 715. should be repealed. In my

opinion this section should be repealed. My reasons

for this econclusion are well stated in the extract from

| qudrarb‘& Singer which was attached to your letter.

uSinéereiy, B

{ Yo ptdemes
~ Claude H. Hogan :
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UNITED CALIFORNIA BANK

TRUST DEPARTMENT » 600 SOUTH SPRING STREET « LOS ANGELES, GALIFORNIA » 213/624-0111
MAILING ADDRESS: BOX 3667 « LOS AMGELES, CALIFORMNIA 90054

AUGUST 29, 1969

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commlssion
School of Law, Stanford Unlversity
Stanford, California 94305

Dear Mr. Deloully:

This is in reply to your letter of July 18, with reference to
the Commission's assignment to study Civil Code Section 715.8,a
part of the California Rule against Perpetuities.

While I have not had the opportunity to research this problem
in depth,I am in agreement with Professor Dukemlnier, and the
other respected scholars clted, that Secflon 715.8 should be
repealed and not amended or revised.

As I understand the section, or rather if I understaend the
section, it does change the common law rule and does vioclate
the reasons behind the original rule. One of the clearer
explanations of the rule against perpetuitiles is containcd

in Leach, Perpetuities in a Nutshell, 51 Harv.L.Rev.638 (1938},
revised and reprinted as Chapter 10, Leach, Cases and Text On
The Law of Wills, (2d ed.1960).

In this chapter, Professor Leach gives several examples of gifts
which are valid and gifts which are invalld under the rule.

The erample given in his book at pape 205 seems to fall with-

in the scope of Seection 715.8. The gift would be invalid

under the gommon law rule, but would apparently be valid under
" Section 715.8. It seems to me that repeal of Section 715.8

would be advisable,.

I would like to take this opportunity to reguest that you change

my address on your records. I am taking early retirement from
United California Bank on October 1, of this year and will dz-
vote my time to legal writing, teaching at the University of
Southern California School of Law, and some part time practlce.
My address will be:

Residence: Office:

052 8. Wetherly Drive Wallensteln and Field

Beverly Hills, California 6505 Wilshire Boulevard 3te 512
00211 Los Angeles, California 90048

Telephone {213} CR6-8975 (213) OL3-5050




.. UNITED CALIFORNIA BANK

-

-"‘m ”»~
-
Papge #2
Mr. John H. DelMoully
I would prefer that correspondence be sent to my home
address.
¥ill you alco please send me 'a current list of the studles
and reports of the Commission which are avallable.
Sinearely yours
A -~ . i 7
¢ 1% Cle
‘W. S. McClanshan
Trust Officer
C WSHeC : gom
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Revised August 27, 1969

TENTATIVE RECOMMENDATION OF THE CALIFCRNIA
LAW REVISION CCOMMISSION
relating to
THE "VESTIRG" OF INTERESTS UNDER THE RULE AGAINST PERPEIUITIES

INTRODUCTION

The Leglslature has directed the [aw Revision Commissiorn to determine

"whether Civil Code Section 715.8 (Rule Agalnst Perpetuities) should be

reviged or repealed." Section 715.8 provides:

715.8. An interest in real or personal property, legal or
equitable, is vested if and when there is a person in belng who
could convey or there are persons in being, irrespective of the
nature of their respective Interests, who together could convey
a fee simple title thereto.

An interest is not invelid, either in vwhole or in part,
merely because the duration of the interest may exceed the time
within which future interests in property must vest under this
title, if the interest must vest, 1If at all, within such time.

Section 715.8, of course, is neither the rule against perpetuitiesl

nor & traditional component of that rule. Rether, it is a unigue and con-

celvably far-reaching exemption from the rule stated in terms of a novel

definition of "vesting" for the purposes of the rule.

the admittedly worthy objective sought by its enactment, and the fact that it has

not been jufticially applied or consirued, the Commission concludes that it should

Notwithstanding the comparatively recent (1963) enactment of Section 715.8,

1.

The common law rule against perpetulties 1s expressly made applicable
in California by Civil Code Section 715.2 which provides, in pert,
that "No interest in real or personal property shall be good unless
it mst vest, if at all, not later than 21 years efter some life in
being at the creation of the interest . . ..M
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be repealed and that no.other legislation should be-enacted in its place.
More broadly, the Commission concludes that,with repeal of Section 715.8
and with deletion of Section 9 of Article XX of the California Constitu-
tion {"No perpetuities shall be allowed except for eleemosynary purposes")
as proposed by the Constitution Revision Commission, the California
statutory law on "perpetuities" will have attained the optimum expectable
benefit from a century of intermittent experimentation. ILargely because
of substantial changes effected in 1959 and 1963, the (alifornia legis-
lation in this field has been brought to a fair state of order both in
terms of underlying policy and clarity of codification, and further
innovation should be limited, at least for the foreseeable future, to
measures that deal with specific factual situations and that have a clearly
discernable effect.

A recent survey of legal problems prepared for the Assembly Committee
on Judiciary observes that "All the perpetulties experts in the state o~
would vote to get rid of one confusing statute, California Civil Code, ~
Section 715.8.“2 The survey also notes that Section 715.8 may ‘make
"it possible to create private trusts of unlimited duration,” that "this
is a clear violation of the classic rule against perpetuities,” and that
the seétion may allow "wealth to be tied up in trusts indefinitely."
Although complete unanimity is hardly to be expected in the field of

"perpetuities," those gemeral conclusions are supported by the correspondence

2. Goldfarb & Singer, Problems in the Administration of Justice in Californis
62 (1969).



o

received by the Commission on this topic and by the scholarly writing
that has been devoted to Section 715.8.3 However, to explain the objec-
tions that have been railsed to Section 715.8 aﬁd the conclusion that the
section should be repealed, 1t is necessary to set forth briefly Cali-
fornia's protracted experiment with perpetuities legislation, to refer
to the widespread effort to "reform" the rule agsinst perpetuities, and

to recount the particular background of Sectiom 715.8.

3. Section 715.8 is discussed in detail in Dukeminier, Perpetuities
Revision im California: Perpetual Trusts Permitted, 55 Cal. L. Rev.
678 (1967); Simes, Perpetuities in California Since 1951, 18 Bastings
L. J. 247 (1967); Comment, California Revises the Rule Against Per-
petuities--Again, 16 Stan 1. Rev. 177 (1063); Comment, The Quest
for the Best Vest, 37 So. Cal. L. Rev. 283 (1964).




BACKGRCUND

Historical Evolution From 1849-1963

Since 1849, the California Constitution has disallowed "perpetuities”
except those for "eleemosynary purposes."h The possible meanings of this
prohibition have been much discussed, but its exact meaning has never
been declared by the California Supreme Court. It may mean that the
common law rule is enacted in all of its details or it may merely declare
& general policy against the "fettering" of property for an unreasonable
time. The best guesy, however, seems to be that the constitutional pro-
vision ordains the common law rule against perpetuities, but only in
substance, and the Iegislature may modify the rule in some particulars
s0 long as the result can still be said to be the common law rule.5

This uncertainty as to the meaning of the Comstitution did not long
deter the Legislature in experimenting with novel restrictions upon per-
petuities, restraints on alienatlon, suspensions of the power of aliena-
tion, accumulations of income, and related matters. Even before adoption
of the codes in 1872, legislation touched this :E’ield;6 but with enactment
of the Civil Code, California sought a complete statutory substitute for
the common law rule against perpetuities. The infamous "rule against
suspension of the absclute power of alienation" was borrowed from New York

apnd distributed in various former sections of the Civil (J::sdr-:.“'r With

4, cal. Const., Art. XI, § 16 {1849); Cal. Const., Art XX, § 9 (1879).

5. See Simes, supra note 3, at 259.

6. See Morrison v. Rossignal, 5 Cal. 64 (1859).

7. See Fraser & Sammis, The California Bules Against Restraints on
TAlienation, Suspension of _the Absolute Power of Alienation, and
Perpetuitics, I Hastings L. J. 101 (195L).

~4-




respect to that suspension rule it has been aptly said:

In the United States, many state legislatures have thought
they could supplant the Rule against Perpetuities by statutes
based on different principles. The experience with these sup-
planting statutes has Tbeen generally unsatisfactory. GState
after state has repealed its statute and re-established the
common law rule. Tt is believed that this is a sequence of
events unique in the history of the common law. It is extraor-
dinary that a rule having its origin nearly three centuries
ago has proved more workable than modern attempts to provide
substitutes for it. This 1s not to say that anyone believes
the Rule against Perpetuities to be perfect; some legislatures
have sought to improve its operation in detail while retaining
its major structure, and others might well make the attempt.

The essence of the suspension rule was contained in former Sections
715 and 716 vhich provided, respectively, that "The absolute power of
allenation cannot be suspended, by any limitation or conditicn watever,
for a period longer than [that prescribed]" and "Every future interest is
void in its creation which, by any possibility, may suspend the absolute
power of alienmation for a longer period than [that prescribed]." Signi-
ficantly, Section 716 alsc provided that "Such power of alienation is
suspended when there are no persons in being by whom an absolute interest
in possession can be conveyed." The similarity of this provision to the
first paragraph of Section 715.8 should be noted.

Although the Legislature changed the allowable period under the
suspension rule on several occasions, that rule remained in existence
until 1959. In general, the suspensiocn rule gave rise to difficulties

of interpretation at least as great as those that arise under the common

law rule against perpetuities. As Dean Halbach has observed, "Over the

8. Morris & Ieach, The Rule Against Perpetuities 13 (2d ed. 1962).
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years, the pattern was amended and patched, a process that had the over-
allappearance of a struggle to be freed from a straight Jacket."9 More-
over, the Civil Code left entirely unresclved the question whether, in
addition to the suspension rule, California also bad the rule against
perpetuities as a matter of common law. This question was resolved in
1951 by adoption of the "Model Rule Against Perpetuities Act" proposed by
the Commissioners on Uniform State Iaws. The "model act" simply mekes
effective in this state the “"Amerlcan common law rule against perpe-
tuities" and is embodied in its entirety in Section 715.2.

Until 1951, the permissible periocd in the various code sections
forbidding suspension of the power of alienation never coincided with the
periocd of the common law rule against perpetuitlies (lives in being and 21
years). Thus in the era from 1872 until 1951, the California lawyer had
not only to be concerned with two differing substantive rules, but also
with two distinet permissible periods. 1In 1951, the permissible period
in the suspension provisions was changed to conform to that of the common
law rule, leaving only the guestion whether both of these overlapping
restrictions on the creation of future interests were necessary.

As best as could be determined, after 1951, the suspension-of-the-

power-of-alienation provisions added nothing to the statutorily adopted
common law rule against perpetuities except that the suspension rule

made void certaln vested, beneficial interests under private trusts that
would have been valid under the common law rule.10 And, needless

9. Halvach, The Rule Against Perpetuities, § 15.5, in California Will
Drofting {Cal, Cont. Ed. Bar 1965).

10. See Turrentine, The Suspension Rule and Other Statutory Restrictions
on Trusts and Fubure Interests in California, 9 mestings L. J. 262
(1958).

-6



to say, endless confusion arose from the dual existence of the distinct,
but overlapping, rules. Accordingly, in 1959, the Legislature, acting
on the recommendation of the Iaw Revision Commission,ll repealed all
provisions relating to suspension of the power of alienation. The common
lav rule against perpetuities {Civil Code Section 715.2) was left intact.
The single additional change made at that time was the enactment of Civil
Code Secticn 771 to deal specifically with the duration and termination
of private trusts. Section 771 was added because, before 1959, the
validity of beneficial interests under trusts had been determined by
application of the suspension rule, and there was no judicial authority
in California as to the way in which the common law rule affects the
Auration of private trusts.l2 Section 771 was framed to incorporate the
mich-discussed "wait and see" application of the perpetuities restriction
and provides, in effect, that one mst wait and see whether a itrust
exists longer than lives in belng and 21 years. If it does so, it is

terminable by the Yeneficlaries or other interested parties.

11. See Recommendation end Study Relating to Suspension of the Absolute
Pover of Alienmation, 1 Cal. L. Revision Comm'n Reports at G-1 (1957).

12. See Recommendation and Study Relating to Suspension of the Absolute
Fower of Alienastion, 1 Cal. L. Revision Comm'n Reports at G-1, .G-8 -
(1957).
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Thus, following 1959, California had only the common law rule
(Section 715.2) and a special "wait and see" provision relative to the
duration and termination of private trusts (Section 771). At least three
events coinclded to bring an end to this state of affairs. First, in
1958, the Court of Appeals rendered the widely noted decision in Haggerty

v. City of Oakland.l3 In a taxpayer’s suit, the court held invalid =

lease from the city to a concessionaire to begin after completion of &
certain building. In writing its opinion, the majority made the dubious

choice of resurrecting Professor Gray's infamous precept of "remorseless

application" of the perpetuities rulelu and of forcefully reminding the

bar that the rule deals with possibilities, however remote, rather than
with either probabilities or actuwalities. This, however, was not the aspect
of the case that most disturbed practitioners. Rather, the decision served
as & jolting reminder that, although the 17th century rule appertained ss

a practical matter only to the devolution of landed wealth, the modern
rule applies to any indefinitely "contingent" interest in property and
therefore concerns the commercial lawyer as well as the estate planner.
Nothing of conseguence resulted from the Haggerty decision;l5 the city
and the concessionalre simply remade the lease, no hearing was reguested

in the Supreme Court, and only five years later in Wong v. Di Grazia,l6

13. 161 Cal. App.2d %07, 326 P.2d 957 (1958); noted 47 Cal. L. Rev. 197
(1959); 10 Hastings L. J. 439 (1959); U.C.L.A. L. Rev. 165 {1959).

14. See Gray, Rule Against Perpetulties § 629 (4th ed. 1942); compare
b Restatement, Property § 375 {1944).

15. See leach, Perpetuities: New Absurdity, Judicial to Statutory Correctives,
73 Harv. L. Rev. 1318 {1960).

16. 60 Cal.2d 525, 386 P.2d 817, 35 Cal. Rptr. 241 (1963) noted 16 Hastings
L.J. 470 (1965); 12 U.C.L.A. L. Rev. 2h6 (1964).

-B-
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the Supreme Court expressly overruled the result in Haggerty and broadly
disapproved the entire approach of that case in applying the rule to
"commercial transactions." Nonetheless, Heggerty had made its impression
and, at least to some (alifornia lawyers, had evoked the nostalgic memory
that the "on completion" lease presumebly would have been valid under the
0ld suspension rule if that rule had ever existed to the exclusion of the
rule against perpetuities.
Second, in 1961,the California Supreme Court had the almost unique

occasion to dispose of a legal malpractice suit based upon an alleged

violation of the rule against perpetuities. In Lucas v. Hamm}T a bequest

allegedly failed becasuse it was made to take effect five years after the
distribution of an estate. Although the alleged flaw was of the simplest
kind--running afoul of the so-called "administrative contingency” applica-
tion of the rule--the defendant was completely absoclved, the court
cbserving that:
Of the Califcornia law on perpetuities and restraints it has
been said that few, if any, areas of the law have been fraught with
more confusion or concealed more traps for the unwary draftsmen . . . .

The result of the case, however, probably did very little to allay the

apprehension the incident caused.

17. 56 Cal.2d 583, 364 P.2d 685, 15 Cal. Rptr. 821 (1961).
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Third, beginning in the 1950's and continuing to date, there has
been a veritable deluge of literature in which legal scholars endlessly
advocate and comment upon "reform" of the common law rule. Although
this literature defies summary, the remedial ideas 1t has produced are

succincetly set forth in the Perpetuity legislation Handbook promulgated

by the Committee on Rules Against Perpetuities of the American Bar

Association's Section on Resl Property, Probate and Trust Iaw.la
Against this background, the California Legislature last dealt

with the perpetuities field in 1963 by enacting Section T25.8 and several

other pro#isions.

18. Third Edition, 2 Real Prop., Prob. & Trust J. 176 {1967). This hand~
book includes a bibliography of 51 law review articles and 15 text-
books on reforming the rule against perpetuities.

19. Cel. Stats. 1963, Ch. 1455, §§ 1-8. See also the special provisions

relating to the permissible period under the rule against perpetuities when

an interest 1s sought to be created by the exerclse c_:f a power of appoint-
ment (Civil Code Sections 1391.1-1391.2) enacted in 1969.

-10-



The Legislation of 1963

The innovations of 1963 were proposed by a special committee of the State

20
Bar and were enacted as proposed. A brief report of the committee clarifles
the objectives sought to be attained by the legislation. The report referred

to Haggerty v. City of Oakland and noted that "Ehis opinion came as & shock

to the bar, for lesses of this same commercial character were of common

occurrence.” The report also observed that:

whether in common law or statutory form, the rule against perpetuities
is designed, and properly so, to prevent the tying up of landed
estates for long or indefinite periocds of time. It is not designed to
hemper commercial transactions. It is the purpose of the proposed
Section 715.8 to be added to the Civil Code, to eliminste from the
rule virtually all commercial and contraect transactions inasmuch as

- there are ordinarily in such cases parties in being who can modify or
terminate the contractual relationships. . . . Modern property trans-
actions should not be hampered by these very old decisions {under the
rule], Commerciel transections never were intended to be affected by

them.
Thus, although the report also noted that "the confusion and mystery surrounding
the field of perpetuities should be clarified” it seems clear that the only
purpose of Section T15.8 was to exempt "commercial” transactions.

In addition to introducing a novel concept of vesting by adding Section
715.8 and repealing former Sections 693, 694, and 695, the 1963 legislation
made four other notable changes. The legislation (1) requires ;Ee so-called

"oy pres reformation" approach in applying the common law rule, {2) provigdes

20. The report of the Committee is reprinted, in full, in Comment, 37 So. Cal.
L. Rev. 283, 284 n.B8 (1964).

21. (ivil Code Section 715.5 provides:

715.5. No interest in real or perscnal property is either vold or
voidable as in violaetion of Section T15.2 of this code if and to the
extent that it can be reformed or construed within the limits of that
section to give effect to the general intent of the creator of the
interest whemever that genersl intent can be ascertained. This section

shall be liberally construed and applied to velidate such interest to
the fullest extent comsistent with such ascertained intent.

-11-



22
an alternative 60-year period in gross as the permissible period, (3)

23
abolishes the so-called "unborn widow" snare in the operation of the rule,
ol

and {4) adds an extraordinary "savings clause" which again brings to
California a dual set of perpetulties rules. The legislation thus mey run
counter to the admonition of the Perpetuity legislation Handbook

that while s legislature may pick and choose among the propriety of

perpetulty amendments which have appeared in recent years, any,

comprehensive scheme of perpetuity reform must not only rest upon a

careful evaluation of its scope, but also must be framed with due
regard for the relationship between its component parts.

The "cy pres” principle introduced in Civil Code Section T15.5 is
generally regarded as the most sweeping of the proposed reforms of the rule
against perpetuities because it requires the court in all cases first to
construe, and then to reform, any interest that violates the rule--the objec~
tive of the construction or reformation being to declare such disposition as
will most nearly effectuate the grantor's stated or inferred intention within

25

the limits of the rule. It 1s generally . regarded as a more cogent reform

22. (Civil Code Section 715.6 provides:
715.6. MNo interest 'in real or personal property which must vest,
if at all, not later than 60 years after the creation of the interest
vioclates Section T15.2 of this ceode.

23. Civil Code Section 715.7 provides:

715.7. In determining the validity of a future interesi{ in real
or personal property pursuant to Seection T15.2 of this code, an
individual described as the spouse of a person in being at the
commencement of a perpetuities period shall be deemed a "life in
being" at such time whether or not the individual so described was
then in being.

ol. Cal. Stats. 1963, Ch. 1455, § 8.
25, See Browder, Construction, Reformation and the Rule Against Perpetuities,

B2 Mich. L. Rev. L (1063); Leach, Perpetuitics: Cy Pres on the March,
17 Vand. L. Rev. 1381 (196k).
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than the celebrated and controversial "wait and see" doctrine because it
affords a basls for immediate relief as to a disposition whereas under the
"wait and see"” principle one must literally wait and see if events occurring
after the disposition cause a questionable interest ;g fail, to wvest, or

become certain to vest within the perpetuity period.

The  60-year period "in gross” provided by Civil Code Section 715.6

is an innovation seldom made in connection with the common 1sw rule, but the

‘California version of the aslternative pericd is thought to be an especially

effectual one because there 1s no requirement that the instrument specify
that this 60-year period 1s being used or that 1t is being used to the
27

exclusion of the common law perlod.

Apart from the new concept of vesting, the most remarkable feature of
the 1963 legislation was the uncodified savings clause which provides that:

This act does not invalidate, or modify the terms of, any

interest which would bhave been valid prior to its enactment, and

any such interest which would have been valld prior to its

effective date is valid irrespective of the provisions of this

act.
On the surface, this section appears to be merely an unusual "retroactivity”
or "effective date" clause, but that is not its purpose or effect. Its
apparent purpose was to make sure that all of the legislation of 1963 would
operate to relax, rather than make more stringent, the then-existing perpe-

tuities rules. In other words, the 1963 legislation can "save" or effectuate

s disposition, but it can never operate to invalidate a disposition that would

26. Bee Perpetuity Legislation Handbook, supra note 16,at 181. BSee also
Fletcher, A Rule of Discrete Invalidity: Perpetuities Reform Without
Weiting, 20 Stan. L. Rev. Lsg (1g648).

27. See Simes, supra note 3 at 254,

-13-



have been effective under the rules that existed in 1963 (essentially, the
common law rule in Section T715.2 and the trust duration provision in
Section T71).:

The effect of the clause, however, gives California a dual set of
perpetuities rules again. But this time, unlike the long era in which an
interest had to satisfy both the rule against perpetuities and the suspension

rule, the interest .need satisfy only one rule or the other. This simple

analysis goes awry, however, because the new definition of "vested" in
Section T15 (interest conveyable by one or more persons) is apposite only to
the discarded suspension rule; the only concept of "vested" that makes sense
in connection with the perpetuities rule (not “contingent") was expressly

repealed,

1k



The New Concept of Vesting

The clhonge made in 1963 by enactment of Section T715.8 and repeal of
former Sections 693, 694, and2895 has been described as "thoroughly unique
and completely revoluticnary" and as "drastic and sweeping."29 To under-
stand this emphbasis, it is necessary to reczll that the rule against perpe-
tuities (as continued in effect by Section 715.2) is a rule forbidding the
creation of "contingent" interests that may "vest" too remotely. It is not
a rule agalnst the creation of interests which mey last too long nor againsi
the imposition of direct restraints on alienation. More pertinently, it is
not a rule sgpinst suspension of the power of alienstion through the creation
of interests in unborn or unascertained persoms. Remotely contingent
interests gquestionable under the rule may be, and usually are, freely
alienable at all times.30

Applying the rule has always involved the initial constructicnal
problem of determining whether an interest is vested, vested subject to
divestment, or contingent. This problem of construction is especially acute
in dealing with "homemade" wills and conveyances, andBis intrins;;ally

difficuit in connection with such interests as leases, options, and oil

33
and gas interests. Nonetheless, from time immemorial, the term "vested"

28. Simes, supra note 3,at 256.
29. Dukeminier, supra note 3,at 678.
30. See Morris & Leach, supra note 8, Ch. 1; Simes, supra note 3,at 256.

31. See, e.g., Fisher v, Parsons, 213 Cal. App.2d 829, 29 Cal. Rptr. 210

“(1963).

32. See Berg, Long-Term Opticns and the Rule Against Perpetuities, 37 Cal.
L. Rev. 1, 235 (1949).

33. See Jones, The Rule Ageinst Perpetuities as it Affects 0il and Gas

Interests, 7 U.C.L.A. L. Rev. 261 {1960).
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has basically meant "not subject to a condition precedent," and "contingent”

fr

has meant “subject to a condition precedent.” In general, an interest 1s
"vested" for the purposes of the rule when the recipient is ascertained, any
condition precedént is satisfied, and--in the case of ilass gifts--the members
and their amounts or fractions have been determined.3 These concepts were
reflected in former Secticne 693, 694, and 695, but those sections were
repealed in the legislation of 1963.35 Hence, "it would appear that, under
the guise of & new definition of vested and contingent interests, the new
section has in fact eliminated any rule against remoteness of vesting, and
has provided a test of the suspension of the power of sliemation in deter-

mining the validity of future interests.” In terms of California's experience

34. See Morris & Leach, supra note § at 38. The following examples are
"given in 6 Americen Law of Property § 24.3 (1952):

&. A remainder lg "vested" when the persons to take it are ascer-
tained and there is no condition precedebt attached to the
. remainder other than the terminstion of the prior estates.

b. An executory interest (that is, an interest which cuts off a
previous estate rather than followa after it when it has termi-
nated) is not "vested" until the time comes for taking possession.

* * * * *

d{ Most important of all, a class gift is not "vested" until the
exact membership in the class has been determined; or to put
it differently, a class gift is still contingent if any more
persons ¢ah become members of the class or if any present:
members can drop out of the class.

35. Those repealed sections provided:

693. Kinds of Puture interests. A future interest is either:
1. Vested; or,
2. Contingent.

69L. Vested interests. A future interest is vested when there
is & person in being who would have a right, defeasible or inde-
feasible, to the immediate possession of the property, upon the
ceasing of the intermediate or precedent interest.

695. Contingent interests. A future interest is contingent,
whilst the person in whom, or the event upon which, it is limited
to take effect remains uncertain.
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with perpetzities legislation, as Professor Simes notes, 'This is a step
l:aack'cviraa.rd."'i
Thus, the basic change made by Section 715.8 is this: future interests
are valid, however contingent, and however remotely contingent those interests
may be, if there are ascertainable persons who collectively can “"convey a fee
simple title.” Examples given of this novel operation of the section include
the following:
(1) "A conveys land to B in fee simple, but if the lend 1is
ever used for business purposes, then to C in fee simple.“37
(2) "I to A in fee simple until Puerto Rico becomes an
American state, then to B until Canada becomes a part of the United
States, and then to g,sbut if the events happen in the opposite
sequence, then to Q."S
The historical irony of these results is that Sectlon 715.6 restores the
common law position between 1620 {so-called "executory interests” recognized
a5 indestructible) and 1682 (the rule against perpetuities bhad its beginning
in the Duke of Norfolk's case).39 The policy objection to these and similar
results of the section is that a technical "conveyability" of fragmented
interests dces not prevent the practical "fettering" of specific property

and this, in addition to restricting "dead hand control,” was the very reason

the courts created the common law rule.

36. Simes, supra note 3 at 257.
37. Simes, supra note 3,at 257.
38. Comment, 37 So. Cal. L. Rev. 283, 288 (1964).

39. BSee mote 30, supra.

40. See notes 3 gnd 8, supra. See also Simes & . Smith, Future Interests,
Ch. 41 (24 ed. 1956).
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The second paragraph of Section 715.8 provides, in effect, that an
interest is not invalid because of its duration, and, therefore, merely
states a well-settled rule under the common law rule against perpetuities.
That rule is satisfied if an interest must "vest" within the perpetuity
period; it is not concerned with the duration of the interest &Ed it does
not reguire that the interest come to an end within the period. ' If the
law were otherwise, of course, all "fee simple” interests would feil as
would lesser, long-term interests such as leases, profits, easements,
restrictive couwenants, and the like.

It may be that the paragraph was intended to validate such "commercial”
transactions as very long-term options. It will not have this effect, how-
ever, because the perpetuities objection to a temporally unlimited
option is not to the timelessness of the power to demand the property.

Rather, the objection is that & contingent, equitable interest in the

property will "vest” only upon the possibly remote exercise of the optiocn.

It is more likely that the second paragraph wag intended to overcome & few
appellate decisions in which the courts have construed certain instruments as
creating contingeni interests that arise only 1n the future, rether than as being
present interests subject to divestment or uncertain duration4h2 It seems cer-
tain, however, that merely restating the settled common law principle will not
have the intended effect. Moreover, the dublous decisions arose under the old
suspension of the povwer of alienation rule, and by seemingly resurrecting

that rule, Section 715.8 may do more to revive such decisions than to

avoid the oceurrence of such decisions in the future.

41. BSee Morris & Leach, supra note 8, at 95.

42. See, e.g., Vietory 0Oil Co. v. Hancock Oil Co., 125 Cal. App.2d 222, 270
“$.24 606 (195L4); Epstein v. Zahloute, 99 Cal. App.2d 738, 222 P.2d 318
(1950)}. Compare Brown v. Terra Bella Irrigation District, 65 Cal.2d
33, 330 P.2a 715 (1958); Fisher v. Parsons, 213 Cal. App.2d 829, 29

Cel. Rptr. 210 (1963).
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Applicaticy of Section 715.8 to Trusts and Powers of Appointment

The most serious practical objection that has been raised to Sec-
tion 715.8 is the possibility that it may permit the creation of private
trusts that can continue indefinitely and avold estate and gift taxes

through the existence ¢f the trust.h3

If the section has this effect,
the result is anomalous because the cld rule against suspension of the
power of alienmation (seemingly resurrected by Sectlon 715.8) operated
more stringently in its application to trusts than does the common law
rule and Civil Code Section 771 {private trust termination). Indeed,
that operation of the suspension rule was the principal reason for its
being repealed.uu Tt 1s alsc possible that, in view of the origin of
Section 715.8 and notwithstanding its literal import, the courts will
construe it only as exempting certain "commercial transactions” and as
having no operation in the field of "trusts and estates.“hs
It has been convincingly shown, however, that, in its applications
to trusts, Section 715.8 loglcally can be construed in only one of three
ways: (1) it may merely require that the trustee have a power of sale;

(2) it may require that one or more persons have the power to "convey" a

fee simple without consideration--a power on the part of the trustee to

convey the trust assets to the trust beneficiaries would satisfy this

43, 8See, in particular, Dukeminler, supra . note 3.
44, See Turrentine, supra note 10; Fraser & Sammis, supra note 7.

45. See Wong v. Di Grazia, supra note 17; Prime v. Hyne, 260 Cal. App.2d
397, 67 Cal. Rptr. 179 (1968).
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requirement; or {3) it may require that one or more persons have the
power to convey a fee simple title to anyone without consideration to any-
one. It has been suggested that the most restrictive construction of
Section 71%.8 would still permit the following trus’c:LL6
T bequeaths a fund to the Security Trust Company, in trust, to pay
the income to his issue per stirpes from time to time living.
Whenever there is no issue of T allve, the Security Trust Company
is directed to convey the trust property to The Regents of the
University of California. The trustee is given the power to sell
the trust property. T gives the adult income beneficlaries, acting
jointly, the power to appoint the trust property to whomsoever they
see fit, but the power can be exercised only with the consent of the
Regents. ‘
These powers of the "issue” and the Regents technically may permit the
"conveyance" of a "fee simple," but it seems obvious that with such trusts
there is no longer "a fair balance between the desires of members of the
present generation, and similar desires of succeeding generations, to do
what they wish with the property which they enjoy.“hT
Although the power of these income beneficiaries would satisfy Sec-

tion 715.8, it would not be 2 taxable "gemeral power of appointment™ under

the Internal Reverme Code since it can be exercised only with the consent

46, See Dukeminier, supra note 3, at 683.

k7. See Simes, Public Pollcy and the Dead Hand 58 (1955). BSee also
Morris & . Leach, supra note 3 at 15, 17:

Whatever may have been the position in past centuries, it is
plain that the modern Rule [Against Perpetuities} is primarily
directed not against the inalienability of specific Jand but
against the remote vesting of interests iIn a shifting fund.

It is & natural human desire to provide for one's femily in

the foreseeable future. The difficulty is that if one genera-
tion is allowed to create unlimited future interests in property,
succeeding generatlons will receive the property in a restricted
state and thus be unable to indulge the same desire. The
dilemma is thus precisely what it has been throughout the history
of English law, namely, how to prevent the power of alienation
from belng used to its own destructlon.
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of the Regents who have a substantial adverse interest.h8 It has been
urged that this tax avoidance possibility may lead to restrictive tax
legislation (analogous to Internal Revenue Code Section 2041(a}(3) which
was designed to deal with “"Delaware Trusts”) that will more than over-
come any conceivablg benefits afforded by Section 715.8.h9

With respect to powers of appointment generally, one person who
holds a general power is treated, both for tax and perpetuities purposes,
as an absolute owner. This principle has wide and fairly clear application
in the field of power and taxation, as well as perpetuities. BSection
715.8 seemingly makes the precept applicable,whatever number of persons
hold the power and however adverse their interests mey be. Thus,
Section 715.8 conflicts with such related provisions as recently enacted
Civil Code Section 1391.1, which governs the application of the rule
against perpetuities to the exercise of powers,SO and the time-honored
provision in Civil Code Sectlon 716, which excludes from the perpetuities
period any period during which one person may totally "destroy" the
guestioned interest.

In sum, in the fields of trusts, estates, and powers, the "two can
convey" principle of Sectlon 715.8 simply does not "fit" even if the sec-
tion is charitably considered to be only an "alternative" to the traditional

concept of "vesting" under the rule ageinst perpetuities {Section 715.2).

48. Int. Rev. Code of 1954, § 678 (income tax){donees not treated as owners
for income tax purposes because the power is lodged in more than one
person); Treas. Reg. § 20.2041-3{c)(2)(1958){estate tax); Treas. Reg.

§ 25.2514-3(b){2){1958)(gift tax).

49. See Dukeminier, supra note 3,at 684,

50, See Cal. Stats. 1969, Ch. 155, p. . Totice, in particular, the
Comment to Section 1391.1 which provides, in effect, that the section
"overrides" Section 715.8.

51. Section 716 provides:

716. The period of time during which an interest is destruct-
ible pursuant to the uncontrolled wvolition and for the exclusive
personal benefit of the person having such a power of destruction is
not to be included’ in determining the permissible periocd for the
vesting of an interest within the rule against perpetulties.
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RECOMMENDATION

Section 715.8 was enacted in an effort to overcome the possibility
of mechanistic and purposeless application of the rule against perpetuities
to commercial transactions. Assuredly, this is a worthy objective. The
section, however, is seriously cobjecticomsble on at least three grounds:
(1) it has been and will be productive of endless confusion; (2) it is
unnecessary to achieve the desired objective; and (3) it operates in areas
other than those intended and thereby undercuts the time-honored per-
petuities policy of preventing the power of disposition from being used
to radically curtail the existence of that same power in the future.

The cholce made in restoring an slement of the discarded and dis-
credited suspension-of-the-power-of-alienation rule was a dubious one.
However, even if an exclusion or eXemption from the common law rule was
to have been created and cast in terms of the old rule, Section 715.8
is defective. The section should have been made an express exception
from the common law rule {Section 715.2) as is Section 715.5 (the cy pres

principle), rather than a redefinition of “vesting” for the purposes of the

common law rule.

Perhaps, more importantly, in the light of other leglslation and a
recent California Supreme Court decision, commercial transactions are

adequately protected independently of Section 715.8. In Wong v. Di Grazia’e

tremendous strides toward infusing common sense into the application of

the rule against perpetuities were made when the court abandoned the

52. 60 Cal.2d 525, 386 P.2d 817, 35 Cal. Rpbr. 241°(1963).
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"faptastic possibilities" test and adopted a rule of reasonable construc-
tion. The court indicated that henceforth in applying the rule to com-
mercial transactions the rule will not be interpreted so0 as to create
commercial anomalies. In Wong the court reasoned that,since under
contract law there is an implied provisium that a contract will be per-
formed within a reasonable time {certainly less tmen 21 years),

this implied provision prevents the contract from viclating the rule
agalnst perpetuities. As the court stated:

Certainly our function is not to interpret the rule [against
perpetuities] so as to create commercial anomalies. . . . Surely
the courts do not seek to invalidate bone fide transactions by the
imported application of esoteric legalisms. Our task is not to
block the business pathway but to clear 1it, defining it by guide-
posts that are reasonably to be expected. . . . We therefore do
not propose to apply the rule in the rigid.or remoresless manner
characterized by some past declsicns; instgad we shall seek to
interpret it reasonably, in the light of its objectives and the
economic conditions of modern soclety.

Other legislation also prevents the frustration of commercial trans-
actions. Civil Code Section 715.5 confers the power of cy pres upon the
courts and therefore should avoid most of the harsh results obtained at

common law. Section 715.5 requires an interest that violates the rule

to be construed or reformed to carry out the intent of the parties. 1In

addition, Civil Code Section 715.6 provides an alternative measure of

the validity of an interest. Under this section ar interest which will
vest, if at all,, within 60 years of the creation of the interest is
valid, This alternative measure 1s applicable even though the instrument

does not so specify.
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The incicated application of these amelicrative doctrines can be
illustrated by reference to common perpetuities violations. Options
to purchase property may not be limited by time and therefore vioclate
the rule. For example,

0 grants to A, his heirs and assigns an option to purchase
Blackacre for $50,000.

Although this option violates the rule, it does not follow that the trans-
action will be declared void. Under the cy pres power, the court has the
power to reform the instrument by limiting the option to 21, or even 60,
years if thie would carry out the intent of the parties. This reformation
technique could also be applied to transfers contingent upon an event not
related to any life in being, such a lease to commence upon completion of
a bullding or the discovery of oil. in Wong, the California Supreme

Court made it abundantly clear that it would invoke such ameliorative
techniques to avoid the harshness characterized by earlier mechanistic
applications of the rule to commercial transactions.

Aside from these considerations, the essential defect of Section
715.8 is that 1ts application exceeds the purpose for its enactmwent. As
Dean Maxwell has put it, "the legislature used an atomic cannon to kill
a gnat.”53 Aside from commercilal transactions, Section 715.8 incorrectly
exempts several other kinds of transactions and arrangements, including
private trusts, from the operation of the rule.

The Commission concludes that Section 715.8 may be, and should be,
repealed. At least for the foreseeable future, there appears to be no need

for substitutional or additional legislation in the perpetuities field.

53. See Dukeminier, supra note 3, at 678.
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PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by the enactment
of the following measure:

An act to repeal Section T15.8 of the Civil Code, relating to

future interests in property.

The people of the State of California do enact as follows:

Section 1. Section 715.8 of the Civil Code is repealed.

FA5.8. - Ar-interest-in-real-er-personai-preperty;-iegai-or
eguitables-i8-vested-if-and-vwhen-there-is-a-person-in-keing-whe.
eould- eenvey-or-there-are-persons-in-being;-irrespeesive-of-she
Bature-of-their-respeetive-interests;-vho-together- eouid-eonvey
a-fee-simple-iitie-thereio~

An-interest-ig-nei-inveiidy-either-in-vwhole-or-in-pa¥rsy
merely-beeause-the-duration-of-the-interest-pay-exeeed-the-time
vithin-vwhieh-future-interests-in-property-masi-vest-under-this

ti%ie;-if-%he-interea%—mus%-vest;-if-a%—allg-wi%hin-aueh-time1

Comment. Section 715.8 formerly provided an alternative test for
the "vesting' of future interests uder the common law rule againet per-

petuities (Civil Code Section 715.2). See Recommendation Relating to

the "Vesting" of Interests Under the Rule Against Perpetuities, 10 (al.

L. Revision Comm'n Reports at (1970}. The section was intended to
free various commercial transactions from a mechanistic and capricious

application of the common law rule. See Dukeminier, Perpetuities Revision

in California: Perpetual Trusts Permitted, 55 Cal. L. Rev. 678 (1967);
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Simes, Perpetuities in California Since 1951, 18 Hastings L.J. 247 (1967);

Comment, 16 Stan. L. Rev. 177 (1963); Comment, 37 So. Cal. L. Rev. 283
(1964). The section was made largely superfluous by the decision in Wong

v. Di Grazia, 60 Cal.2d 525, 386 P.2d 817, 35 Cal. Rptr. 241 (1963),and

by other reforms of the common law rule introduced in 1963. See, e.g.,
Civil Code §§ 715, 716. Repeal of Section 715.8 leaves applicable the
common law conception of "vesting" for purposes of Sections 715.2, 771,
and other related sections. See 6 American Iaw of Property § 24.3 {1952);
Morris & ILeach, The Rule Against Perpetuities, Ch. 2 (24 ed. 1962).
Heedless to say, repeal of the section is not intended to revitalize
certain apachronistic decisions rendered before, and overruled by, Wong

v. Di Grazia, supré.
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