# 52 8/1/69
Memorandum 69-103
Study 52 - Soverelgn Immunity (Liability of Public Entities for Kuisance)

At several recent meetings, in connection with the Commission's
study of the recommendations relating to ultrahazardous activities and the
use of pesticides, the question has arisen whether a public entity can be
held liable for damages on the ground of nuisance. To resclve this
problem the staff has reviewed the minutes to ascertain the Commission's
jntent when it recommended the enactment of Government Code Sectlion
815 which apparently abolished nuisance liebility and has examined the law
of muisance as it relates to sovereign immnity. Attached to this
memorandum you will find a copy of the relevant statutes (Exhibit I), the
portion of Van Alstyne's 1963 sovereign immunity study which discusses the
nmuisance 1liability of public entities (Exhibit II), and extracts from
california Government Tort Liability (Cal. Cont. Ed. Bar 1964, Supp. 1969)
(Exhibit III). Van Alstyne's 1963 study discusses the liability of
public entities for nuisance prior to 1963.

The harshpness of the sovereign immunity doctrine served to generate
mumerous judicial exceptions to the rule of governmental immnity. Prior
to the enactment of the Governmental Tort Liability Act in 1963, the courts
were rapidly expanding nulsance concepts in an attempt to impose tort

1liability in areas in which public entities traditionally had been immune.
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The lack of statutory or Judicial restraints on the concept of nuisance
liability promlsed to make the nuisance exception a significant inrcad on
the doctrine of sovereign immunity.

However, the California Supreme Court abolished the doctrine of
sovereign immunity in 1961 and the Legislature enacted a comprehensive
revision of the law relating to govermmental tort liability in 1963.
This legislation was carefully drafted to incorporate pragmetic analysis and
implement selected philosophic theories of tort liability. Coneequently,
this legislation attained a fine balance between govermmental liebility
and the need for immunity in the performance of certain governmental
functions. In order to achleve this delicate balance it was necessary
to replace all common lawv and judicially created forms of liability for
public entities with carefully considered statutory liability.

Government Code Bection 815 was intended to replace the uncertain
and largely undefined liability of public entities for the creation or
maintenance cof & nulsance with other statutory and constitutional forms
of liability.l The section provides: “Except as otherwise provided by
statute: (a) A public entity is not liable for an injury. . . .” The
corment to that section elaborates on this point:

For example, there is no section In this statute declaring
public entities are liable for nuisance, even though the
California courts heve previously held that public entities

are liable for muisance even in the absence of statute. Under
thls statute, the right to recover dameges for nuisance will have
to be established under the provisions relating to dangerous
conditions of public property or under some other statute that
may be applicable to the situation.

1. This is the conclusion reached by the only two commentators on this
subject. Van Alstyne, California Govermmental Tort Liability § 5.10
(196Lk); Witkin, Summary of Califcrnia Iaw, Torts § 4%B (Supp. 1967).



Cleurly, Govermment Code Section 815 when construed in light of the

California Tort Liability Act was intended to eliminate public entity

2
1iability for damages on the ground of nuisance.

A careful review of the mimutes sheds considerable light on the
intent of the Commission in enacting Government Code Section 815. The
minutes indicate that until August 1962 the Commission concurred with
Van Alstyne's recommendation that governmental liability for muisance
should be contimued. A special section was drafted which provided:
"g02.02, A public entity is liable for injury proximately caused by a
misance created or maintained by it." The tentative recommendation
explained the statute as foliows:

Public entities should be declared by statute to be liable
for nuisance. They are liable for nuisance under existing law,
and this 1iability should be continued. Under existing lew, a
plaintiff mst bring his case within the scope of Civil Code
Section 3479 or some other statute defining nuisance in order
to make out a case of nuisance.

Civil Code Section 3482 provides: "Nothing which is done
or maintained under the express authority of statute can be
deemed & muisance." This section has been limited to a certain
extent by decisions holding that a general statutory authority
to engage in a particulsr activity {as distinguished from explicit
authority to create the muisance itself) would not be construed
to authorize the creation of a nuisance. However, the existence
of Section 3482 would appear to preclude liability from being
imposed upon public entitles under this recommendation for
"governing" in one of its most fundamental senses--making laws.

The next entry relating to ruisance reports that Section 815, in substantially

its present form, bad been adopted. No disposition relating to proposed

Section 902.2 is reported and no explanation of the shift from 902.2 to

2. The right to specific rellef to enjoin or abate a muisance is expressly

preserved by Government Code Section 814. See also the Camment to
Government Code Section 815.
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815 is givei. However, this abrupt change indicates that it became
obvious to the Commission that as the Tort Liability Act took shape the

preservation of nuisance liability was superflucus and undesirable.

This legislative intent to eliminate public entity liability on the ground

of miisance except whereothervise expressly provided by statute may not be
effectuated by Section 815. Public entity liability on the ground of
nuisance is founded upon statutory law. Civil Code Section 3&?93 defines

a nuisance, and the right to maintain an action for damages caused by a
nuisance is provided by Civil Code Sections 3484, 3491, and 3501 and

Code of Civil Procedure Section T31. Although these statutes are generally
vorded and do not specifically refer to public entities, this does not
preclude their application to such entities.l+ Thus, although Government
Code Section 815 was apparently intended to preclude nuisance liability

except where provided by statute, the above code sections may provide the

necessary statutory exception.

3, Civil Code Section 3479 provides:

Anything which is injurious to heaith, or is indecent
or offensive to the senses, or an obstruction to the free use
of property, so as to interfere with the comfortable enjoyment
of life or property, or unlawfully obstructs the free passage
or use, in the customary manner, of any navigable lake, or
river, bay, stream, canal, or basin, or any public park, sguare,
street, or highway, is a nuisance.

L. Prior to the enactment of Government Code Section 815, these statutes
were held to impose liability upon public entities. Moreover,
generally worded statutes have been applied to public entities in
other situations where no impairment of sovereign powers would
result. Flournoy v. State, 57 Cal.2d 497, 370 P.2d 331, 27 Cal.
Rptr. 627 {1962){wrongful death statute held applicable to public
entities).
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Further, +he cases decided since the enactment of Govermment Code
Section 815 have impliedly regarded nuisance law as still applicable to

)
public entities., In Granome v. City of Ios Angeles, the court stated that

an action based on rmuisance was an appropriate remedy for the recovery of
damages caused by the flooding of plaintiff's land due to an obstruction
of a water course by the City of ILos Angeles. And in Lombardy v. Peter

6
Kiewit Sons' Co., the state's liability on the ground of nuisance was

denied on the merits of the case. This disposition of the case impliedly
indicates that in an appropriate case a cause of action in nuisance can be
stated against & public entity. However, neither decision discusses the
significance of CGovernment Code Section 815 and it is therefore unclear
what position the courts will take when this issue is carefully considered.

As Indicated by the preceding discussion, there is a distinet possibility
that public entities can be held liable for damages on a nuisance
theory of liability. This nuisance liability, if it still exists, would
provide an independent vehicle for redressing many types of tortious injuries.
However, in wview of the enaciment of the Government Tort Liability Act

in 1963, nulsance is no longer an appropriate form of govermmental liability.

5. 231 Cal. App.2d 629, 42 Cal. Rptr. 34 (1965). In Granone, liability
was predicated on four independent legal theories: (1) mnuisance,
(2) inverse condemnation, {3) dangerous and defective condition of
public property, and (4) negligent construction. i

6. 266 Cal. App.2d  , 72 Cal. Rptr. 240 {1968). In lombardy the court |
denied relief on the ground that the complaint did not state a ?
cause of action in nuisance against the state because no ruisance
existed by virtue of Civil Code Section 3484. Section 3484 pro-
vides: "Neothing which is done or maintained under the express
authority of a statute can be deemed & nuisance."” The court found
that the construction and maintenance of freeways by the state was
expressly authorized by statute.
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If nuisance liablility has not been abolished, the public policies Implemented
by the 1963 Covernmental Tort Liability Act would be thwarted. A tort
claimant, by pursuing recovery on the ground of nuisance rather than on

the statutory grounds provided by the 1963 Act, could successfully escape
many of the restrictions soundly placed on govermmental liabillity.

A provision should be added to the 1963 Act to make clear that govern-
mental liability for damages for nuisance has been replaced by other
constitutional and statutory theories of liability. This would not affect
the imporitant right of enjoining a nuisance. The right to specific relief
to enjoin or abate a nmuisance created or maintained by a public entity is
specifically preserved by Govermment Code Section Bilk. Also, the new
provision would not alter the constitutional liability of public entities
for inverse condemmation of private property. 1In the past nuisance
liability has often been imposed on public entities in cases where an
action in inverse condemnation would have provided an adequate remed:,r.7
In other cases nuisance liability has been imposed in tort situations involving
ordinary negligence or the maintenance of a dangerous condition of public
propert;;r.8 The Governmental Tort Liability Act now provides an adequate
remedy in these situations. Without the new provision the delicate balance

between governmental liability and the need for immunity in the performance

of certain govermmental functions may be upset.

7. Compare Grancne v. City of Los Angeles, 231 Cal. App.2d 629, 42 Cal.
Rptr. 3% (1965)(both inverse condemnation and nulsance liability
affirmed) with Lombardy v. Peter Kiewit Sons' Co., 266 Cal. App.2d

____, T2 Cal. Rptr. 240 (1968}(both inverse condemnation and nuisance
Tiability denied). C

8. Behr v. County of Santa Cruz, 172 Cal. App.2d 697, 432 P.28 987 (1959);
Bright v. East Side Mosquito Abatement Dist., 168 Cal. App.2d 7, 335
P.2a 527 {1959). Cf., Vater v. County of Glenn, 49 cal.2d 815, 323
P.2d 85 (1958). These and other cases are discussed in Exhibit II.

Respectfully submitted,

John L. Cook
Junior Counsel
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BXHIBIT I

STATUTCRY FPROVISIONS

Div. 3.6 CLAIMS AND ACTICONS - § 815

States =112, Soverelgn immunity study., Callaw
C.J.8. Counties § 215 et Aeq. Revigion Comm. {1B63) Vol, 5, g 11 at
OIS, Militia & 22 g,

C.JQ. Munleipa! Corporations § 745 =t
Tort liability of poblic entities and pob-
- CJ.S. Behools and School Districis Ik employees; mommendnuun. Cal.Law
48 168, 820 et seq. - Revision Comm. {19833 Vol 4, p. 80T ot
CJA8, Staten § 120 ot 20q. CORRQ.

-

_/§ 815. _Lishility for injuries generally; tmmunity of public entity;
; defenses. Except as otherwise provided by statute:

(s) A public entity is not lisble for an injury, whether such injuxy )

. arises out of &n act or omission of the public entity or a public employee

or any other persoen.

(b) The liability of a public entity establishdilhy th:is part {com-
mencing with Section 814) is subject to any Immunity of the public
entity provided by statute, including this part, and is subject to any de-
fenses that would be available to the public entity if it were a private
person. (AﬁdedStatsiQﬁ.%cl&&lp&%S §1.) '

Legislative Committee Comment—Sennte

This section abolishes atl common law or judicially declared forms
of liability for public eutities, except for such liability as may be
required by the state or federal constitution, e. g, inverse con-
demnation. In the absence of a constitutional requirement, public
entities may be held liable only if u statute (not including a charter
provision, ordinance or regulation) is found declarmg them to be
liable. Because of the limitations contained in Section 814, which
dectares that this part does not affect liability arising out of con-
tract or the right to obtain specific relief against public entities
and employees, the practical effect of this section is to eliminate
any common law governmental Liability for damagés arising out of
torts. The use of the word “tort” has been avoided, however, to
prevent the impesition of liability by the courts b)r reclassifying
the set causing the injury. _

As originally introduced, this section used “enactment” instead
of “statute’ The word “statute” was sabetituted because the ierms
and conditions of Lability of publie entities are matters of atate-
wide concern and should be aubject to uniform rules estsplished by
the action of the Legislature.

In the following portions of this division, there are many gections
providing for the Hability of governmental entities under specified
conditions.  In other codes there are a few previsions providing for
the liability of governmental entities, e. g. Vehicle Code Section
17001 et seq. and Penal Code Secction 4800, But there is no LKabitity
in the absence of a statute declaring such liability. For example,
there is no section in this statute declaring that public entitiek are
liable for nuisance, even though the California couris have pre-

. _
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§ 815 PUBLIC ENTITIES AND EMPLOYBES Title 1

viously held that public entities ave subject to such liability even in
the absence of statute. Under Lhis atatute, the right to recover dam-
ages for nuisance will have to be established under the provisions
relating to dangerous conditions of public property or under some
other statute that may be applicable to the situation. However,
the right to specific or preventive relief in nuisance cases is not
affected. Similarly, this statute eliminates the common law liability
of public entities for injnries inflicted in proprietary activities.

In the following portions of this division, there alse are many
sections granting public entities and public employees broad im-
munities from Hability. In general, the staiutes imposing liability
are cumulative in nature, i. e., if lability cannot be established un-
der the requirements of one section, Hahility will nevertheless ex-
ist if liability can be established under the provisions of another
gection. On the other hand, under subdivision {(b) of this section,
the immunity provisions will as a general rule prevail over all
gections imposing liability., Where the sections imposing liability
‘or granting an immunity do net fall into this general pattern,
the sections themaeives make this clear. :

Subdivision (b) alse makes it clear that the sections irposing lia-
bility are subject to the ordinary defenses, such as contributory
negligence and assumption of the risk, that are availzble in tort
litigation between private persons.

*
Historlca Note ‘

Derlvstion: Edue1955, § 003, added FolC. § 1623, smended Code Am, 1873~

by Stats 1958, ¢ 2, p. 622, § 903, smended
by Stats.1050, c. 1727, p. 4144, § 1.

Educ.01059, § 1012, wmidded by Stats.
1863, ¢. 024, p. 15058, § 2,

Edee 01043, § 1007, added by Btats.
1943, ¢. T3, n. 323,

- Liability of public entity,

74, c. 543, p. 05, § 20; Stats1923, c. 145,
p. 288 § 1. -

Belion] <. § 2.80%1, amended Stats. 1031, ¢
Ii?ﬁ,ipi BT, § 1; Stated937, o 149, p.
414, § 1.

Gress References

Operation of motor vehicles by poblic entity’s emyployees, zee Vehicle Code § 176501
Persons erronsonaly ronvicted. aee Penail Code § 4500, ’

Law Boview

Tiability of quesi-monnicipal and mwvnlei-
pal corporations mnder the Californiz Lia-
bitity Act of 1523 {1837) 26 C.L.R. 135

Problems of & sovereign without fmmu-
nity, Harpld W, Kennedy and Robert 2.
Lynch {1903} 38 So.Cal.L.R. 181 )

Recovery for wrongful death apainst mu-
nicipal corporetions, (1839) 27 CL.R.
822 {July 1935).

Commentaclos

Sovereign immunity. Thomas Stanton
{1603) 38 B.Ber J. 277,

Taort Hability of wmunicipalities. TLeon
Thomas David (1033) & So.CalL.B. 280;
{1033) 7 So.CalLLR. 48; (1534} T So.Cal.
LR 2314: (1934) 7 So.ColL.R. 205;
{1934) 7 8o Cul L.R. 312
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§ 3478 NUISANCE Div,

. Part 3
. NUISANCE
This . Sectics
1. General Principles o i caeen. 317D
2. Public NUISANCES ~ooeveunecimmmemmemrasma s sacmmasmeamamaan s 40
8. Private NUiBGHEEY cuvrmecnsesiimmmmnsmrran e casm s cmmuma e aman GO0
Title §

GENERAL PRINCIPLES
See.
3479, Nuisance defined.
8480, Publiec nuisance.
3481, Private nuisance. :
8482, Acts mder statotory authority not a nuisanee,
8488, Continuing nuisance; liability of successive owoers for failure o
abate. bl
. 8484. Damages recoverable notwithsianding abatement.

Cross Helerences

Actions to sbate anisauces, see Code of Civil Procedure § 751 ot eq.

Rullding uaft for buman kabitation, see Health and Safety Code § 17821 et seq.

Clothes clenning estabfishments, fire puisance in, sea Hoalth ond Safety Code £ 10203,
13653, 13685, .

Fish reduction plant 88 neisanse, see Figh and Game Code § 1074

Fishing nets iltegally nsed nu noisanee, see Fish and Game Coxdn § 845,

Housing, mulgances respecting, sea Fealth and Safety Code §§ 15024, 15280 et seq

§ 3479, Nuisance defined

Anything which is injurious to health, or is indecent or offensive
to the senses, or an obstruction to the free use of property, so as to
interfere with the comfortable enjoyment of life or property, or
anlawfully obstructs the free passage or use, in the customary mannicr,
of any navigable lake, or river, bay, stream, canal, or basin, or any pub-
lic park, square, street, or highway, is a nuisznce, (Enacted 1872, As
amended Code Am1873-T4, ¢. €12, p. 265, § <84.)

Craosa Raisrencas

Abntemsent, right of sotfon, see Code of Civil Procedure § 721
‘Artexion wells, sreapped well as a poblie nuissnce, see Water Code § 305,
RBlackincks, ete., as nuisances, sce Penal Code & 12020, .
Citias of fifth and sixtl classes, sea Government Code 3§ 38TTO-IRTT5.
Concesled wenpons, earrying as s nuisance, see FPennl Code § 12028,
Defined as to,

Auto courts, ate., see Hoslth and Sefety Code § 18108,

Houging, sec [Health and Safety Code § 15024,
Peansl provisions, see Penal Code § 370 et seq.
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PL. 8 GENERAL PRINCIPLES § 3484

Vrostienlion, bedding or place na nuisance, goe Teuaj Code § 11203,
Rimiler previsiony, see Feusl Code § 374
© Weeds, rubbish and refuse as publie uuisanes, geo Government Code § 29501,

~h§_3'@'ﬁzwi¥ﬁmgg nuisance

A public nuisance s one which affects at the same time an en-
tire community or neighborhood, or any considerable number of per-
sons, although the extent of the annoyance or damage inflicted upon
individuals may be unequal. (Enacted 1872. As amended Code Am,

T 187314, ©. 612, p. 268, § 285.)

Cross Feferences

Abatement, rigat of pction, ace Code of Civil Procedure § 731,
Artesion well, not capped, ete., to provent waste, see Water Code § 305,
Austrinn ficld creas, see Ageicultural Code § 150a,

Camelthorn, see Agricaltuenl Code § 159,

Capri g trecs. sec Agrienitural Code § (D35,

Cultivated black current, see Agricubturnd Code § 160,

Pisonzed apiery, see Apriealtural Code B 077, 278, 251,

Honey unlawinlly packed, ete., sce Agricnltural Code § 543,

Iabor camp improperly matutained, zee Labor Code § 2423,

Morquito broeding plrces, see Henkth and Safety Code § 2271 ot zoq,
Stmilar provizions, see Peanl Code § 370

Weeds as publie nuisance, sce Healtl: gnd Bnfety Code §§ 14875, 14880,

§ 3481. Private nuisance o
PRIVATE NUISANCE. Every nuisance not included in the definition
of the last section Is private. (Enacted 1872.)

Cress Relerences
Remedies, ete., wee § 5501 at seq.

§ 3482, . Acts under statutory authority not a nulsance

'WHAT 13 NOT DEEMED A NUISANCE, Nothing which is dene or main.
tained under the express authority of a statute can be deemed a
huisance. (Enacted 1872.)

§ 3483. Continuing nuisance; liability of suceessive owners for
failure to abate
Succrssive owners. Every successive owner of property who
neglects to abate a continuing nuisance upon, or in the use of, such
broperty, created by & former owner, is liable therefor in the same
- manner as the one who first created it.  (Enacted 1872.}

§ 3484. Dpamages recoverable notwithstanding abatement

ABATEMENT DOES NGT PRECLUDE ACTION. The abatement of a
Ruisance does not prejudice the right of any person to recover dam-
8ges for its past existence. (Enacted 1872) o

Cross Referonces
Himilar provistons, sée Code of Civll Procedure § T31.

~ho



- § 3490 NUISANCE Div. 4

Title 2
. PUBLIC NUISA NCES

Bee. -

3490. Lapse of iime cannst legalize publie nuisance.
8491, Remedies; pubiic, '

8492, Remedies; indiciment or Information; regulation.
3493, Remedies; private person,

8424, Abatement; parties auvthorized.

8495, Abatement; private person; method.

Cross Hoferencos

Action ro.abate, aeo, alse, Code of Civil Procedure § T35 ot ang.
Aut; courts, resorte, ste. kbatement, gee Henlz.h eud Sufety Code § 1R104, 15201,
B, ot '
Cesspools and other menns of aewnge disposal, see Henlth apd Safety Coda § 4762,
Definition of public nyisance, sex § 5450, - :
Dwourine, animal afflicted with, see Agricolturs] Code § 207.7 ot seq.
ngulz_gg egg products, unlawfally packed, stored, ste, sce Agricultural Code §§ 11062,
i 3
Encroachment on,
County highways, soe Streete and Sighways Code § 14584,
State bighwuys, seo Streety aad Highways Code § 728,
Fortilizor, adultercted or misbranded, e Agricaltural Code § 10445,
Grain warehoase, Inseet infestod ag pmblic puisanee, see Agricultural Code § 12003,
Heni;héosbuzggg or enjoining nuissncee dangerous to, sec Hoolth and Safety Codo
Life insurance nualyst, snlicensed, see Insavance Coda § 172003,
Maaufacture or commergial wse in mdastrinl zone, restrictions on right to abate, sec
Cade of Civil Procedure § T33n.
Muusgoloum or ¢oiumbarium Inproperly construetsd, kee FHenlth and Safety Code § BOTE
RNarcotics, abatement of Laildings, see Bealth end Snfety Code § 11750 ot seq.
Notice to abste, nee Pennal ©ode § 372a,
Swimming pools dangerous to health, see Healch and Sefety Code 8§ 24106, 24107,

'§ 3480. 1apse of time cannot legalize public nuisance
LAFSE OF TIME DOES NOT LEGALIZE. No lapse of time can legalize
‘a public nuisance, amounting to an actual obstruction of puhlic right.
(Enacted 1872.)

§ 3491. Remedies; publie
The remedies against 2 public nuisance are:
1. Indictment or inforrmation:
2. A civil actioh; or,
3. Abatement. (Enacted 1872. As amended Code Am.1880, c.

11,p.3,§1)

Cross Aeferencos

Citles of Sfth ond gixth elnases, sns Government Code §§ 33772, 38772,
Nuisonies on tax deeded Innd, sea Hevenue and Toxation Code § 3657,
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Pt 8 PRIV ATE NIJSANCES § 3501

& 34927, Remedies; Indictnient or information; regulation

The remedy by indictment or information is regulated by the
Pens! Code. (Enacted 1872.  As amended Code Am.1380, c. 11, b
1, §2.} :

§ 3493, Remedies; private pevson

REMEDTES 10 PUBLIC NUISANCE, A private person may maintain
an action for a public nuisznce, if it is specially injurious to himself,
put not ctherwise. (Enacted 1872} '

§ 3494. Abatement; pariies authorized
AcCTION. A public nuisance may be abated by any public body
_or officer authorized therelo by law. (Enacted 1872))

Cross Referencas

City atioraey, action to shate by, sse Code of Oivil Procedure § i3
Diistrict attorney,
Civil action by to abute public nuisanee, dee Government Code § 20528,
Duty to prosecuts, see Code of Civll Procodure § T31; Penal Code § 373a,

§ 3495. Abaternent; private person; method

How ABATED. Any person may ebate a public nuisance which Is
specially injuricus to him by removing, or, if necessary, destroying the
thing which constituies the same, without committing a breach of the
peace, or doing unnecessary injury. (Enacted 1872}

Title 3

PRIVATE NUISANCES

fee,

3501. Remedies.

3502, Abstement; method.
3603. Abatemeni; nolice,

§ 3501. Remedies
REMEDIES FOR PRIVATE NUISANCE, The remedies against a pri-
vate nuisance are:
1, A civil action; or,
2. Abatement,
(Enacted 1872.)



§ 350_2 . NUISANCE Div. 4

§ 3502. Abatement; method

ABATEMENT, WHEN ALLOWED. A person injured by 2 private
nuisance may abate it by removing, or, if necessary, destroying the
thing which constitutes the nuisance, without committing a breach
of the peace, or doing unnecessary injury. {Enacted 1872.}

§ 3503. Abatement; motice

, WHEN NOTICE IS REQUIRED. Where a private nuisance results from
a mere omission of the wrongdoer, and cannot be abated without en-
tering upon his land, reasunable notice must be given to him before
entering to abate it. (Enacted 1872)

Part 4
MAXIMS OF JURISPRUDENCE

B0,
8509. Intent and effect of maxims,

3510. Reason for rule ceasing.

3511, Reaszon same.

8512, Change of purpoese. :
3518, Waiver of advaniage; law establishad for public reason.
3514, Use of rights. . g
8515, Consent; effect.

8516, Acquiescence in error.

8517, Advantage of own wrong.

351%. Fraudulent conveyances.

8519. Presumptive agency.

8520, Suffering from act of another.

8521, RBenefit and burden.

8522, Easentials to uge of thing granted,

8523, Remedy for wrong.

8524. Equally in right or in wrong.

8528, Reference of earliest right.

8526. Responsibility for unavoi dable occurrensces.
2507, Vigilance and delay. .

a528. Form and substance.

8520, Presumption of performance,

8530. Nonexistence.

8531, Imposaibiiities.

8532, Idle acts,

B8583. Trifles. .

8534, Particular and general exprassions,

a535. Contemporaneous exposition.

85486. Greater contains the less.

3537, Superfluity.

%



Title 10 ACTIONS FOR NUISANCE, ETC § 731

Chapter 2
ACTIONS FOR NUISANCE, WASTE, AND WILLFUL
Sl TRESPASS, IN CERTAIN CASES, ON

REAL PROPERTY

Son.

731. Nulsanee; action to alate; dwinages; parties authorized fo sue;
public naisance,

T31a. Nuisance; uses in indusirial, commercial or airport zomes; re-
striction on right of abaterent.

731b, Nuisanee; airport or airpark; presumption; prima facie evidence.

781ec. Nuisance; injury io cil or gas wells or formations as result of
secondary recovery operatinns,

732, Waste; partics to action; right of action; {freble damages.

733, Trespass; cutting, carrving off, or injuring trees; treble dam-
ages,

784. Trespass; culling, carrying off, or injuring trees; aciual damages
for timber from uncultivated woodland for cerfain purposes.

785. Forcible or unlawful eniry: treble damages.

§ .731. Nuisanee; action io abaie; ('[a.ma ges; parties authorized
' 1o sue; publm nuisance

An action may be bronght by any person whOSe property is in-
Juriously affected, or whose personal enjoyment is lessened by a nui-
sance, a8 the same is defined in section thirty-four hundred angd sev-
enty-nine of the Civil Code, and by the judgment in such action the
nuisance may be enjoined or abated as well a5 damages recovered
therefor, A civil action may be brought in the name of the people
“of the State of Califomia to abate a public nuisance, as the same is
defined in section thirty-four hundred and cighty of the Civil Code, by
the disiriet atforney of any county in which such nuisance oxlsts, or
by the city atiorney of any town or city in which such nuisance exists,
and each of said ¢flicers shall have concwrrent right to bring such
action for a public nuisance exisling within a town or city, and such
district atforney, or city aitoxney, of any county or city in which
such nuisance exists must bring such action whenever directed by the
board of supervisors of such county or whenever directed by the legis-
Jative authority of such fown or city. (Enacted 1872. As amended
Stats. 1905, ¢. 128, p. 130, § 1.)

Cross References

Demages recoverable in spife of abatentent of muisance, wee Civil Code § 3484,

Pafinition generally, ace Jivil Code 58 83479, 3482,

District attorney directed to bring an sction to nbite public nuisance, seo Government
- Code § 20528,

£



EXHIBIT II

Extract From 1963 Background Study '

Injury Caused by Nuisance

In discussing the extent of the legislative and judicial invoads upon
the doctrine of governmental immunity, Mr. Justice Traynor, in
Muskopf, concludes with the terse statement: ‘‘Finally, there is gov-
ernmental liability for nuisances even when they involve governmental
activity,”’ * Although undoubtedly a eorrect statement of the case law,?

B2B (1B54), in holding that & public golf course was 'w proprietary activity:
Efdml:.cgursa}aoen not serve the public geuerally but only thuse who play the
gams . . .. Many private goif courssz &re malhtuined, some for proflt, and
others as an adjunct to private cluba or assoglations. . . . [t ix zctos n
competition with other conrses, and in ita clubhoums commevcinl enterpriscy
usually ere carrlad on where cornmercial rates aru charged fur commodities and

: 8.
* Ses, ¢.0., Burnstt v. City of San Dlego, 127 Cal. App.2d 191, 152-93, 273 P.24 345,
4t ndlbd}. whers the court, without amalysis or ofp!amunn. helﬁa' that ths main-
tepance of & fAne arts gullery was clearly a govérnmental funcilon, but whers,
in the couri’s statemcnt of facis the following significant MELANCES Gr'e
emphasized : “The sccident oceurred on the premises of the Fine Arte Gallery in
on Park, which was bwlt Ly private persona on land owned by the city and
turnod over to the city as 4 pifl. ‘Tha gullery was beiug ussd By the Fins Arls
: for educational and culteral purposes, under an informal t with
the city. Under thla arrangement Lhe clty budpeted & certaln amount Jor the
operciions of the society, and the society's divector and curstor and sl of the
maintenince men and guards, with otio sxeeptlon, wers Iisted as employess of
the clty and pald by the city.” (Emﬂha.sis suppiled. )
bl a.&, Enapp v. City of Newport Seach, 186 Cal, App.2d ¥49, 9 Cal Hpte. 90
19 & aentomemant of bulldmf..anﬂ safaty regulations) ; v. Ford, 155 Cal
rd B34, & Cal. Rptr. 302 (1960) (sdministration of pubd /egistance pro-
fn.ma b&ceunty Dcépartmem of Charitfea) ; qe.‘; ¥, Czapkay, 182 Cal App.2d
3L, 8 1. Bptr. 162 (1960) (administration, of public heaith Sorvicas by a
county for a cit{)-u:mer eouiract) i Beybert v. County of Im:iecriu, 188 Cal,
App.ad 203, 327, P.2d 560,(1458) (rerulaiion of speed bottx uslng county rec-
Teatlonal lake); Armstrang v. City of Belmont, 152 Cxl App.2d Eil. 33? P.ad
935 (1033) (enforcoment of municipal eloctrical bullding code by permit aystem),
Casas of this type oflen refloct Lhe tmplicatlons of the distinction, often reces-
n.;;ulln t:xm"t ﬁr{{nﬂécglona. Letwveen misfeasunce and nonfeasance. Seg Aalscuy-
1 i (3 1 -G8 infra.

“Hu::?pf‘;. %’E'ﬂ“ Hosp. glat.. 86 Cal.2d P11, 321, 11 Cal. Rptr. B9, $5, 359 I"2a
I:Iu:%gpt‘ 6'3 (1mani;’¢ Hosp. Diat., 55 Cal2d 211, 219, 11 Cal. Rptr., 89, 34, 358 P24

To the name effect, sss Fhillips v. City of Pasadena, 27 Cal2d 104, 182 P,
{1945{)' Hasscll v, cn;c' & County of San F‘rnnnn:':m 1 Cs!.ltl' 168, %3";{55

031 {1938 ; Adams v. ity of Modeato, 181 Cal 501, 68 Fac. 1058 138015

3—E3016
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the laconic way in which the rule is stated fails to give even a hint of
the remarkable way in which the so-called ‘‘ nuisance exception’’ gradu-
ally developed or of the theoretical foundations for its acceptance.

" The early California cases involving alleged nuisaneces created or
maintained by public entities are characterized both by the willingness
of the appellate courts to sustain liability and by the pauncity of any
discussion of governmental immunity or of reasons why nuisance cases
were deemed exceptions to the immunity rule. In perhaps the earliest
case, decided in 1881, for example, the court held actionable the flood-
ing of plaintiff’s land by reason of the improper construction by the
defendant city of a drainage canal® No discussion of Jegal concepts

_prolongs the opinion: if the facts were as alleged in the complaint, it

was 100 clear to warrant diseussion that the city was liable.

Three years later, & judgment for damages was sustained in behall
of a property vwner injured by reason of the maintenance nearby of
an open sewer ditch earrying noxious and offensive wastes from a
public hospital. Only the briefest hint of legal theory is conveyed by
the eourt’s brief comment to the effect that the city ““had such pro-
pristorship of the . . . hospital as to render it liable in damages.”¥
Although these cases were marking the foundations for a long line of
later decisions, they failed to articulate in any meaningful way the
logic and rationsle of the exception.® 'L

. Pinally, in 1885, the Supreme Court prappléd with the theoretical
problems involved, but with *only limited success. The obstruction by

“ a city of a natural watercourse in & mauner which had resulted in

injury to property, held the couri, was ‘*a most flapgrant {respass on
the rights of [plzintiff] in the shape of a direct invasion of his land
amounting to a taking of it . . . occasioning inconvenience and damage
to him and thus constituting & uwuisance.'' 7 Although the eourt's lan-
gnage appears to irest as practicelly synonymons the distinguishable
legal principles relating to trespass, nuisanee and inverse condemnation,
and thereby is less thap helpful, the balanee of the opinion appears to

positively rest Iiability upon the theory of inverse condemnpetion—that

is, on the theory, which was consistent with the facts, that the injury
to plaintiff’s property had resulied from the construction of a publie
improvement for public use and hence was damage for which just com-
pensation was required to be paid under Seetion 34 of Article T of the
Constitution.?

Students of the judicisl process have often noted the remsrkable
generative powers of legal doctrines. The history of the “‘nuisance ex-
ception’’ is a case in point. The court’s attempt in 1885 to rest the

:Ta?:ols v. Clty of Sacramento, 68 Cal. 598 (18813,
m V. County of San ancisen, , 3 Pre, 12 .
HETEERL § P 1T Do ooy o sam rante, o
- RIEAR) m m V. CIt; unty of Sanh F . v
l%h:c. 12% (1584}, ham cecaslonally {ed courtsyto thsheong&:tles:o’n&tm Er?:a
basls of liability In thot case was not nuisance but negligence In s propristary
capacity, Sae, e.p., Beard v. City & County of San Franclseo, 73 C?:l. App.2d
53, 758-57, 150 P.2d 744, 744 (1%47): nnd of. Chafor v. City of Long Beach,
175 Cal. 478, 163 Pac. 670 (1917). On the other hand, the Bliom ca=s has been
authoritatively cited as ono of the heding decisions on nulsanes Habllity as an
sxception to the govermmentnl immunity doctrins. SBee, =g, Vater v. County of
?an& 1“A$'2’5&1f§5'3f‘?’p§fds s“a?sgs)”; Ambrosini v. AMsal Sanitary Dist.,
T Conift v, City & County of San Francisco, 67 Cal 45, 49, T Pac, 41, 44 (1885},
tFor & full discussfon: of inverse condemnation, see the text at 102108 supra.
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exception on an inverse condemuation rationale was reinforced, but

—only feebly, by a few Jater opinions showing recognition of this theory.?
! The generai stream of decisions, however, ignored the docirinal content

v

introduced in the 1885 decision, and simply followed its holding.?®
Various forms of governmental aectivity were thereby found to be
actionable nuisances, including both neghgent maintenance of facilities
like sewers and storin drains,'' as well as deliberate construetion of
fmprovements, which caused forescesble flooding or other injurious
consequences to private property.!? .

In recent years scveral decisions?® have emphasized that in order
to recover under the ‘‘nuisance exception’ the plaintiff must allege
and prove facts which bring the case within the statutory definition
of & nuisance as set forth in Section 3479 of the Civil Coede; ' but the
courts {and apparently counsel as well) have ordinarily ireated the
legal theory of liability us settled. With only one notable exeeption,
the recent opinions merely cite previons decisions, deeming it unneces-
sary to indulge in either legal analysis or doctrinal discussion, to sup-
port the' rule of liability for nuisance even where a governmental
aetivity is involved. '

The one exception is the recent ease of Vater v. Counly of Glennt®
Prior to this Ltigation, practically 2}t of the nuisance actions against
public entities had dealt with either an actual physical invasion or
injury to property or with such an interference with its comfortable

* How, a& fyler v. Tehama County, 103 <a). €18, 42 Pac. 245 (1395) ; Stanford
v, Qlty & County of Sun Francisee, 111 Cal, 198, 43 Fac. 685 (1896) ; Guarkink
v, City of Patnluma, 112 Cal 306, 41 Pac 570 (18363,

¥In addition to the cazes clted in notes 11 and 12 infrs, see Poterson v. City of
Sanis Rosa, 119 Cal 357, 51 Pac. 5857 (1887) (pollution of siream by municipal
sewngey. Bee also, to the same offect, People ox rel Lind v. Clty of San Luls
Oblapo, 118 Cal. $17, 43 Pac. T23 (1§97); People vy Clty of Readley, $8 Cal
App. 400, 226 Pag. 408 {1824). "1 !

© 8pangler v. City & County of San Franclsco, 84 Cal 12, 21 Pac. 1091 (1398} i

t malntensance of sawer line); Kramer v. City of Lon Anieles. 147 Cal. 468

& Pat 384 (1905) (negligent meintenanca ol storm drain) ; Ambrosinl v. Allsaf

Sanitary Dist, 154 Cal .;dp?izd 780, 317 P.2d 33 (1957} .(neghigent maintenante
of sswer outfall line); Mulloy v. Sharp Park Senitary Dist, 161 Cal. App.lid
418, 380 P24 441 (1958) ineg igent iInspection and maintenance of sewer lines).
Has also, Behr v. County of Ssnta Cruz, 172 Cal. App.2d 637, 342 P.2d 937 (1958)
{ ant maintenance of rubblsh dump) ; Bright v. East Side Mosquits Abate-
mt iti‘ § Cal, App.2d 7, 3353 P.2d 537 (1569 (negligent mcaquito abate-
mnent wetivitien},

i Richardson . ity of Eurcka, 88 Cal 443, 31 Pnc, 46§ (1392) (cbstructlon of
naiural waterconrse): Lind v, Clty of San Luis Oblape, 103 Cal 340, 42 Pae.
437 {1!!53 (sewage dlsposal system) ; Adamas v. Clty of Mpdesto, 121 Cal 591,
% Pae 1083 (1501} (open sewer ditch): Dick v. City of Los Angeles, 34 1

:,tpg. TU4, 155 Pac. 703 (1917) {obstructlon of wetercourse): Weisshand v. City
ptaiurns, §7 Cal App. 296, 174 Pac. 858 (1913) (obstruction of watercourse)
Huenel! v. City £ Counly of San Franclseo, 11 Cnl2d 185, 78 P.2d 1021 (1538}

- (eomtort etation in public park) ;- Philllps v, Cltfy of Pasadena, 27 Cal2d 104,
163 P.24 635 (1945) (vacatlon end barricading of public ropd) . Ingram v. City
of COridlay, 108 Cal. App.2d 815 234 P.2d 798 (1350} (pollution of water in
stream by dischargs of sewage therein). See also, Jurdine v. Clty of Pazadena,
189 Cal. 8¢, 348 Pac, 125 (1925).

B YVater v, count_r of Glonn, 49 Cal24 £15, 323 P.2d 85 (1958); Mercado v. City of

ens, 1758 Cal Ayap.zd 235, 1 Cal. Rptr. 134 (195%); Zeppi v. State, 174 Cal
App.ta 484, 345 P.2d 33 (1939); Mulloy v. Sherp Park Sanitary Dist,, 164 Cal.
ADDLd 438, 330 P.24 441 (196R). Bee also, Womar v. Clty of Long Heach, 5
C:I'Ap 24 843, 114 .24 T84 (1041).

Hlan Civ. % § 3478 provides: “Anything which Lz infurious to health, or i iu-
decent or oensive to tho penses, o1 AR rootion to the free use of proporty, so
as ty interfare with the comfortable enjoyraent of life or property, ot unlawtully
chatruetzs the free passaze or uxe, In the customary manndar, of any navigable
Iake, or river, bay, BLream, canal, or basdn, or any publle park, squars, street, or

1s tzance.”
» 308 b oa Bie (1967, vacated mad suparsoded by 49 Cal3d 915, 323 P.2d 5 (1358).

.«
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and usnal enjoyment as to impair its value.’® Thus, although the under-
lying inverse condemnation rationale advanced in 1885 bhad apparently
been lost sight of, the actual decisions were generally consistent with

. .the.basic.theory that there was a taking or damaging of private prop-

erty-for public use.

The Vater case involved an action for wrongfu! death—a type of
action which, at least for inverse eondemnation purposes, has never
been regarded as one for injury to property.!'” The concept of juverse
eondempation, however, is wholly inapplicable unless some properiy
has been either taken og damaged.:® Yet, since governmental immunity
barred relief on ordinary tort grounds, plaintif in Vater sought to
adopt the ‘‘nuisance exception’’ theory as a plausible basis of recovery
in' the absence of s statutory waiver. The issue was thus presented
whether linbility for nuisance was merely an aspeet of inverse condem-
pation {in which ease Mrs. Vater eould not recover since no property
was iaken or damaged) or whether its persistent judicial acceptance
had generated a basis for nnisance liability which was independent of
property postulates,

‘The Distriet Court of Appeal analyzed the nuisance precedents and
concluded thai they were either founded on the concept of inverse
eondemnation or were instances of proprictary activities for which
governmental tort liability was recognized to exist, and held that

wrongful death in the course of & gomrnmentzi‘fnnetion could not be

yemedied on the nuisance theory asserted by plaintiff.’® On hearing by
the Swpreme Court, however, the availability of the nuisance theory
a3 an exception to the governmental immunity doctrine was exp

affirmed, despite the Court’s recognition that inverse condemnation
would not support plaintifi’s action; but, on the facis pleaded, the

“Court concluded that no nuisance as defined by law had been shown

to exist.?® By accepting the plaintift’s legal premise that the huisance

theory was perfeetly appropriate in a personsal injury or wronginl

death action, and denying relief solely on the facts, the Court thus

clearly demonstrated that the *‘nuisance exception’’ was an independ-

ent vehicle for redressing all types of tortious injurics to which it was

Itnl:;gically alpplicable. Cases decided subsequent to Vater have followed
is view.? .

#*0f the nulsance cases clted In notes .12 supra the onty ome which may have In-
volved personkl injuries wis Bloom v, Clty & County of Sen Francisco, §4 Cal
508, 3 Pae. 129 (1884). Althou the comg'ln.!nt alleped physical fimess of the
tafntifts resviting from the nofsances complaingd of, the reported opinfon is mo
{ef that it 1a lmpossible o aacertain thersfrom whether the dama awarded
were for such physical infurles or Yor tmpatrment of value of the land &ns to
its bhelng render unintabitable, Also, that onze may not, in fect, have basn
Ancided oo 8 nulsance theory, Ses note € aupra.
w Although wrongful death has been regarded ex a form af ketion for !njurles to
gropeﬂy for purposes of survival of actlons, see Hunt v. Authler, 38 Cal.2d 238,
&) P.2d 913 171 A.L.R. 1578 £194G), it 1a not deamed to be within the raticnale
of laverse condemnntion. Brandenburg v. Loa Angeles County Fleod Control
Dint., 46 Cal App. 24 308, 114 F.24 14 (1841).
is flga discunslon in texi at 102-104 2upra.
* Vater v. Connty of Glenn, 308 P.id 844 (Cal App. 195T).
# Vater v. County of Glenn, 43 Cal2t 816, 333 P.EA B5 (1958). -
vBﬂfht v. Fant Side Mosguito Abatement Dlst., 163 Cal App.2d 7, 338 P.2d 827
. 1858}, holding thut good cauze of aciion for personal injurles wae stated on
© poleance theory against dlstrict engtied In olearly governmental functlon. Hea
also, Mercado w. City of Pasadene, 176 Cal. App.2d 28, i Cal. Bptr, 134 ({1!5!).
conceding that nulsance theory in eppropriate in personal injury aetion, but kold-
%ﬁhu K iisance was pleaded in fact; Zeppl ¥. Blate, 17¢ Cal. App.2d 484, 348

3§ (1969 {aamb!e).@
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Thus, ever l'_mfcre Muskopf & person injured as a result of a *'govern-
mental'’ activity of & public entity could recover in tort, notwithstand-

. ing the immunity doctrine, if the lujury resulted from a nuisance. The

significance of this *‘nnisance exception’’ stems from the fact {het many
fort situations involving ordinary negligence, for which governmental
jmmunity would otherwise be a complete defense, may reasonably be
construed as within the coneept of puisance. For example, when county

_employees through negligence obsenied & public highway with smoke

from weed-burning operations, the court in a recent case found & basis
for liability in the Public Liability Aet of 1923 ; 2 but when mosquito’
abatement crews of & mosyuito abatement distriet did substantially the
aame thing, the court, finding the Public Liability Act inapplicable to
such & district, affirmed Jability on a muisance theory.2® Again, negli-
gent maintenance of a public rubbish dwap in such & way as to permit
fire to escape therefrom may be actionable gither under the Publie
Liability Act,2® if applicable, or may be regarded as an obstruetion to

_the free use of adjoining property which. interferes with its comforiable

enjoyment, and hence an actionable nuisance.?® Similarly, ordinary
negligence in the routine mainienavce of a sewage or storm drainage
syetem will not support an action in inverse condenmation for resulting
property damage® but relief may be obtained nnder the Public Lia--
bility Act,?” er where that statute does not apply, in au action founded
on a nuisance theory.®
In these end other cases, in other words, the eourts have employed
the nuisance rationale as a technique for retreating from governmental
nonlizbility for negligence.?® BEven the expre statutory admonition
that **Nothing which is done or maintained under the express anthority
of & statiute can be decmed a nuisauee’ 30 was effectively eliminated
s 8 barrier o this result by the simple expedient of holding that gen-
era! statutory sutherity to engage in the partienlsr activity (as dis-
tinguished from explicit authority to create the nuisance itself) would
not be construed to authorize the crestion of a nuisance.3 The practical
nence of the development of the *‘nuisance exception’’ was thus
to cut down the avea of ‘“‘governmental’’ immunity. Unfortunately, by
assimilating ordinary negligence within the definition of a nuisance, a

= Taflbet v, County of Santa Clara, 149 Cel. Agp.m ¥05, 208 1,24 356 (1557).

ZL:{I‘;‘S!‘E' East Side Mosguite Abatement Dist, 168 Cal App.2d 7, 335 P24 627
——— N
L] erson ¥, Connty of Santa Crus, 174 Cal. App.2d 151, 344 P24 421 {1959;. Bes

al Qaborn v. ity of Whittler, 103 Cal. App.2d 606, 230 P.24 132 (1851

'.!300 Benr v. County of Sante Crux, 172 Cal. App.2d 697 342 .34 987 (1859),

See Bauer v, County of Ventura, 4§ Cal.2d 276, 289 P.3d 1 (1555), =a discussed in
the text at 105-106 pupre.

® See Knight v. City of Loa Angeles, 28 Cel.2d 764, 160 P.34 712 {1545} ; Selby V.
County of Sseramento, 139 Cal App.Bd &4, 294 ©.2a 508 (1856). J7. Bauer v.
Coonty of Ventura, 46 Cal.2d 278, 283 P.2d 1 (19%55).

»XMultoy v. Enarp Park Sanitary Dist, 16¢ Cal. App.2d 438, 330 P.2d 1 mssg;
Ambrosini v. Allsal Sanitary Dtst., 154 Cal App.2d 728, 517 P.2d 33 (1987}
Kramer v. Clty of Los Angeles, 147 Cal, 663, §3 Pac. 334 (1906} ; Spangier .
ity & County of San Franclsco, 34 Cul 13, §4 Pac 1051 {13803,

# § poord, ProssEx, ToRTE 175 (2d ed. 1962).

Q. Crv. Copx § 132w of San Franclsco, 11 Cak20 168, 79 F.3d 1021 (1838

¥. ¥ unty 0} San nelsen, k20 , T8 P. 1421 X3);
Bright v. Daast Bide ‘h{osquit:o ‘Abatement Diat., 168 Cal. App.2d 7, 335 Pg.!d 5)31
196%) : Behr v. County of Bants Cruz, 172 Cal A .Ed 697, 342 P.2d 8AT
i;ES‘;: Arabroalni v. Alleal Sanitary Dist, 154 Cal App.3d 710, 317 P24 33

| e
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substantial degree of uncertainty and eonfusion was introduced inte
the law, thereby tending to invite unneeessary litigation.

. Relevant to the purposes of the present sindy is the predominance
of nuisance cases which Involve either sewage or storm drain systems,
or publie improvements which obsteuet natural watercourses and eause
flooding of property.? To the extent that the nuisance eoncept provides
en auxiliary remedy where inverse condemmation is insnfficient to
supply complete relief, these decisions appear to indicate & recurrent
and deep-seated judieial consensns as to the need for aome devies for
rendering justice in snch cases. Water pollution, noxious oders, flood.
ing of property and the like are hazards of property ownership whieh
may be endurable in an econoryy founded upon private property if
legal redress is generally avzilable; but where sueh interferences must
be borne by the injured person alone, the risk of disrupting or frus-
trating the legitimate and desirable expectancies of property owner-
ship beecomes so great as to demand the strongest possible justifieation
for its existence.

In most such cases, however, intelligent planning and consecientious
performance of duty, with decont eonsideration for the welfare of
property owners, would permit public officers to minimize the risk, if
not eliminate it entirely. The ever-present problems of public health
and sanitstion are not significanily advanced toward solution by the
easy expedient of dumping raw sewage intg § nearby stream or into

an epen field. A desive for street improveniénts doasn’t justify the

obstruction of & natural watercourse with fill, therchy causing the
inundation of neighboring land, when an intelligent use of culverts
and drainage ditches conld aveid the diffieulty. Sound public adminis-
tration, iz other words, demands a reasonable degree of care in the
planning and mainienance of public improvements of this type which,
it not done carefully, threaten serious injury of a lasting nature. Sinee
the resulting fingneial burders, for the most part, are aveoidable, the
threat of liability for nwisance may be greatly reduced by, and thus
eonstitutes an incentive to, good government. ‘

The rationale here supgested admittedly is not explicated in any of
the reported cases. It seems consistent with the results resched, how-
ever; and at least may suggest certain realistic eonsiderations of sound
poliey which may justify somewhat different legislative treatment of
injuries resulting from public improvements and maintenance of con-
ditions on public property whick may affect surrounding property and
persons thereon, as compared to other types of torticus governmental
conduet. A similar distinetion already has motivated mueh of the exist-
ing egislation in California relating to governmental tort liability.®® To
treat the nuisance cases as simply irrational anomalies would, it is sab-
mitted, overlock potentiaily distinguishing poliey eonsiderations which
deserve careful exploration.

B Sea the cases cited in notes 3, 4, 7, 10, 11 and 12 zuprq.
¥ fles the discussions In the texti of Publie Llability Acet at 4%-59% suprs; statotory
finblltisa in weed pbatement work at §3-65 supra; damagea resulting from publlc
mrﬁrsmﬁnt projecte 8t 75-97 supra. Compsre the stalutory lmraunitles from
y dlse

at 174-830 anpm.ﬂ\

™
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§5.10 SUBSTANCE OF 1953 ACT / 128

d. [§5.10] Nuisance

Cloarly Govt © §615, construed with the rest of the California Tort

o Claims Act, was intended to elinfanic any public entity Yiahility for
] Fl i r }

-damages on the ground of eommon Yaw nudsance. (The right to specific
relief to enjoin or aliale o nuisance, howoves, was expressly preserved,
Covt € §514; see $5.13.3 As the Senste Judiciary Committee pointed
oitl, “there i3 no section i this statuie declaring that public entities
are Tiable for nuisance”™; hence, any clain (o dainages for nudsance will
have to be predicated on “the provisieons relating to dangerons condi-
tions of public property ur , ., some other statule that may e applicable
to the situation.” Senate [, Apr. 94, 1063, p 1887; Part V, Legislative
Commiltee Comment, $815

This legislative intent way not be entirely offective. The concept of
nuisance as 2 basis for government tort lability, nolwithstarding the
immunity dectrine, erigivated nnder the inverse condemnation theory.
See §§1.90-1.21, T'o the extent that this theory is recognized, misances
may still be actionable in isverse coademnatjon suils, at least for prop-
erty damage. Conupore $1.21, .

‘Several nuisance decisions have predicated public entity liability on
proof of facts bringing the case within the definition of a nuisance in
CC §3479. k.g., Vater v County of Glenn (1958) 49 C2d 813, 323 P2d 8%
Mercado v City of Pasadena (1850) 176 (2424 28, 1 CR 134; Zeppi v
State {1959) 174 CA2d 484, 345 124 33; Mulloy v Sharp Park Sanitary
Dist. {1958) 164 CA2d 438, 330 V2d 441 Civil Code §3484 declares
that abatement of & nuisance {whick ix still permitted by the 1963
act—see Covt O §814) “dees not prejudice the right of any person to
recover danags for its past existence™; CC §33403 and 3501 authorize
a civilZon as a nuisance xesncdy, Thus, although Govt C §815 was
intended to preclude nuisance Lability except when provided by stat-
ute, it is not clear whether CC §§347¢, 3491, and 3501 are the necessary
statutory exceplions. "

The fact ihat thess sections are gencral in langnage, and do not
specifically refex to public entities, does not preclude their application
to such entities, because generally worded code sections are applied
to governmental bodies if no impairnent of sovereign powess would
result. Flowrnoy v Stute {1962) 57 024 487, 20 CR 627 {(wrongful death
statute held applicable to public cntities), However, in light of the
legislative fntent {0 precinde nuisance liability unless provided by a
statute such as the speeific dangerous comilition statute, the sounder

.-'_!__
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view, it is submitted, would deny application of the Civil Code’s gen-
eral pmvmom and vegiire public entitics’ l‘dl‘id wee Jiability to rest on
statntery language €Xpres siy applicable to public entitics. See Part V,
Law ’{(,wamu Commiscion Coromend, $1830,

e. [$5.11] Other Ceneral Bintutreys Provisions
§

It is now clear that generel statutory Junguage is anp"* able 1o pub-
lic-entities, absent legislative infont to tim coatrary {compare §5.10),
unless application mml(" siabslon %u:}} impair their sovercign powers.
Flourney v 5t 7 C24 497, 20 CR 627. Thus, a r::ossﬂgl sonres
of government tort iubxia W OHLY L{: mx.uﬁ in general smiutcs imposing
liability on private persons in defined cucumstances. See, e.g., the dis-
cussion of Veh C 61?15{3 L §7.65,

Some provisions of the Culiformda Tort Cleins Act vefer 1o other
enactments for the standard of liability, For example, public entities
are lable for failure to exercisc reasonable diligence to discharge a
mandatory duty impme?‘; by enactment  Govt (‘ §815.6; sce §5.38, If
- plaintif's injuy is cansed by breach of a dutly ﬁ'{atf‘ by a statute,
charter provision, ordiurnce, or vegulation, this statutory Ilé'iblhlj may
be applicaivie. Sec $§5.35-5.40

i3, Simidarly, if }:ﬂis.afr e measures sstab-
lish standads to wlich public om ')Inw*ca mast conform at the risk of
personal tort hability, breach may he a basis of entit y lability under
respondeal superior. Govt. O {8 15.2; sec §6530-3.3.

3. 1§5.12] Contractual Liability Nat Affected

Governmental immuuily {raditionally did not preclude enforcement
by judgment of contract oiﬂwamma of public entities that had con-
sented to be sued. See §1.5. This policy has been continued by the
California Tort Claims Act, which decloves that nut}u g in its sub-

“stantive provisions “allecis Lability bascd on cantract” Govt C §814.
ﬁpparent?y} a tortious act or oruission {or which statutory immunity
is available (see §{5.27-5.20) may none theless be actionahle if the facts
lend themselves to rleudnm arit prook on & v yecognized contract theory,
For example, the 2ot declares public entitics fmmune from liability
for an injury caused by nn.s_reim,:.ent(a{mn by their employees. Govt
C §8185; sce $§i5.65-5.67. But, under §814, such misrepresentation is
actionable if it constitutes 1 breach of contract, as well as a tort, since
the contractual remedy is st avaflable. CL "mum » McCue Constr,
Co. v Superior Court (1962} 57 €20 508, 20 CR 034, Similarly, the state
may be held Hable, notwithsumding au applicable tort immunity, for

)
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5.10 Nuisance Linbilily

The present siatus of nuisance concepts, as & basis of governmental
tort lability, fs uncertain {or reasons mutlined in Govt Tort Liability
510, However, cases decided since the enaciment of the California Tort
Claime Act of 1943 have implicdly segerded nutsance faw as stall
available In actions against pablic entitaes, alihoush no epinion has been
found which undertalzes @ carcful anaivsis of this branch of the law.
See, e.g., Lombardy v Peter Kiowit Sons” Co. {1965} 206 CA2d ..
72 CK 240 {nuisance liability deuded on merits), Granone v Los Angeles

A963Y 231 CALd 629, 42 CH 3D {availsbilidy of nwisance remedy
;

¥ H
affirmed, but withoul decussion of tipact of the act) {alfernate
ground).



