#52.,10 9/17/69

Memorandum 69-11h

Subject: Study 52.10 - Claims Statute

As you know, the Governor has vetoed the bill recamended by the Commis.-
sion relating to claims against public entities and the statute of limitations.
The Governor vetoed the bill because he did not like the provision permitting
the late filing of a clalm where & public entity had actual notice of the
accident and injury and would not be prejudiced by the late filing. Althougn
the League of California Cities and the Attorney General's Office had no
objections to the provision, the Department of Public Works felt that it
would be an undesirable change in the law.

The provision to whiéh the Department of Public Works cbjected was not
included in the Commission's printed recamendation. It was added to the
bill in order that the State Bar would support the bill. The staff recom-
mends that the 1969 recammendation be again submitted to the Legislature in
1970 after the provisions relating to late filing of claims have been deleted.
The bill will be supported by the public entities in this form and we shoulil
have little difficulty in obtaining its enactment. Attached to this memorandum
is a copy of the bill in the form in which it should be subtmitted to the 197C
Legislature. There were some clarifying changes made in the bill after it:s
introduction which we have included. We would print in our Annuel Report the
bill and the comments, but we would not prepere any new preliminary porticon
of the recammendation since the discussion in the earlier recammendation is
still applicable.

Eeapectfully submitted,

John H. DeMoully
Executive Secretary



RECOMMENDED LEGTSLATICH PULATING TG THE CLATHM. CTATUTE

An act to amend Scelion 352 of the Codc of Civil Protcedurs
and to gmend Sectinns 2108, 911.8, 713, 845.6,
and 950.6 nf, and ty adid Seetion 915.4 to, the Govern-
ment Code, and to amend Scetion 31 of the San Joaquin
County Flood Cenlrel and Waler Conscrealion District Act
(Chupler 46 af the Stainfes of 1936, Pirst Nxtrgordimary
Sessivn), Scetion 10 of He Kern Caunly Waoler Ageney Jlel
(Chapler 1603 of the Stututes of 1361), Seclion 23 of {he
Desert Water Agoney law (Chapler 1068 of the Statuics of
1961), and Sceiion 23 of the Sun Corgonio Puss Waler
Agency Law (Chapler 1135 of the Sintutes of 1961 ), relating
{0 claims aguins! public calilics and public employees.

Tho people of the Stale of California do cnoct as follows:

Sromon 1. Seetion 352 of the Code of Civil Procedure i8
amended to read: ‘

952, {a) If a person entitled to bring an action, mentioned
in ehapter three of this title, be, at the time the cause of aetion
geerued, either:

1. Under the age of majority ; or,

2. Insane; or,

3. Imprisoned on a criminal charge, or in execution under
the sentence of a eriminal conrt for @ term less than for life;
or,

4. A married woman, and her husband be a necessary
party with her in commencing sueh action;

the time of such disability is not a part of the time limited for
the commencement of the aetion.

(b) This section does not cpply 1o an action against 6 pub-
lic entity or public employee upon o COUSE of aetion for whick
a cloim is required fo be presenied in acenrdunce with Chapler
€ (commencing with Section 900} or Chopter 2 { coMmmMERLIng
with Section 910) of Port 3, or Chapler 3 ( commencing itk
Soction 950) of Part 4, of Division 3,6 of Title 1 of the Govern-
ment Code.

Commen?. Subdivision (b) has been ndded so that Section 352, which
10 toll the statute of limitations for minors, insane PereOLS,
and prisoners, will not apply to the csuses of action sgainst & puble



entity or public employce deseribed in this subdivision. Such aetions
are governcd by the period of limitations specified in subdivision {(a) of
Section 5.6 of the Government Code, To safeguard the minor or in-
competent from an inadvertent reliance on the tolling provision of See.
tion 352, rotice of rejeetion of his elaim in the form provided in Gov-
ernment Cods Section 913 is required to be given by the public entity.
Tf uotice is not given, the claimant has two years from the acerual of
his cause of actiom in which to sue, See Government Code Section
545.6(a). :

Special exceptions for prisoners exist in both subdivision (b) of Seo-
tion 945.6 and subdivision (¢) of Section 950.6 of the Government Code,
which toll the statute of limitations during the period of their civil dis.
ability.

The other general provisions of the Code of Civil Procednre relating
to the time within whieh actions must be commeneed-—Scctions 350,
351, 353-363—are applicable to actions against public entities and pub-
lic employecs. See Williams v. Tos Angeles Metropolitan Transil
Authorily, 68 Caf.2d 599, 68 Cal, Rpir. 297, 440 P.23 497 (1968).
Bae also Government Code Seetions 9502 and 950.4.

Sec. 2, Sertion 910.8 of the Government Code iz amended
*o road: ‘

9148, £+ If in the opinion of the hoard or the person
dewsgnated by it a elnim ng presented fails to eomply substan-
tinlly with the reguirements of Beotions 910 and 910.2, or with
the reanirements of a form provided under Section 9104 if a
elaim is presented pursunant thereto, the board or such person
may, at any time within 20 days after the claim is presented,
give written notice of ity insuffieleney, stating with partico-
Iarity the defects or owmissions therein. {b> Suach notice may
shall be given #m the manner preseribed by Beclion 9154, per-
sonally p the Dorsen presenting the elaim ox by meiling # 4o
the addross; 4 anys ptated i the elaim an the addrens to which
the pevson prosenting the aluim desizes Betiens 4o be nendt: 3
#e srel aldrens is ntated in the slaim; the netise max be mailed
to the addeess i any of the elnimant as steted in the epip
+¢3 The board may not take netion en the elaim for a period
nf 15 days after such notice is given.

Comment. See the Comment to Section 515.4.

8rc. 3. Bection 911.8 of the Government Code is smended
to read :

911.8. Written notice of the board’s aetion upon the ap-
plication shall be given in fthe manner prescribed by Section
9154, e the elaimant persenally or by meiling ¥ to the ad-
dress: if any; stated in the prepesed elair a8 the addroms to
whieh the person malking the applicatien desires notiees to be
be malled to the address; i any; of the elaimunt a9 stated in
the elaim: No notice need be pivon when the propesed elaim
failn 10 state either an address to whieh the pewon proseniing
thoe elaim desires Botiees to be nant or an addrens of tho elaimant:

Comment. Sce the Comment to Section 915.4.

-
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BEo. 4. Seetion 913 of the Government Code is amended to
read:

913. (a) Written noties of any the action taken under Bee.
tion 9126 or 912.8 or fhe snaction whick se deemed rejection
uadarﬂactionﬂ.?.&ﬂioeﬁsgaehiminmbuinmm
be given in the monner presoribed by Section 915.4, Such notics
may be in subsiantiolly the | ing form:
to the person who preccnted the elainy Such notise may be
givmbyuﬂhgiﬁhﬁem#aﬁm&inﬁpe@u

poress

%nmmﬂmwmu&emm
&oeﬁmdﬁk&ﬂoﬁushhmwmdﬁemdthm

“‘Notice is kereby given that the claim sohsch you presonied
to the (insert title of board or officer) on (indicate dats) was
{indicate whether rejecied, aliowed, ollowed in tho omount of
S and rejected oz to the dalamce, rejecied by opers-
tion of law, or other appropriste language, whichovsr it ap-
p}i‘c:bl)e,’l’on (indicate daie of action or rejociion by operation
of law )},

(b} If the claim it rejected in whole or in parl, the notice
required by subdivision (o) shall imeluds a Wernisy in sud-
staniially the following form:

“WARNING

“‘Subject to certain exceplions, you have only siz (6) monihs
from the date this notics was personally delivered or deposited
¢ the mail to file a court actson on this claim, Ses Government
Lode Bection 945.5,

“You may seck the odvice o{ an atlormey of your choics in
tonaection with this mattor. .

f you desire to rconsult an

attorney, you should :lo so immcdiabely.”

G - Subdiviston (a) of Section 913 3¢ #ncnded to require that
Writtea notics of either aceeptanee or rejeption be given by the publio
entity in every ease in which a claim is reguired to be presented under
Chapters 1 and 2 of Part 3 of Division 3.6. The notice serves to keep
each elaimant aware of the status of bis olaim and guards agninst an
inadvertent failure to sue on a rejected claim within the applicable
time Hmit. The notice must be given in compliance with the uniform
procedure preseribed by Section 915.4, An optional form of motice is
set forth in subdivision (a).

Iftheehiminrsjeutedeitherinwhokorhpart,snbdiviaien (b}
requires the public entity to inelude with the notice s warning concern.
ing the applicable statnte of limitations and advice to secure the sery.
icen of an attorney. The notise and warning will alert the claimant, at
the time of rejeetion, of the time allowed to pursue his eclaim in the
eonrhcndwillpromtsminororheonpetentlgnimt ab inadvertent
reliance on the gencral tolling provisions of Code of Civil Procedure
Beetion 353. Boe Code of Civil Prosedure Section 352 and Government
%Bu&n%ﬁ.ﬂ(a}.%ehﬂﬁommdthem&emm
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on the language of the notice required by Code of Civil Procedure Sec-
tion 407 to be ineluded in & summons,

S8ec. 5. Section 915.4 iy added to the Government Code, to
read:

9154. (a) The notices provided for in Sections 910.8, 811.8,
and 913 shell be given by:

{1} Personally delivering the notice to the person presenting
the claim or makmg the applieation ; or

{2) Mailing the notice te the addm if any, stated in the
claim or application as the address to which the person pre-
senting the elaim or making the application desires noticea to
be sent or, if no such address ia stated in the claim or appliea~
tion, by mailing the notice o the address, if any, of the elaim-
ant ge stated in the elaim or application.

(b) No notice need be given where the claim or apphunon
fails to state either an address to which the person presenting
the elaim or making the application desires notices to be sent
or an address of the clatmant,

Comment. Bection 815.4 is now, but it incorporates the substance of
former Bections 910.8(b), 911.8, and 913, It makes uniform the manner
of giving ail notices under this clmpter ‘Where gotiee is given by mail,
Saction 915.2 is applienble.

Sn‘t:.d 6. Seection 945.6 of the Government Cade is amended
to read:

945.6. (a) Execpl ay provided in Sections 846.4 and 946.6
snd sobject to subdivision (b) of this apetion, any snit bhronght
against a public entity on a cause of action for which s claim
in pequired to be prosented in aesordance with Chapter 1 (com-
menmeing with Seetion 900) and Chapter 2 (commencing with
Seetion 910) of Part 3 of this division must be commenced :

(1) If writien nolice is given in acosrdance with Section
913, within not loter thun six months after the date the slaise
mmﬁa&mby&e%wnd&mﬁbmmm
by the beard; in secordanve with Chapters 1 end 3 of Hant 8
of this divivion; or such notive i porsonally delivered or de-
pesitcid in the ey

(2) If written notice is nol given s aecordance with Soe-
tion D13, within ene yess two years from the acerual of the
eause of action ; whiehuver peried expires later . If the perind
within which fhe public entity é¢ required lo oct is extended
pursuoni lo subdivision (b) of Beclion 912.4, the period of
swch cxiension is not part of the fme liwited fur the commence-
ment of the action under this paragraph,

(b) When a person is unable to commence a suit on a cause
of aetion deseribed in subdivision (a) within the time pre-
scribed in that subdivision beeause he has been mentemced to
imprisonment in u state prisox, the time limited for the com-
mengement of such suit ig extended to six months after the
dnte that the eivil right to commence such action in restored
to sach person, exeept that the time shall not be extended if
the publie entity establishns that the plaintiff failed to make a
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reasonable effort to commence the suit, or to obtain a restora-
tion of his civil right to do so, before the expiration of the time
preseribed in subdivision {(a).

(e) A person scntenced to imprisonment in a state prison
may not commence a suit on a cause of action deseribed in sub-
divigion (a) unless he presented a claim in accordance with
Chapter 1 (commencing with Section 900) and Chapter 2
{commencing with Scction 910) of Part 3 of this division.

Comment. Subdivision (a) of Section 945.6 is amended to require
that an action be commenced within six months after notice of rejection
{(by action or nonaction) is given pursuant to Section 913. If such
notice is not given, the claimant hag two years from the accrual of his
canse of aetion in which to file suit. If the period withm whick the
public entity is required to act is extended pursuant to subdivision (b)
of Seeigon 912.4, the period of such extension is added to the two years
allowed. '

The triggering date generally will be the date the notice is deposited
in the mail or personally delivered to the claimant, at whieh time the
claimant will receive a warning that he has a limited time within whieh
to sue and a suggestion that he consult an attorney of his choiee. See
Goverpment Code Section 913. No time limit is preseribed within which
the public entity must give the notice, but the claimant is permitted
six months from the date that the notice is given to file suit.

1 notice is not given, the two-year period allows gmple time within
which the elzimant mey file a court action.

Soction D45.6 does not, of course, preclude the claimant from filing
an action at an earlier date after his claim is decmed to have been re-
jested pursnant to Sections $12.4 and 345.4.

Seetion 352 of the Code of Civil Procedure does not apply to actions
Qeseribed in Section 945.6, See Code of Civil Procedure Beotion 352(b).
However, the other gencral provisions of the Code of Civil Proecedure
relating to the time within which actions must be commenced—Seetions
850, 351, 353-863—are applicable. Sce Williams v. Los Angeles Meiro-
politan Transit Authority, 68 o/ 24 5797, 68 Cal Rptr. 207, 440
P.2d 497 {1968). !

Sue. 7. Scotion 950.6 of the Government Code is amended
to read:

950.6. When a written claim for money or damages for in-
jury lins been presented to the cmploying public ontity«

{a} A cause of action for such injury may not be main.
tained against the public employee or former public employee
whose aet or ontission eaused such injury until the claim has
been rojected, or has been deemed to have been rejected, in
whole or in part by the publie entity.

(b} A suit against the publie employee or former public
employee for such injury muost be commenced within ebe
reenths affer the date the claim i seted upen by the beard; ez
s deemed to have been rejeetod by the beard; in aceordance
with Chapier 1 {eommending with Seetion 500) and Chupter 3
Lepmmeneing Seetion 910) of Part 3 of g division the
time prescribed in Section 945.6 for bringing an action ogainst
the public entity .

o

- -



{¢) When 2 person is unable to commence the suit within
the time preseribed in subdivision (b) becausc he has been
sentenced to imprisonment in a state prison, the time limited °
for the commencement of such suit ia extended to six months
after the date that the eivil right to commencs sueh sction is
mtomdtomnhpemon,meptthatthstimelhallmthem-
tanded if the public employee or former publio employee estab-
lishes that the plaintiff failed o make & reasonable effort to
commence the suit, or to obtain a restoration of his eivil right
‘tio ivinio;n'( ‘I;)afnre the expiration of the time preseribed in sub-

Commenf, The amendment of subdivision {b) of Sestion 950.6 son-
forms that subdivision to subdivision (a) of Section 5456.6. The effoct
of this amen in indisated in the Comment do Seetion 945.6.

SEC, B, Scction 34 of the San Joaquin County Flood
Conirol and Waler Conscrvation Distriot Act (Ch. 46, Stals,
1936, 13t Bz, 8ess.) s amended lo read:

Sce, 34,  Claims amiinst the tlistriet whether arising out of
coniract, tort, or the taking or dimaging of yruperty withount
compensition mast be made in writing aud fhed Wit the bonad
within six sonths afier the eanse-of aotion arises; Claime shall
bo presonted in the gereval form i manner preseribed by
gam-alhwwhthg to the sl and Aling of elndne noningd
contrHes: Sueh elaing mass he amended withon said gin
hgﬂnee&defeeisin?ﬂm&rniu#mentei%%m
fgainst the district ghall be eonunonsed: o mniniained unless
stieh daim relating tiewts hos been Slod as bereinabove pre-
seribed aﬂaﬁm%mﬂ%mmm
the enuse of action avene shall be goversed by Part 2 (vom-
mencing with Scotion $60) and Part 4 (mmmcuciny with See-
tion 840) of Divisieor 2.6 of Tille 1 of the Government Code .

S8EC. , Beclion 10 of the Kern County Water Agency
Act (Ch, 1003, Siats, 1961] is amended to reed: :

Sec. 10, Claimw agajost the ageney whether arising out of
contract, tort, or the tnking or damaging of property without
compensation shall be governed by 2
with Seetion 3009 of Divisien 3.5 Parl & {commencing with
Scction 900} and Part 4 (commencing with Section 940) of
Division 3.6 of Title 1 of the Government Code,

—



8EC. . Bcction 23 of the Dosert Waicr Agency Law (Ch.
1069, Slats, 1961) is amended to read:
Bee, 23. Al cluims for moncy or damages against this
ney are governcd by Chipler 3 femnmencing with Seetion
%}- of Divigion 35 Parl 3 (commeneing wilk Scction $00)
and Part 4 (comuencing with Scclion 940) of Division 3.6
of Title 1 of the Government Code, except as provided therein,
or by other statutes or regulations exprosslty applicable thereto.
BEC. Jf. Bcction 23 of the Sen Gorgonio Pass Water
Agency Law (Ch. 1435, 8lats. 1961) is amended to road:

23. Al elaims for moncy or dainages againast this
agency are governcd by Chapler 2 {ernunencing with Sestion
W) of Division 3.5 Parl 3 fcommencing wilk Seetion J00)
and DParé 4 (commeneing wilh Scclion 940} of Division 3.6
of Title 1 of the Government Code, exeept as provided therein,
:;“ by other statutes or regulations expressly  applieable

¢lo,



