9/25/69
Memorandum 69-119

Subject: BStatus of Topics on Commission’s Agenda

The Commission should consider the status of the topics on its agenda
with a view to plamning future meetings and determining the priority to be
given various topics.

The following eight topics are not being actively considered; they are
retained on the agenda merely in case a defect in legislation enacted upon
our recommendation is called to oor attention:

26 - Escheat

42 - Rights of Good Falth Improver

45 - Mutuality re Specific Performance
f“ 53 « Peraonal Injury Damages

55 - Additur and Remittitur

62 - Vehicle Code Section 17150 and Related Sections
67 - Unincorporated Associations

69 - Powers of Appointment

Work on each of the following seven topics will be completed 1if our

recommendation is submitted to the 1970 Legislature and is adopted:

41 - Small Claims Court Law (to be dropped)
Ll = Fictitious Name Statute
50 - Real Property Leases
59 - Service by Publication (to be dropped)
60 - Representation as to Credit

o~ 66 - Quasi-Cammunity Property

74 - Civil Code Section 715.8 (Rule Against Perpetuities)
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Research studies are now being prepared on the following six topics,

end they cannot be profitably considered until the study is completed:

L7
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72
73
75

Oral Modification of Written Contract (Civil Code § 1698)--a law student

is working on a background study under my supervision. This study
should be complete by September 1, 1970.

Arbitration--Mr. Feldman

Counterclaims and Cross-Complaints-~Professor Friedenthal

Liguidsted Damageg-=-Professor Sweet

Joinder of Causes of Acticn--Professor Friedenthal

Right of Nonresident Aliens to Inherit--Professor Barton

The following five topics are under active study:

12 -

36 -

52 -

63 -

65 -

Taking Instructions to Jury Room-«Tentetive Recommendation ready
to disgtribute for camment.

Condemnation--We have substantially completed work on all background
studies on hand and have a number of tentative recomendations sub-
stantially completed. Mr. Taylor has been working for seversl years,
off and on, on a study on the right to take. Mr. Horton has begun
work, when time permits, on a study on compensation but has not
been able to devote any significant amount of time to this study.

Sovereign Tmmunity--We have completed work on a "clean up"” bill
for 1970. We do not have any studies that have not already been
considered and do not plan to devote any time to this toplc except
that we will consider the study on the collateral source rule vhen
it has been completed by our consultant.

Evidence--We will complete work on a "clean up” bill for the 1970
session at the October meeting. Althcugh there are problems in
evidence that merit study, they are of low priority and would re-
guire preparation of a research study.

Inverse Condemnation--We have studies on water damage end aircraft
noise damage and much work is needed on these aspects of the topic.
We will need a background study on any additional aspects of the
topic we want to study. We could review the studies on hand to
determine if we want to take up aspects of the topic previously
discussed. Professor Van Alstyne plans to prepare one more study
early next year,




The following four topiecs are authorized for study but no background
study is avallable and no consultant has been retained:

23 = Confirmation, Partition Sales (see Exhibit I for description)

30 - Custody Jurisdiction (see Exhibit I for description)

39 - Attachment, Garnishment, and Exemption From Executicn (see Exhibit
I for description)

76 - Preference in Setting Matters for Trisl--We are meking a survey of
the 58 presiding judges to determine whether this problem merits
study

The foregoing demonstrates that additional new topics are heeded so that
a balanced program will be possible in future years. Also, it demonstrates
the need to retain research consultants several years before topics are to
be congidered.

In part, our present situation is caused by the failure of consultants
to deliver studies on schedule., A contract was made with Joe Harvey when
he left the Commission's staff to prepare a study on the revisions needed to
conform the Civil Code to the Evidence Code. He found he did not have time--
considering the rate of compensation for the study--to prepare 1t and the
contract terminated on June 30, 1969. Jon Smock, also & former staff member,
contracted to make two studies: (1) revisions needed to conform the Code of
Civil Procedure to the Evidence Code, and (2) revisions needed to conform
the Business and Professions Code to the Evidence Code. His work as the
legislative representative of the Judiclal Council requires more than all his
time and he too failed to prepare the studies and these contracts terminated
on June 30, 1969. Professor Ayer contracted to prepare a study of the pro-
cedural aspects of condemnation, He devoted a substantial amount of time

to & relatively small portion of the topic, prepared a law review article
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covering that portion, and requested that the contract be terminated because
he estimated that it would take two years of substantially full-time work
to complete the remainder of the study. The contract was terminated earlier
this year. Professor Van Alstyne has produced sn impressive volume of
material on inverse condemnation, but he too is about one year behind
schedule.

Whatever iz to be considered within the next few months will have to
be produced by the staff. The only study that is well along is the one on
the right to take. Mr. Taylor has worked primarily on this study for
several years, The other staff studies that were in progress--excess condem~
nation, byroads, claims statute, leases, representations as to credit, fic-
titious business names, governmental 1iability, rule against perpetuities,
and others~--have been completed and disposed of by the Commission.

Some staff time will necessarily be devoted to the legislative program
and cleaning up work on the items on the agenda for the October meeting.
Additional staff time will be required to complete work oh the 1970 legis-
lative program items (editing and publishing). However, it is apparent that
the major portion of our staff rescurces must be devoted to the right to
take study for the next several months--possibly more--if this study is
ever to be completed., And this study is logically the first ohe in the
condemnation field since it provides background knowledge essential to the
development of the basic framework of the statute.

The staff believes that priority must be given to the right to take
study. Accordingly, we suggest thet no meeting be held in November and

that tentatively a two-day meeting be set for December. We hope that a
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substantial portion of the study on the right to take will be available for
consideration at the January meeting. Later on during 1970, we hope we will
be receiving studies from our research consultants.

Respectfully submitted,

Johnn H. DeMoully
Executive Secretary
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Desariptions of Topios on Cosmission Agenda
(8O ATTRMPT HAS BEXN MADE TO BRING THESE “: /¢ DRSCRIPTIONS UP TO DATE)

o
He

Topic No. 2: A study fo determine whether the law relating #o aftachment,
garnishmenl, ond properly exempt from execulion should be

The commission has received several communieations bringing to its
ammwmbwmmmnmmmmo:m
Btate relating to attachment, garnichment, and property exempt from
execution. These ecmmmunieations have raised such questions as: (1}
whether the law with respéet to farmers’ property exempt from exeen-
tion should be medernised; (2) whether a procedure should be estab-
lilhed to determine disputes as to whether partieular earnings of judg-
ment debtors are exempt from execution; (3) whether Code of Civil
Procedure Bection 690.26 should be amended to eonform to the 1955
W WMM@_G@,&BMGMJI, thus making it elear that
5 m-lmlf,utherthanonlyou—qum, of a judgment debior’s eam-
S : _ ings are subject to exeoution; (4) whether an sttashing offieer should
be required or empowered to releass an attachment when the plaintiff
appesls but does not put up & bond to continve the attachment in effeot ;
and (5) whether & provision should be enacted empowering & defendant
sgainst whom a writ of attachment may be imned or has deent imsned
to prevent servics of the writ by depositing in eourt the amount
: demanded in the complaint plus 10% or 15% to cover pomible couts.

'  The State Bar baa had verious related problems under eonsiderstion
( from time to time. In a report to the Board of Gevernors of the State
' Bar on 1955 Comference Resolution No. 28, the Bankruptey Committee
of the State Bar recommended that a complute study be mads of attach-
ment, garnishment, and preperty exempt from expcution, preferably
by the Law Revision Conimission. In a communication to the epmmisxion
dated June 4, 1956 the Board of Governors reported that it approved
this recommendation and requested the commission to include this sub-
jact on ite calendar of topies selected for atudy.

i
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of Civil Procedure Section 784 there is no such requirement. A third
ditfereno is that the Probale Code contains detailad provisions re-
garding real estute brokers’ connnissions,’ whereas the Code of Civil
Procedure is silent on this matiep, It may be that there is little reason
for these differenees,

If it is found that some or all of these differences shonld be retained,
the yuestion of whether the Code of Civil Procedure .or the Probate
Code governs eonfirieation of private partition sales should be wlarified.
The Code of Civil Procedure provides that private partition sales shall
be “eondneted”” in the manner required for private sales of reg) prop-
erty of estates,)? Tt is not clear whether this provision makes applicable
to xuch wnles the provisions of the Probate Code regarding the confirma-
tion of sales, or whether, on the other hand, a private partition sale
should be confirmed in the manner provided by Section 784 of the (ixle
of Civil Procedure. The latter mection doals with confirmntion of parti-
tion rales but is ambiguous as to whother it applies to both publie and
private partition sales or only to public partition salos, The question
important beeanse, as is shown above, the provisions of the Probate Code
and the Coide of Civil Procedure relating to confirmation arce diferent ;
it will remain important if the two sots of provisiens are net made
uniforn,

o, 12:duhun 1 - sdighlon of courts in pro
ine whether the low respecting jurisdi .
mpmuﬁnﬁm tha custedy of children should be revised.

There are in this State various kinds of statutory proceedings relat-
ing to the custudy of vhildren, Civil Corde Necetion 118 provides that in
actions for diviree or sepaeate mamﬂ*nunw_the COnTE may_.makn an
ordler for the custody of minor children dnrimg the procesling or at
uny time thereafter and may at any time modify or vaeate the order.
Civil Codde Section 19 provides that, without application for «]nrum:aae,I
# husband or wife may bring an action for the exelusive eoutrol .01
tha children; anil Civi! Cols Section 214 provides that .W]I(‘-Il‘ i hus-
band and wife live in a state of separation, without I_ml_:g divoreed,
either of them may apply to any court of competent jurisdiction t’pr

; : 81 {1961). .
:':;‘.{1:::‘ ‘iszgoﬂt‘:&iffﬁuﬁt gﬂnan}mﬁ tor )pgr.mnu sentenved to the county Jafl us punish-

nt for a pehile offens,
“ :‘!:g.e N, Got?n Hection 2836,
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wustedy of the ehildren, Furthermore, anyone may bring an action
under Probate Cale Sortion 14440 10 be appointed gnardian of & child.*

These varions provisions relating o the custody of chihiren present
a wamber of problems relating Lo the jurisiiction of conrts; for cx-
ample: {1} Du they prant the eonrts juriudiction taafford an adeguate
remedy in all possible sitnations? (2) When a proceeding has béen
brought under one of the keverad statutes does the court thercafter have
exclusive jurisdiction of all litizatien relating to the vastody of the
ehild? {3) Do the several statutes coufliet or are they inconsistent as
to whether the court awarding ewtudy uader them has continuing
juriadiction to modify its awardt

{1) There nppenr to be at Jeast two situations in which the oaly
remery of n parent seeking euwtedy of a child is through a guardianship
procesdimge under PProbate Code Seetion 1440. One is when a party to
a marringe ohtnins wn rr purle divoren in California against the other
party who has enstody over the children and residen with them in an-
other sate, 1F the xeeowd party Inter brings the chilidren to California
and becomes a resitdent of & county othee than the eounty in which the
divoree wak obiaiued, 1he unly procedure by which the firat party can
raine the question of euxtody would seem 4o be a puardianship prossed.
ing nnder Prohate Code Seetion 1440 in the county where the children
reside. Althongh the divoree aclion segsrins pending as a custody pro-
veading under Civil Colde Sceetion 138, the sotipt cannot entar & custody
order bevatse the ohildren are residents of apother county.® A costody
proceeding cannot be brought under either Reagion 199 or Section 214
of the Civil Uide beeause the parents nre no longer lowband and wife.
Another sitnation in whieh a guardisnship prosseding may be the ouly
available remedy i3 when a foreign diveres decree is nilent as to who
sball have exstody of the ehilidren. Tf the parties later come within the
jurisdietion of the Californin courts, it s not elear whether the ouurts
ean modify the foreign deeree to provide fer custady and, if so, in what
type of provending this enn be done. 1t wanid wppear desirable that
sme type of custody procecding other than gnardianship be anthorized
by statute for these and nuy other situntions in which a guardianship.
procesding is now thi: only availuble renedy to a parent seeking custody
of his child,

(2} The various kinds of statuiory proceedings relating to custedy
also ercate the problem whether, after one of these proecedings has been
brought in one court, another proceeding nnder the same statute or
under o diffarent statute may be brought in a different court or whether
the fiwst, court's jurisdiction is exclnive, This guestion can be presented
i varioun ways, such ne the follewing: (a} 1f a divores court has
cuterad 8 eustodly order pursuant to Civil ode Soection 138, may a
conrt in another county modify that erder of entertain a guardianship
proeeeding under Probate Code Section 144 or—ussuming the divorce
was denind but jurisdietion of the netion vetained——entertuin & custody
procecding under Civil Code Sections 199 or 2141 (b) 1{ a court has
awarded custody nnder Civil Code Seetions 198 or 214 while the parties
are uiill smarried, may another court later reconsider the question in &
" in nlgl!tk’m the Javenlle Court Law providen a edure for declaring & minor a

wirid o court, Cal. WEL, & INgT. Copa ons B60-BT1.
w Pticomd v. Buperior Court, 320 Osl. 34, 23 P, 2d 204 (4034},
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divorce proceeding under Civil Code Section 138 or a gnardianship
proceeding under Probate Code Section 1440% (¢) If a guardian has
been appointed under I'robate Code Seetion 1440, may a diverce court
or & court acting pursumnt te Civil Code Sections 199 or 214 later
award custody to the parent who is wot the guardian?

A fow of these matters were ciarificd by the decision of the Cali-
fornia Bupreme Court in fireewe v. Superior Conrd ¥ holding that a
divoree eourt which had awarded custody pursuant to Civil Code See-
tion 138 has vontinuing jurisdietion nud a court in auother county has
no jurisdiction to appoint & guardian of the children under 1robate
Code Bection 1440. The Bupremes Court stuted that the general ohjes-
tive should be to avoil “unscemly eonflict between courts™ and
indicated that a proper proeeiture would be to apply to the divoree
court for 3 change of venue to the county where the ehildren reside®®

1t is not clear whether the exclusive jurisdiction prineiple of the
@iroene case either will or should be apphied in all of the situations in
which the question may urise. An exeeption should perhaps be pro-
vided at least in the case where a divoeee action is bronght after a
eustody or guardignship award has been made pursuant. to ¢livil Code
Bections 199 or 214 or Probate Code Sectiou 1440, on the ground that
it may be desirable to allow the diverce conrt to consider and deeide
all maitern of domestic relutions incidental to the divoree.™

{3) There appear to be at lenst two additionat problems of juris-
dietion arisiug under the statutory provisious relating to custody of
children. One is whether w court awarding eustmly under Civil Code
Section 214 has continning jurisdiction to modify its arder. Although
both Sections 138 and 199 provide that the court may later modify or
ameinl a custody order made thereunder, Section 214 contains no such
provisions. Anotber problem i the apparent confliet etween Section
199 and Section 214 in cases where the parents are separated, Seetion
199 presumably can be usedd to obtain enstody: by any married person,
whether separated or not, while Section 214 is linited to those Persons
living “*in a state of separution.” The two seetions iffer with Tospeet
to the power of the eonrt to mudily its order und nlso with respeet io
whether someone other {han a pareni may be awarded custody.
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Despite California's lack of experimentetion with alternmative
methods of determining just compensation, the dffficulties inherent
in the Califoraia jury-determined value system have been nuhﬂ:sa

In this exa of the law explosion no phase of judicisl
administration is more ripe for reform than eminent domain
valuation. Trial jJudges, lawyers and appraisers are willy-
nilly players in a supercharged psychodrama designsd to lure
twelve mystifled citizens into a technicel decision transcende
ing thelir cormon denominator of capacity and experience. The
victor's profit is often less than the public's cost of maine
taining the court during the days and weeks of trial.

6o, State v. Wherity, 275 Adv. Cal. App. 279, 29Q, 79 Cal, Rptr. 591,
598 (1969 }{aissenting opinton). |
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