# 65.40 10/29/69
Memorandum 69-133

Subject: Study 65.40 - Inverse Condemnation {Airceraft Noise Damage )

The discussion of aircraft noise damage at the October 1969 meeting was
of a general nature and wide ranging. The views expressed by the various
legal experts who attended the meeting indicate that there is considerable-
uncertainty in this field of law and that the various trisl courts are incon-
sistent on even such basic matters as the test to be applied to determine
whether the plaintiff has established a case--a "taking" of property--that
permits him to obtain a jury determination of damages. A{ the same time,
various suggestions were made that offer sufficient promise to wmerit further

considerstion.

See Exhibit I, blue, attached, for an interesting article con--
cerning the expected future developments in dealing with the sircraft noise
problem. Commissioner Miller sent us this article.

Pursuant to the direction of the Commission at the October meeting, this
memorandum attempts to outline the basie issues, policy considerations, and
other factors bearing on inverse condemnation liability for aircraft noise
damage. At the December 1969 meeting, we hope that the Commission can make

tentative decisione on the various policy questions listed below.

BACKGROUND RESEARCH STUDY

Attached is & printed copy of the Commission's background research study.

Van Alstyne, Just Compensation of Intangible Detriment: Criteria for legig~

lature Modifications in California, 16 U.C.L.A. L. Rev. 491 (1969). The

portions pertinent to aircraft noise damage are pages kgl1-k92, 52354k, You
should reread this portion of the study prior to the meeting if you can find

the time. Significant actions were taken by the 1969 Legislature. See Exhibit
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Iv (each viclation of standards based on noise level acceptable to reasonable
person residing near airport punishable by $1,000 fine); Exhibit V.{long-

range management of noise environment).

SCOPE OF STUDY

Inverse condemnation liability, of course, is concerned only with damage
to property as dilstinguished fram bodily injury. It is assumed that our
effort will be limited to inverse condemnation liability and that lisbility,
if any, for personal injury will be based on the statutes governing tort
lisbllity. We are concerned in this study only with landing and takeoff

(plus eircraft noise in preparing for tekeoff)--not with sonic booms.

PROPER DEFENDANT

In Griggs v. Allegheny County, 369 U.S. BL (1962), the United States

Supreme Court determined that the airport operator--the defendant county,
which had planned and built the airport with federal approval and financisl
assistance--was the responsible entity that had "taken" an aviastional ease-
ment in the constitutional sense. Noting that appropriate approach and
glide paths are indispensable to airport operation, the court concluded that
the county was responsible for acquisition of the necessary easements as well
as the necessary lend on which the runways were built. To develop the air-
port, the county had to acquire some private property. "Our conclusion,"
sald the court, "is that by constitutional standards it did not acquire
enough."

Although the law is unclear, a private airport operator probably dces
not have the right of eminent domain. If he does not have this right, there
would be no inverse condemnation liability and there is nothing to distinguish
the private airport from any other private business with regard to enjoining

operations which create s nuisance. Thus, the Californis Supreme Court has
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sustained a lower-court injunction against objectionable over-flights in
connection with a privately operated airfield and rejected the contention that
only damages for "inverse condemnation" should have been awarded. Anderson

v. Souza, 38 Cal.2d 825, 243 P.2a Lo7 (1952).

It appeers that the operator of the &irport--rather than the air
carriers-~should be liable in inverse condemnation in any case where the
cperation causing the damages cannot be enjoined. As a practical matter,
requiring the injured property owner to bring his action against the various
air carriers causing the injury would create difficult problems as to the
extent of each carrier's liability and might leave the plaintiff without any
effective remedy. There 1s no reason to change the existing law es to the &
rroper defendant. As Professcor Van Alstyne points out in the attached study:

The airport operator, having primary responeibility for airport

planning and development, is strategically situated to deal with

"externalized" costs of airport operation consisting of noise

burdens imposed on surrounding land users. These costs usually

can be minimized and distributed by the airport management in

the manner least harmful to the general social welfare, either

by improving airport operational characteristiecs, eliminating

external perception of airport-generated noise, or compensating

for the external losses and distributing the costs of so doing

in an equitable fashion among those airport users who are so
benefited, [Footnotes omitted.]

Accordingly, the staff recommends that the operator of the airport--

whether a public or private entity--be liable in inverse condemnation in any

case where the operation ecausing the damages cannot be enjoined.

At the October meeting, it was suggested that airport cperators be given
a right of indemnity against the aircraft operators. The suggestion seems
sound in principle, but it is easy to imagine grest practical difficulties in
enforcing the right. Even identifying the airlines could be difficult, but
more difficult would be relating each airlines ﬁoise contribution to the

effect on property value. Perhaps to achieve rough Justice, it would he
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necessary to prorate recovery on the basis of number of flights or some
similar rule of thumb. On what basis is the proration to be made--past
flights or future flights or some combination of these? The question arises
whether the statute can or should provide in some way for this problem. Going
beyond fhﬂ guestion of indemnification, shouid the property owner be permitted
{or required) to sue the aircraft operator directly?

The staff recommends against including a contribution provision in the

statute and mgainst providing the property owner & right to sue the air

carrier directly.

FUNCTION OF JUDGE AND JURY

In inverse condemnation cases, the function of the jury hes been limited
to the determination of the amount of "just compensation.” The judge .is the
one, for example, who determines whether a zoning regulation has go limited
the use of the property as to amount to a "taking” for which compensat ion
must be paid. The judge determines whether the property has been sufficiently
deprived of access to amount to a "taking." And the judge determines whether
there is such a substantial interference with the rights of the property
owner as to require compensation in an aircraft noise case.

Consideration should be given to whether there is any need for the
court to determine that there has been a "taking" or "damsging" in an air-
eraft noise case. Such cases could be decided merely by directing the jury
to determine the loss of value caused by the aircraft noise and awarding the
property owner the amount so determined. If there actually 1s no loss of
value, the jury presumably would so find. If there is actually some loss of
value, no injustice would result in awarding the property owner the amount
of such actual loss. On the other hand, if such a procedure were adopted,

there is little doubt that the number of actions for aircraft noise damsge
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would substantially inecrease because many persons who would not now have &
cause of mction under the "substantial interference" test would be entitled
to recover damages. Moreover, public entities operating airports would be
required to go to trial in every case; there would be no preliminary screen-
ing by the judge to eliminate those cases where there is no "substantial

interference. "

It ;s possible that congiderable public money would ke

expended in litigating cases where the amount of damage is relatively slight.
On balance, it appears that it would be best not to depart from the traditional
inverse condemnation allocaticn of funetions between judge and jury. It is
better to expend public moneys in compensating persons who have a significant
loss than to expend it in litigating ceses where a significant recovery is
unlikely. In other words, it is better to use public moneys to pay persons

we know are actually injured (as, for example, to pay reasonable moving
expenses in condemnation cases) than it is to expend those moneys in litigat-

ing cases where the loss has not been shown to be significant.

Accordingly, the staff recommends that the judge--rather than the jury--

determine whether there has been a "taking" or "damaging”" in aireraft noise

CE35Es.

RESTRICTING RECOVERY TO DAMAGE CAUSED BY OQVERFLIGHTS

The research consultant demonstrates that drawing an arbitrary line
between compensability and noncompensability based on dverflights and
proximity and lateral flights defies logical or practical justification.

See Study at pages 526-535. The Commission has determined that compensation
will be required in appropriate cases whether the damage is caused by over-

flights or by proximity cr lateral flights.
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STANDARD FCOR DISTINGUISHING CASES WARRANTING COMPENSATION

FURFOSE SERVED BY ENACTING STATUI'ORY STANDARD. Assuming that the
more liberal "substantial interference" test (holding aircraft noise damage
compensable whether or not accompanied by overflights) is adopted, it would
be useful, if possible, to develop statutory standards for .sifting cases
warranting compensation from the larger mass of claims. Such statutory
standards would supply specificity to the judicially developed rule limiting
inverse compensation in analogous situations to "substantial” interference
with property rights. If specific standards can be formulated for statement
in statutory form, such standards will assist public officials, lawyers,
judges, property owners, and others to identify the line between compensa-
bility and noncompensability amd will encourage public entities to acquire
the necessary noise easements by purchase or direct condemnation in
appropriate cases.

Our consultant suggests that the ideal would be "a set of rules which
would provide some assurance that truly deserving noise damage claims--
those of sufficient magnitude and intensity--which are accompanied by
demonstrably adverse collateral consequences will be compensated, while

claims that are tenuous, de minimis, or unfounded will be rejected.

STANDARD NOW USED IN CALIFCRNIA CCURTS. At the September meeting,
it was reported that the City of Los Angeles in recent ailrport cases has
been able to convince the trial court that inverse condemnation is permitted
(that is, there has been a constitutional "damaging") only where there has

been substantial damage and apparently "substantial" was equated to damage
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(loss of value) in excess of 10 percent of the before value of the property.
The issue in these cases was determined by the judge on the basis of

evidence of loss of value. If the judge determines that there is not "sub-

stantial damage," the plaintiff has no opportunity to obtain a jury
decision on the amount of his damages--he gets nothing. Presumably, if
the court determines that there is a "substantial" taking, the parties then
try the issue of "just compensation" before the jury and the determinmation
of the amount of just compensation is made by the jury. In effect, the
parties try the issue of compensation twice--once before the Judge when he is
determining whether there is a "taking" or "damaging" in the constitutional
sense and, if the judge finds there is a "taking" or "damaging,” again
before the jury when the jury determines "just compensation.”

Mr. Rogers, San Francisco attorney, reported that a gquite different
approach is used in Northern California. He stated that,in cases involving
the (Oakland airport, the court permitted the property owners to go to the

jury on the issue of "Just compensation" simply on a showing of the guantum

of moise imposed without regard to valustion evidence. This is analogous

to the court determination of substantial interference with an owner's
easement of access in the loss of access cases. The apparent advantage

to the property owner of the QOakland approach is that preliminary determina-
tions are made on the basis of "noise" evidence alone. Although the property
owner loses if the nolse levels are too low to find "substantial interference,"”
he recovers whatever damages he has suffered if he does get to go the the

jury on the issue of "just compensation.” Under the Oakland procedure, there
is no need to present valuation evidence twice--once before the judge and

once before the jury. Yet, under the Cakland procedure, a case could be
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sent to the jury where there is no loss in value at all; the nolse level
is very high but the benefits from proximity to the airport more than
offset any loss of value because of the noise. Hence, under the QOakland
procedure, cases can be tried to the jury where the damages are minimsl

Oor nonexistent.

STATUTCRY STANDARDS SUGGESTED BY RESEARCH CONSULTANT. The research
consultant suggests standards that are designed to permit the property
owner to go to the jury only.in e case where (1) the noise 1evél is high
and (2) the decrease in property value is significant. In effect, his
standard would require a showing equivalent to both the Qakland and the
Ios Angeles procedures combined. There is merit to his approach. We want
to minimize the number of actions and yet allow recovery in truly deserving
noise damage cases. Some of his suggestions are set out below. {See also
Study pages 536-543.)

1. A general standard should be provided that rejects the view that
mere diminution in value alone constitutes an adequate measure of noise
damage but such standard should not limit recovery to "overflight" cases.

The consultant suggests the following: Plaintiff must establish, by clear

and convincing evidence, that the airecraft operations of which complaint

is made were of such frequency and caused noise, dust, vibrations, fumes,

and other forms of annoyance with such intensity that they interfered

materially with use of plaintiff's property in such a physically disagreeable

manner ag to deprive plaintiff of the full use and enjoyment of the property

and thereby caused a significant diminution of the market walue of the

property for its highest and best use.
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2. Under the consultant's scheme, the plaintiff would have to
establish a "significant dimimition" in the market value of the property
for its highest and best use in every case., A percentage figure could be
provided, such.as 10 percent, but this is not recommended by the staff.
Assuming that the plaintiff can show a "significant reduction" in property
value, the following rebuttable presumption might be stated in the statute
to aid in establishing causation by aircraft operations:

4 diminution of property value claimed to have been caused by alrcraft
operations shall be presumed to have been caused thereby if the plain-
tiff establishes that during the six month period immediately preced-
ing the commencement of the action, or such other peried of time as
may be fixed by the court in light of the circumstances of the case,
(a) the number of actual separate incidents of actionable alrcraft
operations averaged more than twenty per day; (b) the peak noise
pressure level during such incidents averaged more than 50 perceived
noise decibels on each of 75% of said days, and duking not less than
one-third of all such incldents exceeded 100 perceived noise decibels
for a period of ten seconds or more; and (c) the mean distance between
the flight paths flown by the offending aircraft, at their nearest
point to plaintiff's property, and the lccation of maximum noise per-
ception on plaintiff's property, averaged less than 2,000 feet duri
not less than one-third of all such incidents. [Footnotes omitted.

This presumption should be a presumption affecting the burden of
proof. This would mean that the public entity could prove that the decrease
in value was caused by other than aircraft noise and the property owner who
could not meet the standard above could still show that noise that did not
meet the statutory standard had caused the decrease in value.

Certain problems are involved in developing the standards to be used
in any such presumption. Not the least of these is the question of how much
noisiness in "noisy."” We think the discussion at the October meeting
indicated that the technigues for measuring noise <.ce sufficiently advanced

that reasonably accurate and objective determinations can be made regarding



the amount of noise present at a given time and place. The far more
difficult determination is the subjective one of how much {intensity,
frequency, duration) noise should be tolerated. Should the levels be
different deépending on the actual use being made of the property, or

the possible uses permitted under applicable zoning? {Simply as an

aside, the Commission could choose to restriect the entire application of
the statute to residential property on the unproved assumption that this
would cover the most serious problems and provide background for later
expansion.) The variables are practically countless. Noise at night or
on Saturday or Sunday in an industrial area would probably have little
effect on value; the same noise pattern might affect residential areas
significantly. Should there be multiple standards; e.g., one imposition
per day of noise exceeding 120 PNAB may be equivalent in effect to three
impositions exceeding 110 PNAB? What allowance must be made for seasonal
variations or changes in operations due to weather conditions? Should the
applicable test periods be prior to the time of filing the suit or related
to the time of trial? Professor Van Alstyne suggested fixing these periods
with reference to trial. This permits both plaintiff and defendant a
better opportunity to measure the noise and is analogous to determining
valuation with reference to conditions at time of trial in the usual con-
demnation case. However, the staff believes that one period at least
should be fixed prior to filing suit. Plaintiff should be able to know
with some degree of certainty whether he is going to prevail at least with
respect to past damage. Subsequent changes should not affect liability
for past damage.
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Consideration should be given to a series of standards similar to

that proPosed'by the consultant that would vary depending upon the zoning

of the property. For exsmple, if the property is zoned residential, it

would be expected that a lower noise level would cause a decrease in the
property value than the level that would cause a decrease in the value
of property zoned for industriasl purposes. If the standards varied accord-
ing to the zoning of the property, the .public entity would be encouraged
to rezone the property to make its use compatible with airport noise.
Perhaps, the standard should be what the highest and Jbest use of the
rroperty is, taking into account the uses to which the property may be
devoted under the existing zoning. This would cover the case where the
property camnot be economically used for commercial purposes {even though
the existing zoning would permit its use for commercial Turposes) because
the residence on the property is worth too much to permit economical use
of the property for commercial purposes at the time of trial.

3. The consultant does not suggest any standard that would establish

a conclusive presumption that any decrease in value was not caused by air-

craft noise. Consideration might be given, however, to prescribing such a

standard in the statute. The standard would be developed using the type

of factors set out in suggestion 2 above. The difficulty with the conclu-
slve presumption is that it cuts off recovery even where substantial

damage has been caused by aircraft noise. If this fact were established, the

courts probably would find the presumption unconstitutional.
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k. At the October meeting, it was suggested that consideration be

given to creating presumptions based on distance from runways. This sug-

gestion offers the advantages of greater certainty and far less expensive
determination than the more complex suggestion 2 above. However, it does

not allow for existing difference in operations {number of fiights), much
less for future technical changes in the field (g_:_g_._ , nolsier or more quiet .
airplanes}. Perhaps further technical advice will demonstrate the use-
fulness of the distance-from-runways approach. However, the staff believes
that if liability is to be based on noise-caused damage, that the presum-
tions--if any are to be used--should be based on noise rather than on

distance.

CONDITIONAL CRDER THAT THERE IS NOT A "TAKING" CR "DAMAGING" CONTIRGHST
UPON REZONING COF FROFERTY FOR USES COMPATIBLE WITH AIRCRAFT NOISE. Professor
Van Alstyne suggests thet it might be appropriate "to authorize the court,
before assessing compensation for a constitutional 'damaging,' to glve the
public entity a reasomable period of time in which to consider and enact,
if it elected to do =0, a change in zoning of the subject land, deferring
the questicon of loss of value until after the rezoning had been stablilized.
A change of zoning classification--under this . . . proposal--might well
confer benefits, measurable as an increment to market value, that would
completely offset any detriment caused by the aircraft noise.”

The staff believes that there 1s merit to thls suggestion. Perhaps
the valuation of the property in the "after" condition (as affected by the
noise) should be reguired to be determined solely upon the basis of the

uses permitted by zoning existing at time of trial (ignoring any possibility of
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rezoning). If this were the rule, the public entity could accomplish
& rezoning prior to trial or, if this is not possible, eould obtain a
conditional order that the noise does not constitute a "taking" or
"damaging,"” such an order being conditional upon the rezoning of the
property for & particular use or uses within a specified time. The pro-
cedure whereby such a conditional order could be cbtained should be con-
sidered so that the property owner would not be required to present a
valuation case to the jury and win only to find that the fruits of his
victory are lost because the public entity then decides to rezone. In
other words, the decision to rezone should be made before the property

oWwner is required to expend any substantial amount for appraisal

information.



RELATIONSHIP OF INVERSE AND DIRECT CONDEMNATION

The problem of inverse condemnstion liability for aircraft noise damage
might be considered without regard to the rules applicable in direct condemne-
tion actions to acquire aircraft noise easements. Thus, the method of
computing damages in the inverse condemnation action might be based on tort
principles rather than on eminent domain principles and the persons entitled
to compensation in the inverse action might not be the same persons who are
entitled to compensation in the eminent domain action. However, if the rules
adopted for inverse and direct condemnation are made different, there would
be significant discrepancies in the nature of the interest acquired, the
amount of compensation to be paid, or the persons entitled to compensation,
and significant problems would be created. For example, suppose the public
entity brings a direct condemnation action to acquire an aircraft noise ease-
ment in parcel A, which is under the flight path. The owner of parcel Be-
which is adjacent to pareel A and is subject to the same noise level and same
loss of value but is not under the flight path--brings an action in inverse
condemnation. Should the amount of damages be computed differently in the
two cases? Should different persons {tenants, licensees, former owners, and
the like) be entitled to recover compensation in the inverse action than are
entitled to compensation in eminent domain action? Should interest be computed
on the award in the same manner without regard to whether it is an eminent
domain action or an inverse action?

It is the general view of the staff that the portion of the statute that
deals with the determination of the interest acquired and computation of the
amount of compensation payable and determination of the persons entitled to
share in the award should apply both to eminent domain and inverse condemnation
actions. The same interest is being acquired in both cases. The rights of

the persons who have interests in the property should not vary merely because
iy I



in one case the public entity decides to bring an eminent domain action and,
in the other, does not. The public entity might, however, be encouraged to
bring an eminent domain action by providing, for example, a more favorable

rule on interest in the eminent domain action. For example, interest in an
eminent domain action might accrue on the award from the time of the taking

(i.e., imposition of noise) or the filing of the complaint, whichever is the

later. 1In the inverse action, it could accrue from the time of the taking

{which could not be more than five years or the public entity would have
acquired an easement by prescription). (These are examples, not recommenda-
tions.)

Accordingly, the staff recommends that the portion of the statute relating

to the interest acquired, persons entitled to share in the award, and the

computation of the amount of just compensation apply to both eminent domain

actions and inverse condemnation sctions with only such differences as are

required to reflect the fact that the property owner has commenced the inverse

condemnation action and to give recognition to the policy of encouraging

public entities to purchase or acquire necessary easements by eminent domain.

Incidentally, this mey be a sound recommendation to apply to inverse condemna-
tion actions generally. In other words, the provisions of a comprehensive
eminent domain statute relating to the interest acquired, persons entitled to
share in the award, and computation of the amount of just compensation
probably should generally be the same in eminent domain and inverse condemna-
tion actions. The staff recommendation, however, is merely that the approach
to the sircraft noise problem be on the basis that we are attempting to draft
a8 compensation statute that will apply to both eminent domain and inverse
condemnation actions. We can test this approach in the aireraft noise field
and, if it is found to be worthwhile in that field, consider using the same

approach in such other areas as water damage.
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SPFECIAL COMPENSATION STATUTES APPLICABLE IN ATRPORT ACQUISITION CASES

Several: significant compensation statutes were enacted by the 1969 Legis-
lature.

CALIFORNIA LEGISIATURE AIRPORTS, ATRWAYS AND AIRPORT TERMINALS DEVELOP-
MENT AND RELOCATION ACT OF 1969. Chapter 1228 of the Statutes of 1969
(Exhibit IIT attached) provides a comprehensive and far-reaching method of
dealing with relocation problems when.property is acquired for airport pur-
poses. It is not clear whether payments under the statute are mandatory
(Section 21690.8 provides that "payment of moving expenses shall be made to
eligible persons in accordance with the provisions of this act and such rules
and regulations as shall be adopted by the public entity." No comparable
provision is included in other moving expense statutes.) or discretionary
(Other sections provide that the public entity "may" compensate a displaced
person, and the like.). Section 21690.15 gives the displaced person a right
to have a determination as to eligibility or the amount of & psyment "reviewed
by the public entity" and such “"review shall include the right to the
appointment of an independent appraiser approved by the owner to review the
amount of the award under Section 21690.13."

The statute provides for actual and reasonable moving expenses (no dollar
limits). It provides for rayments according to a schedule in lieu of actual
moving expenses. It provides a fixed relocation payment for s move or disloca-
tion of a farm or business operation. Significant is a provision permitting
(or requiring?) payment of an amount "which, when added to the acquisition
payment, equals the average price required for s comparable dwelling deter- . .
mined, in accordance with standards established by the public entity, to be
a decent, safe, and sanitary dwelling adequate to accommedate the displaced
owner." Another provision provides for = payment to & tenant of an amount
not to exceed $1,500 to permit the displaced tenant to rent suitable replace-

ment housing.
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LOS ANGELES INTERNATIONAL AIRPORT. Chapter 9L2 of the Statutes of 1969,
relating to the Log Angeles International Airport, adds Public Utilities Code
Section 21690.20, which provides in part:

Expansion and developtent has and is expected to require the

acquisition of many homes in the vicinity of the airport and

has rendered other homes in areas subjected to ailreraft noise

nearly uninhabitable. Property owners in the vieinity of the

airport are either unable to sell their homes or able to sell

only at depressed market prices. Under present laws, the

Department of Airports of the City of Los Angeles is required

only to pay homeowners "fair market value" for their property.

With increasing property costs and current high interest

rates, it is impossible for a homeowner to purchase & compa-

rable dwelling in a comparable residentisl area for

amounts now being paid as "fair market value."

Section 21690.20 further provides that Chapter 942 is designed "to enable the
city to (1) assist displaced homecwners to relocate in comparsble residential
areas and housing, (2) provide, where available, replacement housing acceptable
to affected homeowners, and (3) purchase affected homes to compensate
homeowners for the depressed values of their property.”

Chapter 9k2 is set out as Exhibit II. The chepter sets up a board which
is authorized to award amounts "for the payment of additional compensation for
the depressed value of the affected property resulting from the presence and
cperation of the airport, provided that such owner has not previously recovered
any sums in the nature of an inverse condemnaetion award by reason of the
presence and operation of the airport.”

MEANS OF AVOIDING INVERSE CONDEMNATION ACTICNS OR AVOIDING PAYMENT OF
COMPENSATION

"DIRECT" CONDEMNATION AND ZONING PCWER. As previously ipdicated, we
would not want to make any revisions in the law relating to compensation in
inverse condemnation cases for aircraft noise damege that would discourage air-

port operators from purchasing noise easements or from acquiring such easements
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by eminent domain in proper cases. In addition, we will want to keep in mind
those cases where the exercise of the police power (i.e., zoning) is a means
of avoiding the payment of compensation.

One means available to the airport operator who seeks to avoid inverse

condemnation actions is to acquire the necessary aircraft noise easements by

purchase or condemnation. Local public entities in California have express

statutory authority to acquire airspace or air easements by eminent domain for
noise abatement purposes. Section 1239.3 of the Code of Civil Procedure
provides:

1239.3. Airspace above the surface of property or an air
easement in such airspace may be acquired under this title by
a county, city, port district, or airport distriect if such
taking 1s necessary to provide an ares in vhich excessive
noise, vibration, discomfort, inconvenience or interference
with the use and enjoyment of real property located adjacent
to or in the viecinity of an sirport and any reduction in the
market value of real property by reason thereof will oceur
through the operation of aircraft to and from the airport.

The use of zoning powers to ensure low-density land use in the vieinity

of airports may provide a means of protecting agasinst inverse condemnsation
liability under some circumstances. This practice has received judicisl

approval in California. E.g., Morse v. San Luis Obispo County, 247 Cal. App.2d

600, 55 Cal. Rptr. 710 {1967)(rezoning of land near airport which permitted
density of cne residential dwelling per acre at time of purchase by plaintiff
landowners to require five acres for single family dwelling was, in absence
of showing of taking of property for public purpose and in view of intent to
Preserve sgricultural nature of area and to deny intensification of habitation
near airport, presumed to be reasonable exercise of the zoning power).
Government Code Sections 50485-50485.14 (Airport Approaches Zoning Law)
are designed to eliminate or prevent the establishment of airport hazards in

approach areas. Chapter 398 of the Statutes of 1969 added Sections 21655-21660
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to the Public Utilities Code. These sections set up a permit system and
restrict construction within cne mile of an airport and, in certain other
cases, without & permit. In cases where airport hazards cannot constitu-
tionaliy be removed or precluded by use of the zoning or building permit
power, Sections 1239.2 and 1239.k of the Code of Civil Procedure provide

authority to condemn the necessary interest:

1239.2. Airspace above the surface of property or an air
easement in such airspace may be acquired under this title by
a county, clty or airport district if such taking is necessary
to protect the approaches of any airport from the encroschment
of structures or vegetable life of such height or character as
to interfere with or be hazardous to the use of such airport.

1239.4. Where necessary to protect the approaches of any
airport from the encroachment of structures or vegetable life
of such a height or character as to interfere with or be haz-
ardous to the use of such airport, land adjacent to, or in the
vieinity of, such airport may be ascquired under this title by
a county, city or airport district reserving to the former
owner thereof an irrevocable free license to use and occupy
such land for all purposes except the erection or maintenance
of structures or the growth or maintenance of vegetable life
above a certain prescribed height or may be acquired by s
county, clty or airport district in fee.

Accordingly, it should be kept in mind (1) that inverse condemnation
1liability may be avoided in some cases by zoning of land for uses compatible
with aircraft noise--ordinarily prior to its development as residential
property--and (2} that inverse condemnstion actions can be avoided if the
airport operator is willing to acquire by purchese, or eminent domsin if
necessary, the right to impose a noise easement on the property. For én

excellent discussion of airport approach zoning and inverse condemnation,

see Peacock v. County of Sacramento (Exhibit VI attached).

ACQUISITION OF AIRCRAFT NOISE EASEMENT BY PRESCRIPTION. A municipal
corporation mey acquire an easement by prescription. Thus, in Reinsch v.

City of Los Angeles, 243 Cal. App.2d 737, 52 Cal. Rptr. 613 (1966), it was
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held that the City of Los Angeles had acquired a prescriptive right to main-
tain a drainpipe across the plaintiff's property where such use "was actual,
open and notorious, hostile and adverse to the plaintiffs, under claim of
right, continuous and uninterrupted for the statutory period of five years."
The court noted that, since the easement was acquired by prescription, the
property owner had no right to compensation on a theory of inverse condemna-

tion. The court referred to Ocean Short R.R. v. City of Seata Cruz,

198 Cal. App.2d 267, 17 Cal. Rptr. 892 (1961)(petition for hearing by Supreme
Court denied), where it was held that an inverse condemmation action brought
by a railroad against a city which had constructed a street on the railroad's
right of way was barred by the five-year statute relating to acquisition of

title by mdverse possession. In the QOcean Shore R.R. casey the court

stated:

It has been held that a constitutional right is always
subject to reasonable statutory limitations as to the time
within which to enforce it, if the Constitution itself does not
provide otherwise. ... The power of the Legislature %o pro-
vide reasonable periods of limitation is unquestioned and the
Fixing of time limits within which particular rights must be
asserted 1s & matter of legislative policy. . . . The only
restriction as to the legislative power with respect to a
statute of limitationg iz that it must not be so manifestly
inequitable as to amount to a denial of justice, and unless
such is the case its determination is final. [198 Cal. App.2d
at 273. Citations omitted. ]

In Frustuck v. City of Fairfax, 212 Cal. App.2d 345, 374, 28 Cal. Rptr.

357 (1963}, the court considered whether a three-year period (trespass) or
a five-year period (adverse possession) should be applied as the statute of
limitations in inverse condemnation actions and concluded:

The rationale of {the cases that apply the five-year statute]

is that the owner's right of recovery is founded upon and grows
out of his title to land and that until such title is lost by

adverse possession the owner should have the right to maintain
an action to recover that which represents the property itself.
We are of the opinion that the applicable statute of limitation
is that found in the five-year limitation. We reason that acts
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constituting inverse condemnation smount to more than those of
simple trespass. The former involve the taking or damaging of
real property for a public use. When an act of trespass amounts
to a taking or damaging for a public use it is more than s mere
trespass on an interest in land, but it takes from the owner of
the lend something necessary and essential to the use and enjoy-
ment of the property and thus results in the teking away of a
valuable property right. ([Emphesis in original.]

At least so far as an aircraft noise easement is concerned, the reasoning of

the Frustuck case is persuasive that the period for acquisition of an aircraft

noise easement by prescription should be five years, the five years to commence

from the time the property owmer first has a cause of action in inverse
condemnation.

Accordingly, if the ncise level and property damage is such that the
property owner has a cause of action in inverse condemmation, his failure to
bring such action for five years should give the public entity operating the
airport an aireraft nolse easement by prescription.

The staff believes that it would be desirable to clarify this matter by
statute and makes the following suggestion as to the policy that should be

incorporated in the statute: An airport operator should acquire an aircraft

noise easement by prescription if the public entity establishes by clear and

convincing evidence that the property owner had a cause of action in inverse

condemnation for damage from such noise and that such action was not brought

within five years from the time the cause of action arcse. The noise level

presumption--if one is adopted for inverse condemnation cases-=-ghould apply

in the easges where an easement by prescription is claimed. The easement so

acquired should be for the highest noise level that continuously existed for

the entire five-year pericd. If it is deslired to impose a higher noilse level

on_the property, the rule applicable to aircraft noise easements acquired by

purchase or condemmation should apply--the rule might be, for exsmple, that
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the property owner is entitled to recover damages for the loss of value

resulting from the imposition of the additional noise {i.e., the difference

between the value of the property with noise at the easement level and the

value of the property with noise at the higher level). The public entity

should be entitled to bring a guiet title action {or some other form of

action?) to determine whether it has acguired such an essement.
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NATURE CF PROPERTY INTEREST TO BE ACQUIRED

Tt has been assumed in the foregoing discussion that the interest to
be acquired in the eminent domain or inverse condemnation action is an
aireraft noise easement (unless, of course, the airport operator determines to
condemn a greater interest such as the: fee--rather than merely an easement--
in an eminent domain action).

In the leading Griggs case, the United States Supreme Court found that
the defendant county had taken an aviational easement. Noting that
appropriate approach and glide paths are indispensable to airport operation,
the court concluded that the county was responsible for acquisition of the
necessary easements as well as the necessary land on which the runways were
built. To develop the airport, the county had to acquire some private
property. '"Our conclusion,” said the court, "is that by constitutional
standards it d4id not acquire enough.” Section 1239.3 of the Code of Civil
Procedure provides that "airspace above the surface of property or an air
easement in such airspace” may be taken by eminent domain if such taking
is necessary to protect against aircraft noise damage. Other provisions
of the emlnent domain statute also provide for acquisition of airspace or
an alr easement to protect the approaches of an airport. See Code Civ.
Proc. §§ 1239.2 {acquisition of airspace or air easement to protect
approaches from encroachment) 1239.4 (acquisition of fee--or fee subject to
license-~to protect’ approaches from encroachments).

The staff recommends that the statute be drafted on the theory that

the airport operator has taken or is seeking to acquire an aircraft noise

ecasement unless he is seeking to condemn a greater interest in an eminent

domain action.
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DETERMINING AMOUNT OF "JUST COMPENSATION"

Assuming that the judge determines that there has been & "taking" or
"damaging” of the property in an aircraft noise damage case or the public
entity seeks to condemn an aircraft noise easement, how is the jury to deter-
mine the amount of Jjust compensation?

MEASURE OF DAMAGES IN INVERSE CONDEMHATION CASES GENERALLY. The general
principles governing the measure of damsges in inverse condemnation cases are

summarized in Frustuck v. City of Fairfax, 212 Cal. App.2d 345, 367-368, 28

Cal. Rptr. 357 (1963), as follows:

Crdinarily, the recognized meessure of demages in cases such as
this is the difference in the value of the real property immediately
before and immediately after the injury. . . . This method, however,
ig not exclusive. Accordingly, where appropriate to a particular
situation, the measure of dameges may be the cost of making re-.
reirs . . . ; the loss of use of the property . . . ; lost pro-
fits . . . ; loss of prospective profits . . . ; increased operating
expenses petding repairs . . . ; all of the detriment proximately
caused by the injury as in other tort actions . . . and presgent and
prospective damsges that are the netural, necessary or reasonable
incident of the taking of property . . . . It has also been held,
in a nuisance case, that if it appears improbable as a practical
matter that a nuisance can or will be abated, the plaintiff should
not be left to the troublesome remedy of successive actions, but
should be entitled to recover damages for anticipated injury to
land. . . . Whatever the proper measure of damages may be, in a
given case, the recovery therefor is still subject to the fundamental
rule that demages which are speculative, remote, imaginary, contin-
gent, or merely possible cannct serve as a legal basis for recovery.
Moreover, even where damsges are recoverable for prospective detri-
ment, the occurence of such detriment must be shown with such a degree
of probability as amounts to a reasonable certainty that such detri-
ment will result from the original injury. {Citations omitted.]

COMPENSATION FCR PHYSICAL DAMAGE TO PROPERTY. Where the alrcraft noise
{which includes noise, vibration, fumes, discomfort, inconvenience, or
interference with the use and enjoyment of the property) has caused actual
rhysicel damage {broken windows, cracked plaster, and the like), the property

owner should be entitled to recover for such damage as an additional item
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of recovery to the extent that he is not compensated for such damage
in the general award. This is consistent with the measure of damege

stated in the Frustuck case guoted above. The staff recommends that a

provision be included in the statute to make clear that damages are to

include compensation for actual physical damage to the property in appropri-

ate cases.

In connection with physical damage to property from aircraft noise,
consideration should be given to providing the airport operator a right
of indemnity or contribution from the air carrier causing the damage. It
is possible that in a particular case the damage will be caused by a
single operation of one aircraft and the guilty air carrier can be easily
ldentified. In such a case, it would appear desirable as a matter of
policy to place the ultimate responsibility for the damages on the air
carrier. In addition, it might be desirable to give the property owner a
direct right of action agrinst the air carrier in this limited situation.
On the other hand, it is unlikely that physical damage will result from
the mere operation of aircraft in landing and takeoff operations and such
detaill may not as a practical matter add anything to the statutory scheme
except complexity and confusion.

In connection with physical damage, consideration might be given to
imposing absolute liability on the owner or operator of any ailrcraft causing
physical damage to property by sonic boom. The statute might go further
and impose absolute liability upon the owner or operator of any aircraft

that causes physical damage (or personal injury) by falling on property.



RIGHT OF PROPERTY OWNER TO RECOVER FOR BOTH PAST AND FUTURE DAMAGE
GENERALLY. 1In the normal nuisance case, the injured person obtains an
injunction against continuance of the nuisance and damages for the nuisance
while it existed. This, of course, is not possible in an aircraft noise
damage case. The question presented in such a case is whether the property

owner can recover for future damage as well as past damage in an inverse

condemnation action or whether he can only recover for past damage and

muist bring successive actions. As pointed out in the Frustuck case:

"It has also been held, in a nulsance case, that if it appears improbable

as a practical matter that a nulsance can or will be abated, the plaintiff
should not be left to the troublesome remedy of successive actioms, but
should be entitled to recover damages for anticipated injury to land." On
balance, to reguire successive actions in an aircraft noise damage case would
be to leave the property owner without an effective remedy since he would
have to bring an action at least once every five years and the cost of such

an action would be substantial. Accordingly, the staff recommends that the

statute provide that the property owner in an inverse condemnation case for

aircraft noise damage is entitled to recover damages not only for past

injury (to the extent such damages are recoverable) but also for anticipated

injury from continuance of the use of the noise easement in the future.

The principles governing the amount of recovery for past and future damages
will be discussed later in this memorandum.

When the public entity brings a direct condemnstion action, the issue
1s presented whether the compensation should include damages for past use

of the aircraft noise easement or vhether compensation should be limited
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to the valae of such easement for the future only. The staff recommends

that the property owner be entitled to recover for past injury in a direct

condemnation action to acquire an aircraft noise easement. The statute

should so provide and a procedural method of claiming damages for past

injury should be provided in the statute. We are not concerned at this

point with how damages for past injury are to be computed. However, does
the Commission have any suggestions as to the procedural method for claiming

damages for past injury?

DAMAGES FOR "TAKING" OR "DAMAGING" PRIOR TQO JUDGMENT. Just how
should damages for use of an airecraft noise easement prior to judgment be
computed? The problem of computing such damages exists in an eminent domain
case as well as In an inverse condemnation case.

The staff recommends that recovery for past damages in an eminent

domain or inverse condemnation action for an aireraft noise sasement should

be limited to allowing interest on the award from the time the action is

commenced {or from the time the noise easement caused substantial inter-

ference, whichever is the later). TFor the purposes of this recommendation,

if a claim is reguired to be presented to the public entity in an aircraft

noise case, the action would be deemed to be commenced when the claim is

presented to the public entity. If the fee or an interest greater than

an aircraft noise easement is sought to be acquired by eminent domain, the

condemnor should be permitted to elect to pay interest from the time the

action is commenced on the entire award or to have the trier of fact (or

perhaps this should be a matter for the judge) determine the amount of

damages for the use of the nolse easement from the time the action is com-

menced until the time of judgment.
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The staff makes this recommendation because {1) the computation of
damages for past use will be exceedingly complex and uncertain in result
and {2) no real injustice results to the property owmer if this recommenda-
tion is adopted.

The method of computation of damages for past use will be exceedingly
complex and uncertain in result. The usual method for determining damages
for trespass to real property is on the basis of opinion evidence concern-
ing the value of the property before and after the tort (3;5;, the value
of the property in the "before" and ‘"after" condition). However, this
method yields to others if they are more appropriate to a particular
situation. For example, assume that the noise level and injury to the
property in the past and foreseeable future is fairly comstant. In such
a case, it might be appropriate to apply the principle used in eminent
domain cases where possession is taken prior to judgment. In "immediate
possession” cases, the courts have held that allowing interest on the
award at the legal rate of interest from the time possession is taken is

an appropriate method of compensating the property owner for the use of his

property prior to judgment. 1In an aircraft nolse case, it might be appropri-

ate to determine the difference in the property value in the before and
after condition (with the noise easement and without the noise easement }
and then allow interest from the time the noise easement was in fact
imposed on the property. This could be a pericd of up to five years.

The problem, however, is not this simple. If the noise level has been
increasing and there was no cause of action until a fairly short time before
ithe action was commenced, how is the damage, if any, for past injury to be

computed? What if the damage in the past, or some portion of the past five
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years, 1s noc sufficient to constitute a “substantial interference"” with
the rights of the property owner? Another variation of this method would
be to tamper with the date of valuation and to allow interest from the date
of valuation. This is substantially the same as the method Pirst des-
cribed except that the damages might not be the same if the date of valua-
tion is changed. A problem with using the above approach in an eminent
domain case is that the interest to be acquired may be a fee and interest
could not be allowed on the award for the fee to allow for past injury

since this might overcompensate the cwner.

In the usual cases, the method suggested by the staff would not be un-
Just to the property owner. In considering an award for past injury, it
should be recognized that in many cases the property owner will suffer no
out-of-pocket loss for the so-called past injury. The so-called. injury is
not an actuai loss since the property owner has not suffered any loss. He

is fully compensated for his loss when he is awarded the difference between



the value of his property in the before and after condition--the so-called
damages for imposition of the easement in the future. On the other hand,
the fact that the aircraft noise easement has been imposed in the past
will preclude the property owner from selling his property at the value
it would have absent such easement. In fact, he will be unable to dis-
pose of his property at a price that will enable him to replace it with
equivalent property that is not subject to & noise easement because any
purchaser would have to discount the possibility of recovery for the sir-
craft nolse easement damages in an inverse condemnation action against the
public entity operating the airport. In addition, the property owner has
used the property, or rented it to another, in a less desirable condition
because of the noise.

It also should be recognized that the property owner is not without
a remedy. He can bring an inverse condemnation action. Assuming that he
can recover all damages--both past and future--in such action, the fact
that he has not brought the action until now may be & factor that would
Justify limiting his recovery to the so-called before and after value with
interest to the time the action was commenced where the noise level existed
at that time. This would be a simple rule and would avoid the complex
problems described above. The property owner could control when the in-
verse condemnation actlon is brought and thus could recover for any damages
he believes he is entitled to recover by bringing the action as soon as
the cause of action accrues. In this connection, it should be recognized
that interest is not allowed on damages, for example, in a personal

injury action from the time the injury occurred, or expenditures {such as
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medical expenditures)wvere made, even though justice would appear to require
such payment.

It should be noted that the problem faced by the property owner in
the aircraft noise damage case is different from that faced, for example,
by the owner of property that everyone knows will ultimately be taken for
highway purposes by eminent domain. In the latter case, there is nothing
the property owner can do to have the matter of damages determined and,
for all practical purposes, he may be umable to improve or dispose of his
property. In the aircraft noise case,the property owner can commence
the inverse condemnation actlon as soon as the noise reaches a level and
the damages suffered are significant enough to give him & cause of action.
Hence, the property owner is in full control of the situation and it is
not unfair to limit his recovery to damages suffered after the action is
commenced. The rule in eminent domain actions should be consistent so that
public entities will be encouraged to acquire the hecessary propertiy
interest by purchase or condemnation.

In wnusual cases, the court should be able to direct the Jury to spply
a measure of "past" damages that is suitable to the particular case, but in
no event is “"past" damage to include damages that occurred prior to the
commencement of the action. Thus, where airecraft noise mskes a house useless
as a resldence when a new runway is opened up, computation of the damages
using the interest-cn-the-award method might not be appropriate. Instead, the
court might direct the jury to determine the fair rental value of the property
during the period it was rendered uninhabitable {after the action was
commenced) and to award that amount as compensetion for "past" damages. In
cases where the property is leased, the interest-on-the-award method of

computing "past" damages might not be appropriate. Similarly, in cases where
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the property is rezoned prior to trial to avoid damages, justice may require
computing past deamages using a method other than the interest-on-the-award.

Accordingly, the staff recommends that the statute authorize the court

to direct the jury to use a different method of computing "past" damsges where

the usual method--the interest-on-the-award method--would not be appropriate

under the circumstances of the particular case. However, the burden should

be on the injured party to show that the ususl method of computing damages

is not appropriate.

DAMAGING FOR "TAKING" AN AIRCRAFT NOISE FASEMENT ("FUTURE" DAMAGES). You
will recall that the previous discussion indicated that the Legislature hss
found that property owners are unable to purchase camparable property with the
awvards now being paid in cases where residential property is acquired for
airport purposes. Legislation enacted at the 1969 session should do much to
eliminate this problem.

The problem that exists when property is acquired for airport purposes
is that the comparable sales may be depressed--that is, the comparable sales
mey reflect (1) the reluctance of buyers to purchase residential property in
the vicinity of an airport and {2) the resulting depression in the prices
paid when comparable property is sold. The staff believes that this problem
can be avoided in inverse cases and, accordingly, that there is no reason why
well-established eminent domain principles cannot be used to determine the
damagee in such cases.

The staff recommends that the damages in an inverse aircraft noise case

should be determined as follows: The basic measure of the damages should be

the difference between the value of the property in the "before"” condition

and in the "efter" condition. The value in the "before” condition should be

determined as if the property were not subject to unusual aircraft noise and
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did not benefit from being in the vicinity of the airport. (If a noise ease-

ment has been acguired by purchase, eminent domain, or prescription, the

"before" value would be the "fair market value" of the property for its

highest and best use as burdened by the easement.) The value in the "after”

condition should be determined by the value of the broperty for its highest

and best use under the zoning existing at time of trial (ignoring any

possibility of rezoning) and at such noise level as is reaschably anticipated

for the future. The judgment should specify the noise level permitted and

any significant incregse in such noise level should give rise to a new

inverse condemnation action. The publie entity should be sllowed to deter-

mine {reasonably and in good faith) the noise level permitted under the

easement to be acquired (which eould be either higher or lower than the noise

dlevel actuslly existing at time of trial) and the damages should be computed

on the basis that that noise level will be naintained.

Unless a different method of computing "past” damage would be appropri-

ate, interest should be allowed on the award from the time the claim was

presented {if the claim is to be required) or the time the action was come

menced (if the claims filing requirement is eliminated). This will compen=

sate for past damage as previously discussed.

The date of valuation should be the date of the trial.

This basic measure should be made applicable to direct condemnation

actions to acquire aircraft noise easements but the rights given property

owners under the 1969 legislation should be preserved.

PERSONS ENTITLED TO SHARE IN AWARD

The staff recommends that the general rules applicable in direct

condemnation actions be used to determine the persons entitied to share in

the award. These rules require that the person who seeks to share in the
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award have scme interest that was taken. This would raise & problem if
interest on the award was the only method used for compensating for past
damage. What if a tenant has leased a residence on a five-year lease and a
new runway is opened up one year after the lease was executed that mekes the
property unusable as a residence? If the recommended rule that there be no
compensation for damages prior to the commencing of the action is adopted,
the lessee would need to commence an action immediately, would--I assume--be
entitled to the interest on the award {as compensation for loss of his interest
in the property) for the remasinder of the term, and would have to continue to
pay the rent provided in the lease for sthe balance of the term. The lessor's
loss--if the lessee defaults on the lease--is the entire rent for the period
of default. It is apparent from this enalysis that the problems that are
involved in dividing the award among the varicus persons entitled to share in
the award can be complex and difficult. What if the property is rezoned
industrial prior to trial? The tenant would still need to be compensated for
his loss.

If a five-year statute of limitations is adopted and damages for "past"
injury are significantly limited, we do not believe that it would be desirable

to give a former owner a right to share in the award. The complications that

would be created if it were sought to permit the former owner to obtain
compensation would far outweigh any supposed “justice" that might be achieved
bty permittlng him to share in the sward.

It appears that some additional smount of recovery should be allowed for
"past" demage in cases where a tenant occupies the property and the tenant
and the owner of the property would not be fairly compensated under the general
compensation scheme suggested by the staff or where the property owner is not

adequately compensated under that scheme.
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APPLICABILITY OF CLAIMS STATUTE

Inverse condemnation claims are now subject to the claims statute. See
Govt. Code §§ 905, 905.2. This statute requires a claim to be filed within
one year after the "accrual" of the cause of action and that an action be
filed generally not later than six months after the claim is rejected.

The staff recommends that the claims statute not spply to inverse con-

demnation claims for aircraft noise damage and that such actions be permitted

within the five-year statute that determines whether a prescriptive right has

been acquired.

The application of the claims statute in inverse condemnation cases
creates Aifficult problems. In an aircraft noise case, the statute serves
little purpose. The public entity knows about the operation of the airport.
The operation ordinarily will be continuing and the public entity will have
more informstion than the claiment about the number of flights, and so on.
The claims statute may actually extend, rather than reduce, the period of
limitation as the following analysis indicates. In any case, the application
of the claims statute to this type of case creates more problems than it

resolves. BSee the following discussion of the Statute of Limitations.

STATUTE OF LIMITATICONS

It has been assumed that the five-year {adverse possession) statute will
apply to inverse condemnation for aircraft noise esasements. It has bheen
further assumed that interest to the time the action was commenced ordinarily
will adequately compensate for "past” damage.

The problem of when (at what point) the cause of action accrues presents
not only extremely difficudt practical problems, but theoretical difficulties
as well. If the theory is inverse, arguably the first objectionable flight

congtituteg a prescriptive act. DBut see Pierpont Inn, Inc. v. State, TO
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Adv. Cal. 293 (1969)(suggestion that an earlier filing might not have been
premature, but a claim filed pricr to completion of project was not untimely
where project had commenced more than two and one-half years bvefore claim
filed, the two-year statute being the applicable statute). The argument
could also be reversed. That 1s, a taking does not occur until five years
has passed. After the five-year period has been completed, the claimant then
has one year to file a claim and then approximstely six months to sue. But

a prescriptive analysis seems rather inadequate here. We know the owner
cannot generally enjoin the flights and we have generally assumed in the
discussion sbove that it is not the aircraft operations themselves that form
the predicate for liability but rather the damage to property that they
cause. Accordingly, an owner has no cause of action until damage is caused (but
does have one as soon as substantial damage is caused). Closely apalogous is
the theory applied in nuisance cases--that a cause of action is deemed to
accrue at the point where there has been a substantial interference with the
use of property--and a similar analysis seems to have been approved in the

Pierpont Inn case. However, a fine distinction might be noted. Relief is

provided in a nuisance case for a substential interference with the owner's
use of his property; the sircraft noise situation seems to require deamage to
property. The two are not necessarily synonymous. Property values may be
held up by other factors even though one could find s substantial interference
with use. It seems, therefore, that our statute must make guite clear the
approach to be followed in determining when a cause of action has accrued.

The staff suggests that the proper point is that at which aircraft operations
cause damage to property as reflected in a significant change in the market

value of that property.
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It also has been assumed in the previous discussion that the running of
the five-year statute would give the entity a prescriptive easement. It seems
theoretically the running of the period of limitations could have one of two
effects. Assuming no change in coperations, the running of the applicable
period could: (1) bar all claims for demage based on such level of operations
or (2) merely cut off claims for damage occurring prior to the applicable
pericd. The law is less than clear in this area, but the latter approach

seems to have been followed in Bellman v. County of Contra Costa, 54 Cal.2d

363, 353 P.2d 300, 50 Cal. Rptr. 692 (1960){recovery allowed for those items
of damage~-caused by continuing land subsidence--which accrued within the
applicable time period prior to the date of filing the claim, as well as such

items as acerue after that date). But cf. Powers Ferms v. Consolidated Irr.

Dist., 19 Cal.2d 123, 119 P.2d 717 (1941)(no claim at all filed but distin-
guished in Bellman as being a case where the fact of damsge from irrigation
seepage was known but the extent‘of damage was not known. This language in
the Bellman opinion implies that the period of limitations commences in the
latter situation when fact of damage is known). Obviously, the Bellmsn
approach allows & greater extension of liability. Probably one's belief as
tc what the rule should be is based largely on the circumstances. Where,

for example, & new airport or runway is built, operations are commenced,
property values guickly drop, and the applicable pericd is reasonsbly long,
it seems the owner should be compelled to act at the risk of losing all right
to recover. On the other hand, where the situation is more complex, operations
are generally increasing but in a fluectuating manner, property values are

falling in relation to unaffected areas but sharp changes are not evident,
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there is some Jjustice in allowing the owner to recover at least what damage
has recently occurred. The staff believes that the five-year prescriptive
easement concept is the best solution to this camplex problem.

Respectfully submitted,

Jotm H. DeMoully
Executive Secretary
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BOFING ASSURES AIRPORT EXECUTIVES:

New 747 Quieter Than Other
Jetliners

|
By HERB SHANNON
Aereapace Editor

Flight tests of the new
Bosing 747 jumbe jet show
that the huge four-engine
'sirerafi is definitely gui-
ister than jetlivers now in
operation,
‘Hves from around the
‘world were assured at a
‘meeting in Laos Angeles
.Fuesday.

In a felegram released
at the 22nd annual Alrport

Operators Counci! Infernas-

tional copvention in the
Century Plaza Holel, a
- company spokesman said
“tha ‘‘perceived noise deci-

bel” rating of the 747 was

substantiaily quister than
.8 Boeing 707 intarcentinen-
“tal modsl tested under the
- same copditions.
" In {he tests, Bosing sald
the percelved noise decibel

lected because
most common
ment of slrport sounds
The F0,000-pound 747
equipped with test engines
was found to be 8 fo 1)
PNdB quieter during land-
ing approach than the
much sma.'ller .

it is the

: Under similar conditions
“for takeoff, readings from -

the end of the runway
ighowed the Y47 to be 3 t0 §

'PNAB quieter than the 707
and sideline noize aver- -
aged 5 PNAB less for the .

T4

girport evecur

measiies  gietions in nolss levels on

the test airerafl were dus |

 Boelng said the differ-
ences are wignificant, since

© the reducticns wera

rachieved wlthough the 747
sz more thap twice as:
‘lieavy a8 the 767 and has
‘engines more than twice
a3 powerful,

Kearney Roebiunzon,
Bnemg chief engineer-air-

rt  compatibility, said
! e comnpany  reesudy
schieved & breakthmugh
in the opoisa problem by :
‘developing s aireraft
‘which muakes no seund at
all.

“It alse dossn’t fly." be
‘commented, showing  a
stide of a dozen or more
747s  lined up outside
Hoeing's final assembly

. plant with conerete block

- counterweights in place of

Z.me engines which bhave

been delayed by develop-

ment problems.
{PNdB} system was se- -

ROBINEOM SATD fas e~

& sound suppreasion de-
‘vices and othber epgine de-
sign improvements.

Tha British-Frenchk Cop-
porde supersonic transport
was also desceribed as a8
good  alrport neighbor” .
"om takeoff by E. H. Bur-:
: gess, SET sales manager:
for the British Aireraft
-Ccrp.

He sald the Concorda i
was considerably quietsr
thar  owTent Jong-haul
Hour-engine Jetliners when
heard under the flight path
on takeoff, but admitted 1t
iwas a different story on
landing approach.

“Woise is one of the
problems S£5T: must
face,” he conceded. “'Side.

line readings of up to 111
-ENdB
Jandings, compared ts a

were reached on

masfmem of I8 for ihe
Boelnp 7077

Burgess &id  not mar

wave, or sniz hoom, ware
recorded. The two test air-
-craft produced so far oniy
raceully were flown faster
than the speed of sound.

Burgess said fhe arget

.date for the first Concordse
‘cormmercial operations s

May 3573 The supersonic

jt*&'sapor* he added, 12 de-
signed o earry up bo 140

DASSEnpers nnn—ston Frn
Paris to New York in
about hree hours,

(Oscar Bakke, assoclnie
admapigteater for pians for
the PFederal Aviation Ad-
mminisiration, urged the op-
erators to explore the pos-
sibillty of acquiring prop-
arty . arounid airporis. es-
pecialty areas subject fo
the noise nuisance.

- "“What
logleal?™ he asked, point-
ing out that this approach
wanld solve the problem of

could . h& mors '

-whether any reactiohy to
‘the Concorde’s shook

complaints and aiso make .

jand available for pirport-
associated ineustry,
Bakke

aisc advocated -

. further siudy of off-airpost .

terminals for both passen-
pers and cargo to alleviate
around congestion. He said

" hoth El Al and Pan Ameri-.

can airlines were bussing
and irucking passengers
and freight ditect o
planes from outlying ter-
minal faciities in the New
York area and predicted

most high density airports:
Cwould  convert te  this
; method in the future.

The convention ¢f more

than 800 operators of both
foreign and domestic air-
ports  contipues threugh
Thursday, when the group

" will he addressed by John
© A, Voipe, 1.5, Secretary of
- Transportation.
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CHAPTER 942
ASSEMBLY BILL NO, 2208

Ao act to add Artlcle 5 (commencing with Sectlon 21650,20) ta Ghapter 4 of Part | of
Division ® of the Public Utliities Code, relating ta afrports.

The people of the Stule of Californic do enact g Jollowa:

BRCTION 1. Artlele b {(commencing with Section 21500.20) is added to Ohaptor -

¢ of Part 1 of Divislon © of the Public Utilitiecs Code, to read:

.&RTICLE. 5 LHOS ANGELES INTERNATIONAT AIRPORT
RELOCATION AND DEVELOPMENT

21695.20.

The Leglslature hereby finds that Y08 Angelos Internatlonal Aliport i one of the
important elr terminals of the world, making & significant contributfon daily to the
economy of Celfornin.

‘Sineo 1050, Sob alr tralfic at the airport has Increased from 80 flights daily to
nearly 1,000 dally. This Incrensing alr traffic and necossiry expansion of alrport
fachilties hies had an adverse affeet on the restdents of the surrounding arcss. Ex-
pansioni Bnd devclopment has and is expected to require the ecquisitlon of many
homes 1o the viclnify of ihe alvport and hos rendered other homes In areas subjected
to alreraft nolsc mearly uninbabitable, Troperly ewners In the vicinity of the
alrport are elther unable to seil their homes ov able to scl! only &t depressed
market prices. | Under present laws, the Departmont of Alrports of the Clty
of Los Angolos ta requiced only to pay homeownors “falr mariet value™ for their
property,  Whth Increasing property costs and current high intorest rates, §t Is im-
possible for a homepwner te purchase & cowparabie dwelling in a compareble resi-
dentinl rrea for amounts now belng patd as “fair markot valpe”

The City Councll of the City of Leos Angeles has taftiated this legislation te ennble
the ity to (1) nssist dlsplaced homeowners to relocate In comparable residentinl areas
ard Bousing, {2) provide, where avallable, replecement. housing neceptable to affocted
bomeowners, and (3) purchase affocted homes to compensate homeowners for the
depressed valucs of théaly property.

There is preecdent for the provisien of replacement huuslng, where geallable, in
Chapter 8563 of the Stututes of 1968, by which the Dopartment of Pubile Works 18
authorized to provide relscatlen nssistance and replacement housing to certain
Indlviduals and families displaced becnuse of construclion of cortain state highway
brojects.  Further, there iz precedent for relocation paymoents to componsate certnin
homeowners in FPublic Law 504051 and in Chopter 3 of the Btatutes of 1068, First
Extruordivery Sessfon

125 ULE.CLAL |1,

. 20690,21,

Unlose the context othorwlse roguires, the following definitions shall govern the
construetion of this artlele:

fa) “Alrport” means Los Angeles International Alrport.

{b) “Department” menns the Department of Airports, Clty of Los Angreles

{€) *Mayer” means the Mayor of the City of Los Angeles.

H{d) “Doard" mesns the Yos Angeles Indernatlonal Airport Property Acguizition
oard.
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21680,22,

Notwithatanding any other provision of taw, the departoent is authorlzed to:

(2} Asslst homncowners displaced by the expanston of the alrport to relocate iy
comparable resldentinl rrens and housing.

{b) Provide, where available, replacoment housing acceptable to affected Kome-
owners.

{¢) Parchase affeeted property to compensate hoineoswners for the depressed valucy
of their property as a result of the proximity of the alrport to cnable sueh home.
ownerd to purchase comperable housing under more normal market conditions,

21690.23.

The department is anthorized to expend any avallable funds, including state oo
federal funds, for the purpose of purchasing homes from homeowners displaced by
the cxpansion of the alrport and relocating or providing suitable replacewent housln:
for such persons, notwithstanding any other provision of law,

21600.24,

Upen establishment of s prograwm for additional payments te homenwners by the
department pursnant to thls artlcle, and in the event that property §s acquired for
the expansion of the alrport, the affeeted property owners may potitlon as provided in
Sactlon 21050.20 for the payment of ndditional compensation for the depressed valme
of the affected property resulting from the prescnce nnd operstion of the alrport,
provided that such owner hag not previously recovered any sums In the natore of ou
Inverse condemnation award by reason of the prosence and operation of the airport,

21680.25. :

Upon establishment By the department of & program for such gdditional compen-
sation, the mayor shall rppoint, subject to the approval of the city eounell, five poer-
gons who shall constltute the board.

21690.26.

The members of the bogrd shall serve at the pleasurc of the mayor, and any action
taken by & majority thereof shall constitute the retion of the board, The board shall
hear petitions from homcowners dislovated by reasen of airport oxpsnsgion and op-
erations for nmounts to be pald In exeess of tharket valoe of affected property. The
board shall cstablish procedurcs for the conduct of ity Lyslucss,

2158027,
The Board of Adrport Commlssloners of the City of Loz Angeles is directed to pay
kny sum awzrded by the board pursuant to Scetion 21600.26,

21590.28. : -

The provisions of this article are svallable only to persons who pwn residential
property condemmned or seld for nirport purposes. ’
24690.29, .

It any provision of this article or the application thereof to any persor or clream
atances I3 held invelid, such Invalidity shall not affect other provisions or appileations
of the erticie which cau be given efipet withont the invalld provisicn or applicatlon,
“and {o this cnd the provisions of this act are severablc.

Approved Aug. 28, 1969,

Filed Ang. 27, 1869
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PUBLIC UTILITIES-~AIRPORT RELOCATION
AND DEVELOPMENT

CHAPTER 1228

' ABBEMBLY BILL NO, 373

An atf to add Article 4.5 {commeneing with Section 21630.5) te Chapler 4 of Part |
of Divislon B of the Public Uiilities Code, relating to alrpori relecation and
development. ¥

The people of the Siate of Catifornia do ensct ag jolotws:

RECTION 3. Artlele 4.5 (rommencing with Scetion 21600.5) is added to Chapter
10f Part 1 of Divislon § of the Public Utlities Code, to read: ‘

ARTICLE 45 AIRPORT RELOCATION AND DEVELOPMENT

21693.5. .
This article may be cited as the “Californin Leglsiature Alrports, Alrways and
Alrport Terinlnals Dovelopmoent pnd Relocallon Act of 1960

21690.8.

The Leglsinture hereby finds that the state’s alrpert snd alrway systom 8 Iaonde-
auate to meet current and projected growtk in avintlon and that substantial expan.
slen and Improvement of the system & required to mect the demands of interstate
and intrastnte comuierce, the postal sorviece snd the aational defcnse. The Leg-
kshatore firds that osers of afr trausporiation are capable of making n grester fl-
mancial contribution to the expension and improyement of the systom thrdugh Ine
rrersed uzer fees, The Loglsleture finds, however, that such users should not be
required to provide all of the funds nceessary for fature development of the ays.
lem, and that revenues obtnined from the general tnxpayer wiil continue to be re-
juired to pay for the nse of such facilitics by the military and for the vnlue to no-
tional defense and the general public benefit In having a safe, efficient alrport and
alrway systern avallable and fully operatiomal In the event of war or national
viergeacy., The Leglslature also flivis that the coutinwed development and ex-
parlon of an adequate and gp-to-date comprebensive state airport and alrwey sys-
fem will roguire the acquisition of agrientturat, residential, commerelnl, Industeial
amd roiscpllaneons typos of properties for the same; and that tmany porsens amld
businesses will bave to be relecated, ‘The Legisiature fluds further that it Is in
the bext interests of the people of the State of Californiz to help all those persons
foreedt te reloeate when alrport expansion and constructlon requires then: to lose
their businesses and homes. It Is the purpose of this act to provide the means by
which adequate compensation sud fmmediate aseistance wiil bo provided for rcio-
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Ch. 1228 STATUTES AND CODE AMENDMENTS

cation and moving expenscs ond other costs lnvelved in the heetssary moving of
& business 6r home to nake way for sirport exprnsion and development.

21694.7, '

{n} "Displaced person” means any Individual, family, business or faro: opOra-
tion which moves from real property mequired for federul, state or local airport
expansion and develgpment.

- () *Individual” mcens n porss who is not o member of & family.

&) “Family” mesns two or more persons diving together dn the same dwelling
unit whe are related to cach ather by Llood, mavrlage, ndoption or legal guardian.
ship.

{0} "Buslness” means any lawfol activity condueted primarily for the purchase
snd resale, menufacture, processing or marketing of products, commoditics, or other
personel property, or for the sale of services to the public, or by & nonprofit cor-
poratlon, .

e) “Farm oporation” means any activity conducted primsrily for the productlon
of one or more agricuitural products or commodities for sale and home use, and
custymarlly producing such comoditics or profucts in sufficient gquantity to e
capahle of contributing materially to the operater's support.

() “Alrport expansion and developuent” means the consiroction, alterstlon, fm-
provement, or repalr of afrpert hangars; &irport passenger or freight terialonl
bulldings and othoer bulldlngs required for the administration of an nirport; pubilte
parking facilltics for pasecnger automobiles; roads within the alrport boundaries:
and any aoquisftion of land adjacent Lo or in the immodiate vieinlty of n pubiizs
alrport, Including any Intercst thoreim, or ny cascment threugh or asy other I
terest In airspace, for the purpose of essuring that activitles and eperations con-
dncted thereon will be compatible with normal airport operutions,

{g) *Public cntity” includes the state, the Regents of the University of Cali-
fornta, A county, city, city and county, district, public suthority, publle agency, and’
any other polltiewi subdivision or public corporation In the state when acquiring
real property or any interest thereln for airport expamsion and development, except
the Doparimoent of Pablic Works of this state,

21696.8. :

The payment of moving expenses shall be made 1o cligible persons in accord-
anee with the provislons of this act and such rules und regulations as shail be
adopted by the public entlty.

26650.9. .

The public entity Is autborlzed to adept roles ad regulatlons to implerent the
payment of moving expenses du puthorized by thls act. Such rules and regula-
tions moy Inclade provisious suthorizing payments to individuals and fomilies of
tixed amounts not to exceed two hendzed dollers ($200F in lien of their respective
reascnable and neeessery moving expenses. '

2§690.10.

The publle entlty {8 avthorlzed to pive relocatlon advisory asslstonce to any in-
dividual, family, business or farm opcration displaced becawse of the acquisition
of reul properly for mhy state or federal irport prefect. :
21680.11.

In giving reloeation advisory assistapce, the public entity may establish a loca!
relocntion advisory ssslstance office to gessist In obtaining replacomont facilities
for jodividuals, familics and boslucsses affeeted by sirport expansion or develoD-
meat. '

2169012,

{a) As 8 purt of the cost of cohistruction the public entity may compensale a
displaced person for his Betual and reasonable expenses I moving. Blmsclf, family.
business or farm operation, Inclading moving parsenal property.
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(v} Any displaced person who moves from n dwelling may clect o recelve in tlew
of his netual snd reasonable moving cxpenses & moving expense allownanece, deter-
mined recerding to o schedule established by the publie entlty not to excced two
pusdred dolines ($200), and In nddition a disleation allowanee of one hundred dol-
turs {$100%

{c) Any displaced person who moves or discentinucs his busincss or farm opera-
tion may elect {6 recelve In diew of his &ctunl and reasonsble moving expenses a
tixed relocation paymeni in am amount cqual to the average annual net enrnings
of the business or farm operatlon, or five thousand doflars ($5,000), whichever i les-
ser, I the case of a business, no payment ahall be made under this subdivislon
unless the publie entity Is satlsfied that the business ennnot be relocated without
a rubstanilal loss of patronage, and is not a part of a commercial entecprise hev-
Ing at lerst one otheor catablishment, not being acquired, which is ongaged in the
same or gimilar business. For purposes of this subdivision, the termn “aversge an-
nual net earnings” monns one-hatf of any net earnings of the husiness or farm op-
eratlon, bofore fedorel, state and loogl Income taxes, durlng the two taxable years
immediately proceding” the taxnble gear In which such busihess or farm operation
moves from the real properiy scquired for such projfect, and Includes compenss-
tion pald by the buslness or farm operation to the owner, his spouse, or his de-
pendents daring such two-year porlod. To he clgible for the paymont authorized
by this subdivislon the business or farm oporation must meke Itz state income tax
returna avallable and its fingneial strtemente and secounting records available for
audlt for confidential use to determine the payment suthorized by this subdlvision.

21690.13. :

In addltion to the payments authorized by Section 2180012, the public entity,
a3 a part of the cost of construction, mey moke a payment te the owner of resl
property acquired for an sirpart project, which s huproved with a single-, two- or
three-femily dwelling actually owged and cperated by the owner for tot less than
one year prior to the first written offer for the ncquisition of such property. Buch
payment shall be the amonnt, If any, which, when edded te the scquisition pay-
ment, equals the average priee required for a comparable dwolllng dotennined, in
sccordanee with standards established by the publle entity, to be n decont, safe,
and manltary dwelling adequate to sceonunedate the displaced owner, roasonably
aceeasible to public services and place of cmployment ané available on the market.
Such payment shall be made only to the displaced owner whoe purchases a dwelling,
that mects standards cstablished hy the publle cntlty, within one year subscquent
to t-tluz date on which he Is reguired te move from the dwelling sequired for the proj-
[y sy .

216%0.18,

In ndditlon to the paywent authorized by Scction Z1600.12, as a part of the cost
of coustruction, the publle ortity taay make & payment to any individunl or family
displaced from any dweiling not eligible te recelve o pryment nndor Section 21690).13,
which dwelling was actually and iewfully cceupied by such individual or family
for not Jess than 90 duys prior to first written offer for the acquisition of such
Property.  Sueh payment, not to exceed one thousand five hundred dolars ($1,500),
Hall be the additiona) nmouut which s pecessary to cvuable such individual or
family to Yense or ront for & perind not to excecd two years, or to wmake the dewn-
Wayment on the purchase of & decont, safe, and sanltary dwelling of standards ade-
fitlale to sccornmodate such individual or family tn areas net gonerally loss desirable
I regard to public ntilitles and public and commezcin? fucilitios,

21590, 15,

Any displuced porson aggrioved by n determination as to cligibllity for a pay-
ment anthorized by this act, or the amount of # payment, may have Mz epplics-
ton reviewed by the poblic entity. This review shalf inelnde the right to the np-
lointinent of an Indopendent appralser approved by the owuner to review the rmount
of the award under Sectlon 21600,13,
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2169016,

The publie entity 13 authorized to adept rales snd regulations relating to reloca-
tion aeslstanice a8 may be nocessury or deslrebic under state and federal laws and
the Tyles and regulktions promulgated thereunder, Such ruies aad regulations shall
include provislons relating to: ’

{n) A moving expense allowance, as provided in Beetion 2160012, subdivision {b),
for a dlzplaced person who moves from a dwelllng, dotermined recording to a
schedate, not to exeecd two handred dollars ($200)

(b) The standards for decent, safe and senltary dwellinga;

fch Procedure for an aggrieved displaced person to hove his determination of
eligibility or amount of payment reviewed by the publie entity; and ]

{d} EligibRity for relocation ssslstance payments and the procedure for claiming
such payments and the amounts thercol.

HE90.17,

No payment reeelved by a displaced porson under this set ahall be consldered
a8 income for the purposes of the Dersonal Income Tax Law o the Bank and Cor-
poration Tex Eaw, nor shall such payments be considered as Income of resources to
any reciplent of public assistance and such payments shaoll not be dedacted from the
amount of &1d te which the reclpdent wonld othierwize be entitled under Part 3 {com-
mencing with Seetfon 11088) of Jvision D of the Welfare and Inatltutions Code.

BEC. 2. Nothing contdined In this net ghall be construed &5 creating in any con-
denation praceedings brought under the power of cminent domain, any elemcat
of damages not in existonce on the date of cnncthient of this aet.

BEC. 3 1 any provision of thls act or the sppllcavicz thercof to Bny prrson
or elrcumstanecs I8 held Invalid, such -invaiidity shall not affect the provislons or
sppllentlons of the act which can be glven effect without the invalld proviston or ap-
plication, and to this end the provisions of this act arv soyverablc,

Approved Aug. 30, 1500,

Flled Aug. 31, 1000,

L'———rv -
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ABRSEMULY BILL NG, G453

An set 1o add Soctions 21669, 26660.1, 2i660.2, 21669.3, and 21663.4 Lo the Pudlic
UtiHies Code, relating fa airports and making an appropriation therefor, and
declaring the urgency thereof, 1o take effeel Immediately.

The people of the Slate vf Catiforata do chuct ez follows;

RECTION 1. Scction 21663 is added to the Puble Gtilitics Code, to read:
2669, .

The department shall adopt noise standards goveridng the operation of ajreraft
ind alreraft engines for sivports operating under o valid permit Jssued by the de-
Pastment to an extent pot prolibited by federal Tnw.,  The standards shall be besed
Bpots the level of noise acouptable to a reasonable porson residing in the vielnity of
the alrport.

8EC. 2, Scetion 216691 is added to the Public Utitles Code, te read:
26591,
There is hereby established an advisory committee to assist the depariment in the

sduption of noise stamlards, The committee shall be composed of seven memsbers
Npointed by the Governor as follows:

() Two members, one of whom shall be represontative of homeowners econcerned
with afreraft noise.
i {b) Cme mcmber each from the Departimont of PobHe Hewlth, the League 4
i Californjn Cities, the County Bupervisors Assoclation, the Dopurtment of Kducatiy,
. and thi Afr Transporl Associntion.

The existenco of the committee shall ferminate on January 1, 3971
BEC. 3. Section 21660.2 14 adided to the Public Utllities Code, Lo rend:

21669.2.
In ity deliberations the Jepeuriment and the advisory commitiee shall Be governy
by the following guidetines: .

{2) Btatowide unifornilty in standards of necoptadlc sliport neise nced not be
required, and the wmaximum amount of local eontrol and enforcement shall be per
mitted,

() Due consideration shall be given to the cconomle amd technolngical feasibility
of complyhing with the standands promudgatod by the dopartinent.

SEC, 4. SBeelion 21060.3 §s sdded to Lhe Fublic Ullities Code, Lo read:
216649.3.

The department shall submit & couprchensive report of the neise regulations
adopted pursunnt 1o Scetlons 21660, 2160687 amd 21660.2 to the Legistiture on or
prier to Apeil 1, 1970, and the reguluiions shall go luto offoeel on January 1, 1971
In the absenee of oghslative action adopling different srambandy,

$KC. 5. Bection 216694 s adided 1o the Pultie Utilitles Code, to pead;

21669.4.

{n) The violation of the nolse standards by any alverafl shall Be dovmed o misde
meanor and the uperator thereol shall be punlshicd by & fine of onie thsamd dollaes
G005 for vach infraclion,

) 1t shall be the functlon of ihe coundy wherein an gabrport 1 gitualed to en-
foree the nobs rugulattons estaldlshoed by the dogairttuegl, Fo this end, the operator
of an wirport shadl furaish to the eaforcement nuthorily designated by the county
the lnformatlon required by the depaetment’s regodations ty peoult the efficient cn-

- toreetacut thoreef,

fe) Penultios aesessed for the violatlon of the noice regnlations shall be used firet
to reimbarse the Generat Fand for the wnonut of any money approprialed {o carty
out the purposes for which (ke sofse rogofatlons are estubbished, and seeond be used
In the euforeetent of Lhe noise roguladions af pariicipating alrporis,

BEC, 6. there is herehy appropeinted From the Oeoeral Fund o the 8late Treas
ary to the Airpert Awistance Revolviig Pund, ax a loan, the som of Ty thansand
gollurs ($S0,000) to be used fu corrying onb e purposes of Sectiony 21608, 21000.1
and 235G2.2 of the Poblie Utilitles Code as adidod by this act, gl to be repald 28
follows:

{2) Any ponaitios assemsod for the violation of noise regolations pursuant to ibis
act shali first be nsed to rebnbnese the Goneral Fund until such loan I8 tepaid;
anml

(b} I Jegislation is chocted to Hupwse o tox en aireraflt jet fucl, the reventes
from which are (o b deposited fn the Airport Assistanee Revolving Fumd, such
zovenues slall fivst be useid to selmburse the Generul Fund until suck Toan bs repaid.

(e} From any foderal grauts that may be ehlained hy dbe department for the
purpose of prowmuigatiog the standurds called for by hid uet, :
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BENATE RILYL NO. D43

An met to anand Seetlors 16000 and {E0BD of, the Goveramont Gode, refating te
eavirormental quality contrel,

The people of the State of Colifornic de enect as follows:
BECTION 1. Beotion 10060 of the Govermeent Code fy amended to read:

16000,
The T.oglstature flnds that:

(e} Rapid poputation growtl, economic development and wrbanizaiion have affected
the quallty of Cutlifornlia’s nutura! envlronmont,

{b) The proliferation of nolso Cronl transportatlon sources have led to the exposure
of large scctors of the populace Lo an unaceeptuble degrec of helke,

fe) The antieipated rates of constroctinn of new alrports and extension of exlst-
m;':_illrportﬂ, constryction of frecways and mngs eapld Lransit lines, and the introduc-
glon inte service of Intrawrban shori taken$i and and and vertien! takeof? and land
alverall operating at low cruising altitudes will rapldly cscalate the urban nolse
probiem unices systematic praventive measures are Lekon,

(d) There 13 a large dlserepancy between the teehnology available for contrel of
urban solse and the dogree to which it i3 belng utilized In practioe, through sach
means es Jand nsg hanning, nolsc eontrel proviztons ko milding design and con-
struction, and legal control over the movements of nolse-producing trausportation
vehiclos., .

X
(_el Improvement of the quellty of Californin’s physical cnvironment eonsistent
with the maximum bonoflt to the plopie of the state fg a matter of statewlde, reglon.
o), and local coneers calling for coordinntod public and private actlon in the Interest
of the health, safety, and welfare of present and future gescrations.

BEQC. 2. Soction 10050 of the Government Code {5 amended o read:
16080, - )

The councll shull: .

(0) Mrnke a therough siudy of relevant policles, practices, and programns in the stato
that relate sigalfleantly to emvironmeutal quality, {neluding nolse cmlsslon eon-
trol.

W) Ideatify major envirenmental quality problems, giving consideration te all of
the possible futerrelutionships botween the dogradation or improvemont of alr, Jand,
and water resources. ‘ . ’ . '

(&) Develop long-range goals apd make wcenmmendations, after holdiug publie
hearings, a8 Lo policics, erlicets, and programs es guides In the protection, manage-
ment, and Improvement of Califoriia's environmental guality.

(@) Identlfy prablems in exbsting envirohmental quality contrel efforts In the
siate, foclnding unet or inadequaiely wot needs, uoadesiralle averlaps or conflicis
o jurisdiction, between or among federal, state, reglonal, aud loesl agencies, and
ey efforts that may Lo uunceessary or undesicahle,

{£) Reconunend, after hokling pulilic hearings, such legistattve end adminlstrative
actlons as may be wecessary to ostalflsh gouls, policles, and eriteria nng te Iuple-
ment programs that will effectively proteet, wmanage, and lmprove environmental
quelity on 2 long-range bhasls. .

ify Revlew and make recommendations, after holding pubilic hearings, on propor
State, regional, or neal governmental mechanlsioy, wiich would foxmnulate broad poli-
cles, objeetives and crliteria for the coordlupted proteclion, wmanagemaent, end im-
provement of Calfornin's physieal environment. )

&) Make eecommoendations for immedinzte action by state agencles as defined In
Beetion 11000 0f the Govermuent Code which wonld effectively prosorve and one
hanee California’s natvral envirenment,

) Appolnt a sclentifie advisory group tu consider and report te the council on

the state of the art of nrben Roise-eoniTel thclinbiogy ANG Lo recommend Appropriale
Actlons necessary Lo effectively proteer, manage, nnd improve the notse environmoent
o g long-ramgze baskr  This advisory groop shal) be composed of not iess than five
hor apare than 10 smembors, o provite the Beocisary Gepih prd Dreadih in modern
Beoustioy, membors of the selentiffe mivisnry group siall be practiciug acoustical
engineers, -

ol

.

(1} Avail itze] of techulcal Infaruation avsilable from foderal agencies involved

In rescareh awd sdminkstraiive toozsures for the control of Wolse such s the 1o

portmenis of Transportation, Tlensing atd Urban Develapment, and Fealth, Edpps.
tlon and Weifare. Specifically, the couneil shall apprise jtseif of technienl advige
ment available from the Interagoncy Adreraft Nelse Abatonent Propram, i:xcm '
{ta Land Uze and Alrports Panel and iig Leglstative and Legal Panol. o

.
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[Civ. No, 11547, Third Dist. Apt. 16,1969,]
[As modified Apr, 20, 196D.]

TRENE PEACOCK, as Bxecutrix etc., Flaintiffs and Appel-
lants, v. OOUN’I'Y or BACIMHEN‘I‘G, Defendant and
Appeliant, .

‘ " [1) Eminent Domain—Inverse Condsmuatiop—Suft

| « denoe~~In an inverse eondemnation action sgainst a eounty,
: . the tria] eourt correctly found thol o tuking of plaintiff’
property {referved to as the “take” are ) occurred, where the
eounty, in contemplation of the aequisition of a privabe air-
port-for public use, adopted a. beight restriction ordinanee
purseant to Gov. Code, §§ 50484-50485.14, where the hoard of
supervisors later vefoned eertsin praperty, ineluding the
“take” ares, to a ¢lassification more regtrictive, sa to height,
where the resoning was followed by the ladoption of a genersl
O plan for developwent of the airport, where no wuch aetions
; were takan with respect to any other privald aiffield in the

‘ oounty, where the impact of theso astisns on. plaintiffs’ land
: ' waz to “freeze” development of ray mesningful kind within
the “take” ares, where further deeisions by the hoa.rd reject-

ency of Bvi.

never aequired, the restiictions were still in eﬁeet at the thne
plaintiffs commeneed their etion.
{2] Td~—JIuverss Uondemnation—Interest Taken—In an action in
javerse sondennation against a county, the evidence properly
. supported the finding of the trinl judge that the intereal taken
was the feo rather than a mere temporary faking of an
sasement in alr space, where varions etions of the county
. board of supervisors taken in esnne ,u with their goal of
keeping the approack aress of & proposed airport elear of any -
obstructions pénding determination of hnundmes, approach
" patterns, roadways, and other facilities inherent in the projest
brought shout a restrictive interpretation of a height reguls-
tibn ordinance which frustrated the efforts of iaintiffe to
dovelop their property by the logiedl extension of their
tﬂ]mt subdivisions and deprived thetn fotally of the eco-
nownic use of the property involved,
[3} Ii-—Tuverse Oondsmnation-—-Oontinuands of rrnnudina.-—lu
C s inverss m&unmatwu action, the tru! court did not sbose

~ [1] Bee OalJurgd, Entirent Doumm, £3 3?4 375; An.Jurdd,

Eminent Domain, § 478.

) McX. Dig. Memcu [1] Luuncnt Domain, §213; [2, 3]

O * . Eminent Domain, § 204,

a2
ERet ]
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its diserefion in denying defendant sounty's molion for o
eontinuance, even though the guestion of abandonment of the
projest involving the property tnken was before the eounty
board “of supervisors ai the time of the motion, where sael
question had been before the bpard for many monthe prior to
the trial date, where the cowpty hed hed goveral years to
prepare for trial, where plaiptiffs had many times before
fling suit expressed iheir intehtion to bring sa inverse con-
demnation suit bui were requested ench time by ecounty cfficers
or cowuty supervisors to defer their snit until the eonnty's
JpMans were Iully developed in order that the eounty ecould
purchase plainliff’ properly, | where pluintiffs had severst
times acceded to such requests, and where the OouBLY Wwas
aware that a previons inversq eondemmation swit involviag
property similarly sitaated had been suceessfully proseruted.

APPEAL from a judgment of bhe Superior Court of Sacra-
~ mento County, William A, White, Judgs. Afirmed.

'_'Action for inverse condemnation, Jn-dg'nlent for plaintiff
affirmed.

Gale & Coldstein and Stanley) J. Gele for Plaintiffs and
. Appellants, _ . ‘

JANES, J.—This i5 an appeal by defendant county from s
Judgment for plaintiffs in an aetion brought on the theory of
inverse condemnation.? Plaintiffs have flled a eroes-appeal
from' that part of the judgment which found the taking to
have oceurred on November 18, 1863, but have requested that
the eross-appeal be dismissed if the judgment appealsd from
by the county is affirmed. The trial was bifurcated as to the

 following issues: (1) whether a taking by inverse eondemna-
tion had in faet oceurred, and {2) damages. The issue on the
main appeel is primarily whether|the court correetly found s
taking—pernanent in nature--to have oecurred; we are not
concerned :.vith the issue of valus .

plaintiffs that the county

through a series of acts deprivefl plaintiffs of the use and

" eock died 4fter Judgment was entercd| and bis widow, Irenms Pencock,

MThe original plaiatiffs were 1. J. jn and J. W. Peasock Mr. Poa-
m subyiituted as & plaintiff. -

acting ax Exceutrix of his estate, hns
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value of certain real property located immct]ia&ely south of
Thoenix Field, & privately owned airport in the northeast
area of Sacramento Connty. The evidence was in eonfliet a3 to
the size of the arce involved ; the court ultimately deternined,
however, that the affected pareel, herein referrpd 1o &s the
““‘take"’ aven, cneompassed 2614 acres.
The econtroversy eenters upon the impact plaintiffs’
property rights of a series of actions taken by the Saeramento
County Board of Supervisors, whicli-getions were bascd upon
what was initinlly an sssawption and subsequently becamc a
publicly stated intention that the county woulil eventually
purchase Phoenix Field for use as & public aviation facility.
The f“take’ area with which we are concerned was included
* in that additional property which the county would have had
- to purehase in order to operate the facility in accordance with
. their expressed plans. The #ctivities of the board| involved in
this case, commenced in 1958 and Lad not been ¢oncluded at
the time the subject proceeding was initiated, .
In 1955 plaintiff Reese, the owner of & large fract of land
which extended sonth from Sunset Avenue (the existing
. boundary of Phoenix Field) to the American River, entered
into an agreement with plaintiff Peacock for sale of the prop-
erty, in successive phases. Peacock’s purchase and subscqueut |
“development sterted with the southernmost pontion of this
property, followed by generally contipuous secti to the
north. Iis plan was to develop the property immediately
soizth of the airport last, because of its potential commereial
value onee the arca south of it was developed. Development of
_ the ‘"take’’ arca was in the planning stages by 1959, subdivi-
sion maps had becn prepared, the County Enginéer’s office
had becn contacted regarding sewer faeility comnitments and
arrangements had- been made regarding the [bonding of
improvements. ‘ -
In 1958, however, the county had entered inte
with Leigh-Fisher and Associates, Airport
authorizing (1) an analysis of the thea existi

agrecinen!

- report was published in 1959, and, although it
primarily with the concept of a new metropolita
ineladed . recommendatious for “‘a county.wide system of
{smaller] county airports to serve ali the aviation meeds of the
community.’’ The report expressed the need for 8 permanent
public airport facility in the northeast area of thecounty, and
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recommended that primary consideration be given the possible
use of I'hoeniz Field to serve that need. Tt wag further pointed-
out by the report that Phocnix Ficld was sitngted iu a rapidly
developing residential area and the recommengation was made
that the county take immediate action ““to provide compatible
land uses und nintain proper approach criterin . . . ."’ sug-
gesting the use of zoning regulations as & method of imple-
menting this purpose, _ :

After the Leigh-Fisher report was submitted to the board of
Bupervisors in 1959, a joint city-county airpont study commit-
fee was formed to review the report and its rdcommendations.
In Javuary 1960, the study committee adopled a resolution
recommending that the county assume respo sibility for gir-
port development in Hne with the recommefidations of the
- Ieigh-Fisher report, and in March 1960, that resolution was

" ratified by the Board of Supervisors. Hearia gs were held by
the board of supervisors, looking toward adebtion of zoning
measures to control further development of thy ATea necessary
for Phoenix Ficld expausion, and Mr. Peacos and his attor-
ney atteided several such hearings and protested the intended
zoning restrictions, .

Onr April 6, 1960, the board of supcervisors adopted Ordi-
nanee 687, which by its terms applied only tg **. | | the air-
port commonly kuown as Phoenix Field.’” The effcet of the
ordinance was to establish requirements in yegard to clear
airgpace for the existing runway. The ordinance prohibited

. any atructure or vegetation with a height in-exeess of zero feet
in an ares extending 200 fect from either end lof the runway.
A clear airspace requirement of 20:1, or 1 feet & elevation for
20 feet of distanee was established for the nex 10,600 feet of
Jand, ie, at 200 feet from the end of the ground yero"
zole, mo structure was permitted in excess of 10 fect; any
excess would constitute an ‘‘obstruction.” The county con-
sidered this ratio to be required by '“T8O-N18" (Technical
Btandard Order, U.8. Dept, of Commerce) for. compliance
with certain federal standards with which the connty sought

© to eomply in order to be eligible for participation of federal
funds. Contemporancously with enactment of Ordinance 697
the eounty entered into s lease-leaseback agreqment with the
private owners of Phoenix Field in order to erbate the publie
interest in the airport necessary to qualify for eligible federal
funds, Thereafter the sub-lessce, the Fair Oaks Flying Club,
operated the airport as a public faeility.

By the time Ordinance 657 was adopted,

he eounty had
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become awere of the need io acquird an interest in the adja-
eent elear zones and land area in order to qualify for partici-
pating fedexal funds; after ensetment of the ordinance the
eounty prepared various plans for development of the Phoe.
nix Ficld projeet which were concerned with both the facility
itseldf and the surrounding area, indluding recommendations
for aequisition of nearby lands, and [it repeatedly made clear
its intention to purchase the ncepssary additional land. The
- Pplans were not limited to the existing facility, but also
ineluded plans for developrment of various two-runway sys-
tems, and the arca of clear space tequired for the several
plans prepared varied from one plen

On June 12, 1963, the board of supe ;
property in the arca of Phoenix Field, including the subject
“take'’ arca, from an agrieultural clgssification designated A-
I-C to » different agricultural elassification known as A-I-B.
Althougl the A-I-B classification permiited a greater density

O of use for resideutinl purposes (one|single family home per
scre as opposed to one for cach twg aeres under the A.I-C
classification}, the A-I.-B zoning was plightly inore restrietive
in certain areas of height regnlation than Ordinance 697, and
was & type of zoning specifically designed for use in airpert
and airport approach areas. Although directed by the board
of supervisors (under the anthority of Ordinance 897) to ini-
tiate. proceedings for adoption of an pirport approsch zoning.
ordinance pursuant to the Airport Approaches Zoning Law of
the Biate of California,? the eounty planning director at-
tempted to accomplish the desired resnit by the zoming reclas.

- sification, This zoning, or any other Height restrictive or pro-
tective scheme, was not adopted relative to any other private
airport in the county, SR

Finally, in November of 1963, & |general Phoenix Field

. "Land Use Plan was submitted to the board of supervisors for
approval and the plan was adopted by the board on November
13, 1963. The future airport contemplated by the general plan

. of November 1963 was a two-runway fiald involving a clear
area ter than that established by Ordinance 6973 By
resolution passed on February 10, 1964, the board of supervi-

2(Gov. Codo, §i 50485-50485.14.)

*Becansc the varlous study plans gnd proposals varied shightly as 4o
the alignment of the elear aren, there was o confusion as to the exsot
aros reqoived. Tho trial conrt, in its judgment, selected the sren delne-
ated by the county in this general plan as the arer of the actual Lake.
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sors dircetod the taking of necessary steps 1o cffectuate the
gencral plan. - o

Negutiations thercupon commenced for purchase of both the
airport site and the “‘take’’ area) The county’s plans beemae
less certain, however, toward the end of 1964 and beginning of
1965, beeanse of diffienlty in reiching an agrecinent &s to
price with the members of the Fair Ouaks Fiying Club, owners
of the Field proper, and on Marph 24, 1965, the board took
- aetion, wpou recommendation of its director of airports, 1o
instruet the county executive and other ‘responsible county
~ officers (1) “‘to take the necessary ateps to cancel the existing
lease between the County and the Fair Oaks Flying Cluh
relative to Phoenix Field. . . ."” (2) “to prepare an ordi.
nance reseinding the height ordinanece [Ordinance 687] pre-
viously adopted by the Board ¢f Supervisors for Phbocnix
Figld, . . .”” (3) ‘"o initiate actipn and the necessary publie
hearings for the deletion of Phoepix Ficld from the Qeneral
Plan of the County. . . .” and {(4) to direct . .. “Public
works to continue to look for siteq in the area.”” The order of
March 24, 1965, wes temporarily suspended, however, by
action of the board on April 7, 1865, in order to permit the
City-County Chamber of Commeérce to assist in purchase
negotiations for the field. This *Ymoratoriam™ on the aban-
donment order was coniinued for an additional 60 days by
action of the board on. June 2, 1965, On Scptember 13, 1955
the board confirmed its intention to mbandon the Phoenix
Field project and ordered that the steps previously direeted
be taken, . '

During the period of time expended by the county in the
foregoing acts and planning—commencing with authorization
of the Leigh-Fisher report and ending essentially, with the
filing of this aetion in QOectober of 1964—plaintiffs have been
frustrated in the cconomie develppment of their remaiping
property in that they have been uhable to obtain approval of
any subdivision waps because of the prospective effect of the
entire Phoenix Field project. Early attempts to acquire sewer
eommitments were unsuccessful (boeause of the uneertain
nature of the airport development. Plainiiffs were unable
throughout the cntire period to obtain information from the
county as to the boundaries of ithe proposed project, although
they were assurcd repeatedly that the bues would soon be
fixed and that the land involved fn the airport development
wonld be purchased by the county.|Property 1axes were raised
substantinlly, although plaintifis were unable to use the prop-
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crty; they were told this would be taken fnto consideration at

the time of purehuse,

Mv. Peacoek submitted salelivision map in July 1062,
whieh proposed the developent of 69 lofs. The WMApP was re-
jected and Peacock consnlted with the planning direrior in an

effort to prepare an. aceeptable map. He was told that all the

land in the area was “frozen’” wnt)] the county deterinined
how much 1and it needed for the afrport project. Althoush the
62-Jot subdivision did not inelude any land within the eloar
zone required under Ordinanee 697, the Planning Commission
ultimately rejocted the map, on September| 11, 1862, its repord
stating that the proposed subdivision *“w owdd be in eonflict
with prospeetive publie development’” of Phoenix Field, and
Tarther, thut it @id not allow for g propused relocation of
Bunset Avenue, Prior to receipt of the tejoetion plaintils’
engineer Lad prepared & pow proposal for the same sybdivi-
sion, bui. eonsisting of 41 lots, and conformfng to the proposed
roud changes. This map was submitted in|Oetober 1962, but
was also rejected. A third subdivision may was conditionally
approved, the conditions imposed by the plg:uning Commission
restliing in a net of 25 lots. ‘However, the| cost of sewer ean-
neetions, whieh would have been initially absorbed by the
laraer nmnher of tols, was uow to be appoitioned to only 25,
and the plan wag considered ceonomienlly unfeasible. Road
alignments involved alse remaied in a siate of flux and thc
subdivision was not  pursued, Timely appeal was taken 1o the
board of supervisors from the actions of the planning commnis.
sion, but the planning. getion was npheld a5 a poliey decision
heeessary for protection. of the proposed Phocnix Field
Projeet, ‘and plaintifts’ suhdivision was disapproved. Mr.
Peacock was repeatedly told by various edunty officials and
severel members of the hoard of supervisors that he should
not bring a threntened suit in inverse condemnation beeanse
the comnty fully intended to parchese the
This evidoner was reevived for the Hmited
sirating that the county was equitably estopped from assert-
ing a1 defense of limitations.

The board of snpereisors wias aware 1bat anothdr property owner in
the Plioenls Ficld aren lind sueecsfully proscented
tion ault sgninst the county,”

SQoveroment Code seetion 911, formerly Code [of Civi) Frocedure,
seetiom 715, The point is not of major signiffennes, sifee o oTaim wag filed
againet the comly in August of 1003, leas than ohe year after the dule
of taking ns determined hy the frisl eaurt, and the eonrt ford an
estonpprl to oxist, -

n hiveese eondemnn-

[
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Phuintiffs then filed their present complaint, alleginy thy,
the effect of the enactinent of Ofdinance 697, and subsequent
actions and cnacinients by the e unty, has been to so resteie:
the useable height of their Innd that the property affected has
been permanently taken end das aged, without compensation,
eoutrary to the provisions of the California Constitution, arti-
;-.;e I, section 14. The pretrial orfler framed the issues as fol-

W3, . .

“*1. Did the action of the defen
to the subjeet property for whi
corapensation .

*2. 1Iss defendant iaken the roperty by inverse condem.
nation t ' '

3. What is the tuke or valusti _

**4. 'What is the measure of damages?

**B. What are the damage and dompensation to be awarded t

Prior to tria] the order was zmended to inelude the issues
of defense of Jimiiatious and estappel to plead such defensc.
The first phasc of the aetion (Lhe phase involved in this
ipsnance of an interlocutory
deeree of inverse coindemmnation, and the eeurt made extensive
findings, We summuarize (hose relevunt to this nppeal,

ant eause injury or damage
) piaintiffs are entitled to

County Ordinance 697, enact
restriction ordinance cnaeted pu
proaches . Zoning Aet. (Gov. Cod
ordirance provided for elear zon
tion eould not be grown or any

Muy 5, 1960, was & height
summt to the Airport Ap-
, 3 60485.50485.14) ; said
and areae whersin vegeta-
stracture erccted, nnd its

‘effect a3 to plaintiffs was to deprive them of the beneficial use

of portions of their property, in that it prohibited thon from
growing any vegetation or ereeti g any struetures thereon,
although airspace above their pro rty was used by the gen-
eral public, _ :

The lease-leasebuck agreernent between the touuty and the
Fair Onks Flying Club ereated a public interest in Phocnix
Field, which continued during the period of eounty stndy
regarding the location and development of a publicly owned
fucility and pending completion of study plans concerning
such facility as part of & comprehdusive overall aviation plan
of the defendant county. Said agrepment was exceuted in eon-

. neetion with adeption of Orglinanc 697 to maintain the statns

quo_of land wses in the arce, pending completisn of such
studies, and was still in effect at the [time of trial,
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and November 13,

1963, thce ecounty, through ifs approprinte ofticials, affirma-
tively prevented plaintiffs from making ndrmal, logica) sabdi-

vision use of their property m extension

of their adjoining

prior subdivisions, which uses would have been permitted but
for the restrictive provisios of said ordingnee, the restrietive

xoning of A-I-B clnssification and the proposed dovelopment
plans of Phoenix Field. R

‘Oedinauce 697 was an-interim study ovdinance and was not.
repeated by the A-I-B rezouning of June 12,/1963. A-I-B zoning
is_a specific type of zoning designed for land adjacent to
airports, but was not applied to land adjreent o any other
private sicport in the county. The land cgnfiguration of this
xoning was identieal with the configuratioh of the land to be
acquired by the county under the general plan of November
13,1963, .

By the enactment of Ordinance 697 and the zoning of said
property as AI-B, “‘the County intended fo and did, in faet,
mainteins the status quo and use of the property as unim-
proved lunds and prevent the development thereof and the
construetion of improvements thercon gduring the study
pericd. By such acts the County intendéd to prevent any
increase of cost in the acqaisition of the $aid lands between

-the time of the cuactment of the ordinance and such time as

the County would be ready to acquire or ptirchase ihe subjoct

‘& necessary and integral part of the total cg

" participation was made. Administrative

property. Absent such restrietive regul

tion zowing, the

County recognized that the subjeet propenty would probably

be developed with residential units and at

the time that the

County would be ready to acqnire the property, the eost of

aequisition would iucrease because of the

mpiovements that

would have been normally constructed upoy the subjeet prop-

erty, By sach setions the County of Sacra
and in fact did, prevent any developnient o
erty, deprive the plaintiffs of any bene
property, and maintrin the status quo ¢

nents intended to,
the subject prap-
eizl use of their
ercof during the

period frow the enactment of Ordinanee 697 until the present

time, "

Acquisition of a public interest in and
clear zones, and the approach zones, and th

the plan would not have qualified for feder
tion in the absence of some such interest, Aj

structed to implement the county’s pld

to the Field, the

p *‘take’’ area was
nnty project since

al fund partieipa-
pplication for such
officials were in-
u, and pursnant
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thereto negotintions for purchase of such arcas were earriod
ou through 1961 until the Iutter papt of that year, al which
time the county withdrew from ne%-:}tintions avd deelared o
moratorium on the expenditure of frinds previously budweted
for the purchase of Phoenix Field angd the “*take’’ area.

On November 13, 1963, the county enacted a general plan
for Phoonix Ficld and the sarronnding arca with the ntent to
_culminate and eomplete the study plans bowan nnder Ordi.
nance 697 (seetion 5 of which piovided for a permancnt
enaetrent) and further affirmed conftinuance of the public us: -
of the ficld und ihe restrictive use linitations of the ordinanee
and zoning previously impused, Ordinance 697 was merged
into {he general plan and supplanted by it, but the restrictive
offeet on plaindifls’ land continued, in addition to further
restrictive mensures contained in the gencral plan. The perior
" botween cngetment of QOrdinance 497 on May 5, 1960, and
adoption of the pencral plan on November 13, 1963, was a
_veasonably time for the County to jeomplete ifs study mder
the interim provisions of Ordinanpe 697.° The adoption of
the restricdive provisions of the gdneral plas, however, ansd
continuntion of the previous restrfelions thereby regardin:
the use of the tand after November|13, 1983, *‘ was unreason-
wble, # deprivation of duc procyss, aud a evnpensatory
restrietion upon the use of plaintiffs] lands.”’

J

Under the authority of Ordinunee 697, the rezoning of June -
12, 1963, wund the general plan of November 13, 1963, “fihe
dofendunt and its officers committdd various sets evidenviny
their inteniion aud position that the Phoenix Ficld Project
was, in existence and that the proliibitory provisions of said
eactiments applied to plaintiffs’ lands, all of which deprived.
plaintiffs of any practieal, substantiaf or beneficial use thereof.”

BAE the time of enaetment of Ordinaned 897, Govermuent Code seetion
035808 provided: ‘ :

£0F 63506, TE the planing commission, oy the departmeat of plaunivg,
in gaod fxith, i condueting or intends 1o condnet studivs within a rea-
sonable time for the purpese of, or holding a kenring for the purpose
of, or s held a heariung aud bas recomhended to The fopiglalive hody
the sdoption of any soning ordinance or gmoendmont or addition thercto,
or in the event that now terrilory may nnuwxed to n elty, the lJegis-
ative body to protect the public safety, henlth and welfavo may adopt
RY O OFGENEY weasure, & temporary interip soning ordinance probibiting
auch snd any ollor pecs which may be in conflict with such oning ondi-
nunee. ' In 1961 thie seetion was mgended to provide thak meh mensares
could only he efivetive for cue year, unlesy exteuded nnder speeificd pre
epdurca T suather yenr, with 8 maxinum) of Lvo siel extensions {Rint~
1061 ek, 1571, §1) but suth nmendwenl has boen inlerpreled not 1o
apply reteodvtively. (39 Ogm CalAttyGhep, o 2410,
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“The exceplionsl and cxtraordinary eireumstinces here-
tofore enumerated culminating in the adoption of the gen-
eral plan of Moven : constituted a
subject properly by inverse condemnation® by f
without ecompensation. By reasen of said general| plan and
the rostrictive uso and zoning, plhintiffs’ laud. had no prae-
tical vazlue or beneficial nse to plaintiffs in any mamner
oonsistent with its value; the highly oppressive effect of the
-restrictions was to deny plaintiffs use of their In)
dedicate it to & public use,

Finally the court fixed the date of November 13, 1963, as
the date upon which the county took tho subject| property,
finding thai the said take was of the fee and not of| any lesser
interest or eascinent in or across the property. The boundaries
of the ‘‘take’’ area were deiermined {0 be those att forth in
the county’s genersl plan. The eounty having nepotiated with
plaintiffs for the sale and purchase of the “iake’’ area
according to the boundaries set forth in the genera plan, the
court eoncluded that it was proper and reasonasble that the
boundaries of the ‘‘take’’ area be defined by sald general
plan, ' : ,

Therenpon the court reached conclusions of Jaw generally
responsive to the summarized findings of faet, ddternining
that plaintiffe’ right 10 eompensstion vested absolutely and
irrevocably on November 13, 1963, and that ** [A]ny Bet or
nets of the defendant which may remove said resttictions or
" wherehy defendant may abandon the public use of said lands
shall not divest or deprive plaintiffs of their Tight tb compen-
sation for said taking.’’ The interlocutory judgment was then
eniered.

IIX. Contentions on Appeal .

The county contends on appeal {1) that none of| the three
sounty enactments and actions involved, standing alene, eon-
stituted inverse condemnation; {2) that these actions
latively, and the uetions of county officials related th
not constitute inverse coudemnation ; (3) that the finding that
plaintiffs’ property was taken by inverse condemnation is not
supporied by the fact that two of plaintiffs’ subdivikion maps
were not approved, nor by the evidence indicating that the
board of supervisors was aware of or considered the| fact that
its planning actions would affect tho value of ‘subject
property; (4) that the court’s finding that Ordidance 697
and the rezoning of June 12, 1963, were done for the purpose

~of preventing an increase in the value of the proge iy was
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- “beyond the power of the eourt to make, sinee that issue ws,
not before the eourt either by the pleadings or the pretyia)
order; and (5) that if any of (hie couniy’s netions did cons .
tute inverse condenmation, [the ‘“take” was only of a toy,.
porary casement in airspace, -

. IV. Phe Issuc of Inverse Condemnation

{1] Significantly, the tria} court did not find that any af
the county’s enactments or aclions, standing alone, coustj.
tuted inverse condemnation, Rather, the conrt agreed with the
position of the county at tria) that Ordinance 697 Wwas enacted
&s and was an interim stody| ordinance, and that the periul
beiween its enactment and the aduption of the general plan
for Phoenix Field was a reasonable timo for completion of
such study. Nor did the coupt hold that the rezoning of {he
property in Junc of 1963 furpisked a basis for relief, althougl
of the five private airports eferred fo in the Leigh-Fisher
reports only property adjapent to Phoenix Field was so
reclassified. (8ee Kissinger v, City of Jos Angeles (1958) 161
Cal.App.2d 454 {327 P.2d 1p].) Further, the court did ot
consider the ennctnient end sdoption of the general plan, per
s, a8 constiluting inverse cor demnation, but reached its eon-
elusion partly on the basis of the eontinuation of the restric-
Live measures beyond what wis found to be & ressonable {ime
for their existence, _ ,

The county's two initial egntentions are based in part on
the provisions of Public Utllitics Code scctions 21402 and
21403, which provide that aireraft have a right of flight over
land, including the right of flight within the sone of approach
of any public airport without, restriction or hazard,? contend-

TPabile Utilities Gode, scctions 21402 and 21403, read, at the timo of
trinl, a2 follows: . -
-+ 21402, Tho ownership of ihe space above the land mud wuters of
this Blate ix vested ju the soveral oprners of the surface Lononth, subject
. to tho right of flight deseribed in Beetivn 21403, No use shall be ynds
of puch girgpaee which would intesfere with such right of fight; pro-
vided, thut any wss of property inieonformity with an originsl zone of
spproach of an airport shall aot be rendered unlzwful by rémsen of &
change in suck xone of approach. .
“‘f‘ 21403. {a) Flight in miroraft over the land znd waters of this
Btate is lawful, unleas at altitndes below those preserlbed by fedorad
autherity, or unless so conducted sq to be imntinently danﬁmu tc per-
sons or property-lawinlly on the lahd or water beneath. The landing of
an aircraft ou the land or walers|of ancther, withoul his eonsent, is
ualewfol exeept in the case of o foresd landing. The owner, lestee, or
sperator of the aircrafi is liable, as \provided by law, for damages causcd
by = foreod landing. . .
#1{b) ‘The right of Alight in ajrcraift includes the right of snfc neeess to
publie alrports, which mcludes this| right of Mighk within the zous of
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ing that those sections operated to impose the restrictions of
TSO.N18 upon plaintiffs’ property at the time” the leasc.
leaseback agreement became operative, anfl henee that Ordi-
nence 597 was of no additional restrictivel effect. The county
contends further thai even if it is assumed that the restric-
tions were ercated by Ordinance 697, rather than hy scetions
21402 and 21408, such resteictions constitwted a valid excreise
of 1lic county’s planning and xoning powes, as distinguished
from an appropriation for public use of & compensable inter-
esi in plaintiffs’ property.

In Anderson v, Souza (1952) 38 Cal.2d
however, the court {adopting the opinion of Justice Van Dyke
of this court) in speaking of the predecessor to the present

- Aeronantics Commission Aect and the companion Federal Act
(U.B.C.A., Title 49, § 176a) stated: ' *, . |. these deelarations
were not intended to and do not divest owners of the surfuce
of the zoil of their lawful rights incideyt to ownership.””’
{p. 839.) And at page 842 it is stated: ** ‘[Phe Biate Acronan-
ties Commission Act contemplates the the furtherance of avia-
tion, with its manifold benefits to the pubjlie, by opcration of
both public. and private fields, but with respeet to the public
fields it provides for their establishment; by countics, cities
and other municipal agencies, requires the finding of public
convenience and necessity and contemplates the use of the
power of condemnation.’ ™ : : :

The Airport Approdches Zoning Law {Qov. Code, §§ 50485-
50483.14), in relstionship to which Ordinance £37 was en-
aeted, also contemplates use of the power of eminent dotmnain
in instances where constitutional limitatians preclude the use
of tho goning power. Further recognition by the Legislatore
of this lmitation is found in Civil Proeedure, scction 12394,
‘which provides: ‘“§1239.4. Where necessa ,
approaches of any airport from the encroachment of strue-
turcs or vegetable life of sueh a height) or character as to
interfere with or be hazardous to the use of such airport, land
adjacent to, or in the vicinity of, such airport may be ac-
quired under this title by & county, city or sirport distriet
“reserving to the former owner thereof jan irrevoesble free
lieense to use and oceupy such Jand for all purposes exeept

b25 {243 P.2d 4971,

approach of any public airport without restrietibn or kazard. The scue
of mpproach of an airport shall conform to the specification of the
Teehnical Blandard Order of the Civil Acronauties Administralion of the
Department of Commerce designated THO-X18,| (§ 21403 nns amended
by Stats. 1987, ch. 651, § 1, in respenta not here material ) .
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the erection or maintenance of structurgs or the growth or
maintenance of vegetable life above a| certain prescribed
height or may be acquired by a county, eify or airport district
. in fee.” :

In support of tlic coniention that the egunty’s actions were
a valid cxercise of the polies power which couid not amount
to a compensable taking, the county eites|Smith v. Connly of
Santa Barbera {(1966) 243 Cal.App.2d 126.[52 Cal.Rptr. 202]
and Harrell’s Candy Kitchen, Inc. v. Sarasota-Manalee Air-
port Authority {Fia. 1959) 111 So.24 43D. The facts of both
cases are distinguishable from the instunt one. Swith upheld
as & valid excreise of regulutory power a rezoning of property
from residential to design, industrial in pn aren involved in
possible -airport expansion; the ordinance there, liowever,
merely changed the allowalle use of the property rather than
to virtually prohibit its use by its owners and to devotle it ton
public use. Yu Harrell’s Condy Kilchen, supre, the constitu-
tionality of airport approaeh regulations was upheld, hence
the case stands generaily for the proposition advanced by the
sounty. The regulation there, however, limited use of the sub-
ject property to 27.64 foet and plaintifis desired to use an
sdditional 13.86 foet for an ornamental poof for advertising
purposes, The restrictive action of the airport Authorily was
not & denial of any use, such as found by {the eourt in the ease
at bench, but a limitation siill allowing |scme beneficial use.
Yurther, as noted in Sueed v. County of Riverside (1063) 218
Cal.App.2d 205, 212 {32 CalRptr, 318] [hearing denied], the
Florida case is considerced an expression of the winarity view
in the United Siates. Cases on the subjeet, coliected in 77
AL.R.2d 1355 following the leading case pf Ackertan v. Porl
of Seattle (1960) 55 Wash.2d 400 [348 P|2d 664, 77 A LR:2d
1344), declare the majority rule as follows: **§ 3, Zoning ordi-
nances purporting to limit the use of lapd and regulate the
height of structures on land near or surtounding an airport,
thus having the cffect of graxting & frec path of girspace over
which planes can fly or take off and lahd at low altitudes,
have frequently been held wnconstitutional as a ‘taking’ of
privals property without just compensation, especiatly since the
governing body could procure the land by eminent domain
proceedings.” (p. 1362.) | - |

The view expressed finds support in 8peed, supra, wheve it
_ is stated nt page 209: ““In summary, thd zoning law and the
eoning ordinmmee permit elimination of) eirport hazards in
approaches t0 nirports through the expreise of the police
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power, ‘to the extent Jegally possible’ (Gov, Code, § 50485.2) ;
where  ‘constilulional limitations’ prevent - the necessary
_approech protection under ihe police pmi:r, the necessary
property right may be acguired by purchgse, grant, or.con-
donnation in the manner provided by law,

“While height restriction zoning has long been recognized
a3 & valid exercise of the poliie power, there has been a relue.
tenee fo extend this method to the protectioh of approaches to
airporis; instcad, air easements with payment of compensa-
tion appear to be the more aceepiable, aljhough not undis-

" puted, method of protecting approach zones, {See 13 Hastings
L.J. 397, Airpori Zoning and Hoight Restriction.) .

«:We believe there is a distinction betwpen the eommouly
gecepted and traditional height restriction goning regulations
of buiklings and zoning of airport approaches in that the
latter contemplates actust use of the airspace zoned, by air-
eraft, wherens in the building eases there| is no invasion or
trespass to the area above the restricted zone,”

In further support of the contention thatlall three petions—
the ordinance, the rezoning and adoptign of the gencral
plan—were permissible exercises of the |police power, the
eounty cites Meiro Beally v. County of El Dorads (1863 222
CalApp.2d 508 [35 Cal.Rptr. 480}, and Morse v. County of
San Luis Obispe (1967) 247 Cal.App.2d 600 [55 CalRptr:

“710]. Metre involved an attack upon an |interim ordinunce
enacted at the request of the planning compmission, which had
announced its intention to hold hearings ppon the proposed
adoption of a comprehensive water conservation and devglop-
ment plan. The ordinance was declared tg-be an emergeney
measure, required by the pendency of the ehmprehensive plan.
Plaintiff’s propérty was within one of 31 potential reservoir
sites, all of which were similarly restricted by the ordinance.
The ordinance was & short term measure, Jimited in duration
by the amended provisions of Government Code seetion
65806.% In upholding the validity of the ordinance this court
noted 1he temporary duration of the provisions restricting
development of plaintif’s property and pointed out the fol-
Jowing significaut factors in the evidence: ™. . . (1) plaintiff
is not being singled out as = loncly ebject| of regulation. The
ordinance affects oli new would-be home ividers within 81
potential reservoir sites spread throughout the entire county;
also (2) the lands here involved have  unosed and unus-

$For the texi of soction G5BOG, see Looinote 6, Jupm, P 14
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able for generations. They are precipitous or hilly; rock».
brush-covered; (3) there are no subdivisions in the lmmedl.:tc
vicinity. An a.tt{-mpt to launeh a homesi developmmt on
plaintiff's lands would he & pioneering adyenture, " {p.
513.)

Recognizing that the police power is not illimitable, we
nevertheless found upon the facts there prescnted ﬂmt the
ordinance in Aeirs, supre, wes neither oppressive nor wnrcea-
sonsble, in view of the temporary eharacter of the restricticns
placed against plointiff and others, and after weighing
against such hurdship the necessity for such temporary
restrictions during the cvolution of a countywide water plan,

‘we there pomtcd oul thnt , Reasona leness is the

measared and :easonahlemss in this conn
degree. A temporary restriction upon land use may be (end
we fecl is undor the facts here) a mere inponvenience where
the same restrictions indefinitely prolon might possibly
metamorphize into oppression.'' (p. 516.)

Morse, supre, is equally distinguishable| from the instant
case. There plaintifls’ complaint alleging that the rezoning of
an arca in the vieinity of a ecounty airport resnlted in inverse
~ eondemmation was dismissed after a demunrer was sustained,
and the ruling was upheld on appeal. Pluintiffs’ property,
when purchased by them, was zoned A-1 (agricultnral), per-
mitting a density of one residential dwelling per aere. They
submitied a subdivision map under a county zoning ordinance
which provided that applieations for rezonipg would be given
eonsideration in relation to the general development of the eoimn-
muity, Their map proposed R-1 use, a zoning under which the
allowable density wounld be increased from gne to five residen-
tial structores: per acre, Thereupon the pl ning eommission
undertook to review zoning of the enlire area in the general
'nemlt.y of the county airport, and after a public hearing the
ecommission recommended and the board of| supervisors acted
to decrcase rather than incrcase the allowable density of the
area o A-1.5, & classifieation whieh required five acres for a
nngle-famll}r dwelling. Unlike the case at bench, the new zon-
ing appropriasted no airspace above plaintifis’ property nor
did it ercate any restrictions upon beight; nor in the opinion
of the appellate court did it attempt to anticipate condemmna-
tion by spot-zoning. . . . Bo far as the pleadings disclose, the
reclassification neither resulted in the use jof plaintiffs’ air-




Apr. 1969} Pracock v, County oF SA(‘I&AZIEN#G ) 1003

space for public purposes nor did it take ajay plaintifis’
right to continne the existing use of the property.” (p. 604.)
The ense stands for no morc than the propopition that the
facts there pleaded by plaiutifis showed only thai the rezoning
ordinauce was & proper regwlation of land use) rather than a
_deviee for taking plaintifis’ property. .

In distinguoishing Snced v. County of Rivergide, supra, 218

Cal.App.2d 203, the Morse eourl elearly demonstrates the
. applicability of Snced to the case presently before us:

Y Plaintiffs cite Sneed v. Qounly of Riverside, 218 Cal App.
2d 205 [32 CalBiptr. 318}, in support of their|argument that
this rezoning constituted ¢ taking of private property for
public use without compensation. In Sneed, the County of
Riverside enactedl an ordinance imposing height restrictions
on all structures on ecrtain property, the cffect of which was
to create an ensement in the airspace above plaintiff’s prop-
erty for use as an approach zone to the county|airport. Under
the ordinance the maximum height limits on Suced’s land
directly adjoining the runway had been lowered to four fect,
less than the height of existing structures on the land. Large
numbers of aireraft took off and landed at the aivport by
flying at low altitudes over his property. The basic issuc,
aceording to the court, was whether the Riverside ordinance
was a height-linit ordinance authorized by the '
whether in reality it ereated an air easement jover plaintiff’s
property without the payment of eompensatiop. After distin.
guishing between municipal regulations which restriet or
destroy eertain rights indigenous te the private ownership of
property {nomcompensable losses) and veghlations which
trasnfer those rights to public enjoyment, (cdmpensable tak-
ings), the court eoncluded that a regulation which lowers the
beight of existing buildings within the approgch patierns of
an airport contemplates a public use of airspace above private
land, in effect an air easement, for which compensation must
be paid. . . ." (Morse v. County of San Luis Obispo, supra,
247 Cal.App.2d 600, 603-604.) o

The couuty contends—independently of the effect of Ordi.
nanee 697 and the rezoning of the arca—that enactioent of the
general plan of November 1963 furnished no basis for a find-
ing that plaintifis’ property was taken in inverse condemna-
tion. The eourt, however, made no such singuler finding. The
evidenes of its comulative effect with the othdr county enart-
ments, eonsidered in relution to acts of the gounty’s officers
"administering the various restriciive provisigus, coutributed
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to the court’s determination of a taking. The court found the
actions of the county io be reasonable up fo & point in tine
determuined to be November 13, 1963 ; the actions of the county
©in continning the restrietions beyond that date were found 1o
be ouremsonable and oppressive, eonstifutipg a compeusable
{aking of plaintiffs’ land. The finding has sibstantial suppord
in the record as a whole, The evidence diseloses mueh eonfu.
sion and uncertainty upon the part of varidus county officers,
#5 well as several members of the Roard of Supervisors as
to the meaning and effect of the “‘clear’” zones established by
the official doeuments in evidence and as tothe boundaries of
the proposed airport project. Patently errgneous interpreta.
tions were at times made by county officers upon the guestion
whether in speeified clear zones all vegeiation and steuclbures
were prohibited from ground level or only above the cxeess
height Hmitations preseribed by Ordinaned G97. The impact
on plaintiffs’ Jand—in the phreascology of ja eounty officer—
was 1o *““freeze’” development of any meaningful kind within
the arca determined by the court to have bedn taken, sud such
action by the counly s representatives was cpnfirmed and rati-
fied by ‘‘policy decisions’’ of the Board pf Supervisors in
rejecting plaintiffs’ pians for subdivision dqvelopment in that
part of thieir land in which under the terms$ of the ordinance
itself building obstructions would have bepn permitted to a
height substantinlly nbove ‘‘zero’” or grourd level, The trial
- judge wndoubtedly looked to this evidence of action by the
couniy 2s well as ils officers as supportive of the finding—
with which we agree—that plaintiffs were genied any practi-
¢al or benefleial use of their alfocted property.

Nor are we persuaded, under the facts presented, by the
sugpestion that plaintiffs were required first 1o seck judicial
review, under section 11523 of the Business and Professions
Code, of the decisions denying their propgsed subdivisions.®
 Kérschke v. City of Houston (Tex.Civ.App. 1959} 330 S.W.2d
629, eited by the county, is distinguishable from the instant
case. Kirechke involved the denial of a building permit by the
city based upon an anticipated need for plaintiffs' property
for highway purposcs. In aflirming a judgment after demur-
rer sustained to a complaint sounding in inverse condemna-
tion, the Texas court pointed out that plaintifs should have
sought relief by mandamus or mandatory (injunction, as the

. ®The provisions for judicia! review of subdivision determinations were
revised and piaced in Buosiness and Professions Code, seetion 13523.1 n
1065, (Btats. 1965 c¢h. 1380 and 1341.} -
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~tive of this appeal. That neither the pleadings n
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city was not liable in dumages beeanse deninl pf the permit
was an excrcise of the governmental function|and had not
resulted in any taking ar damnge to plaintills’ property. The
compliint attacked in Kirschhe, however, showdd plainly not
only that tliere had yet been no highway consiruction, but
*. . . no hines or bomndaries [were] estublished,|no ordinance
passed, no money epproprinted and no set-baeks vequired.’’ {p.
633.) Morcover, contrary to the findings we review in the
instant case, the acts complained of did not, in that court’s
view, mmount to a taking. {See Frustuck v. Cily of Foirfar
(1363) 212 Cal.App2d 315, 370-371 [28 CalRptr. 357];
Breed v. Counly of Riverside, supra, at p. 212) |

We allude but briefly to the counrty’s contention that the
finding of a taking by inverse condemnation is{ unsupported

. by the fact that the two subdivisions were disapproved or by

the evidence indicating awarencis and consideration by the
Board of Supervisors of the feet that its plapning actions
would affect the value of the property. The fhrust of the
argument is really dirceted to the propriety of {he inferences
to be drawn from that evidence, and the role reqhiring resolu-.
tion of conflicting inferences on appeal in support of the
judgment below is dispositive of this contention. (3 Witkir,
Cal. Procedure (1954) Appeal, §B8, pp. 2251.2252,) The
atiack upon the finding that the ordinanee and rezoning were
adopted for the purpose of depressing or prevénting an in-
crease of value in plaintiffs’ property is equally pndetermina-
the pretrial
order framed such an jssue is now of little eonsequence. The
evidence itself was relevant to the guestion whether the pur-
pose of the enactments aas to maintain the “status quo,”
itself a proper subjeet of inquiry, and the facts set forth in
the questioned finding were therefore relevant and material to -
the issnes pleaded, ’ ‘

V. Extcnt of the'* Take—Egsement ari:cc‘l

[2'] Finally, it is the coutention of the coumiy—relying
upon Pacific Tele. ete. Co. v. Eshleman (1813) 166 Cal. 640

(137 I, 1119, Ann.Cas. 1815C 822, 50 LR.A. NiS. 652], and

8need v, Counly of ERiverside, suprs, 218 Cal.App.2d 205—
that if a.compensable taking did occur it was mercly tem-
porary in nature and only of an easement in dirspace. The
Eshicman case, however, docs no morc than demonstrate the
principle, on dissimilar faets, that a taking may be of less
than the fee interest in property (p. 664), while Sneed illus-




1006 PF.ACGGH v. Counny or SacraMENTe [271 4.0
trates, at vo advantage o the countly, the differcnee helweop
the Loking therein gmd that found in the efse ul boneh, A
pointed out in the report of Sneed {at p. 207} the fnteeen
a]lcrrrdlv taken from plaintifll therve consisted in tevins of 4,
air navigalion casentent over his property, tlie casemend ralye.
ing i'mm 4 Tect in height at that part. of hist proper ty tlosest
to the airport to hr-lgh t of 73 feet at that ffrthest away. N,
question arose as to the extent of the infeves taken, but only
as Lo whether plaintifl’s complaint stated » eause of uctmn Tur
relief. Thet it did, and cffeetively, is shown|by enr oXeerply
from the ease.® The nelual extent of the edsement, u1d tl

-mode of valuation, were left for trial.

While the taking which ocenrs asg o resulf of inverse von.
demuation may be ouly temporary, and may in 4 given sitoa-
tion invulve substantially less than the takingof a fee intercst

“in property, we arve sutisficd, under the exe ptional cirewn.
stanees shown in the instant case, that the eyidenee properly
supports the finding of the trial Judrrc that the interest taken
was the fee, Far ]Iﬂ' in this opinien we have indicated our own
obscryvation that the terms ““clear zone™ and ‘‘clesr area”
were sometimes misunderstood and wpon |other oceusions
interpreted by officials of the county in differcat ways with ref-
erence to the areas of airspace required by Ordinance 897 to be
kept unencuinbered. Their goal of keeping the appreach arcas
of the proposed airport “clear’’ of any obstouctions pending
detemnination of bhoundaries, appronch patferns, roadways,
and other facilities inherent in the projeet mught about a
resirictive interpretation of the regulation which, as the ree-
ord shows, frustrated the offorts of plaintiffs to develop their
property by the logical extension of their subdivisions. It is
shown by the recerd that at one rclevant poriod plaintifis
were even told by a county represeatative that they ecould not
eonstruct a goll course in the *‘frozen’’ area) us the *‘{lags”
would not be permitted to exténd above the piliting greeas, It
s no answer to suggf‘st that the ordinance and zoning provi-
sions could not be in suck mamer modifiefd or eﬂ"ectwel}
interpreted by- mere gflicers of the comnty, #s a number of
county supervisors expressed the sume views) and the Board
of Bupervisors itself, in officially denying plaintifls’ appeals
from denial of their sybdivisiou applications, ratified the acts
of their officers and decided that as a matter of policy no
subdivision development wonld be permitted|in the affected

105p0 pages 24-23, supra.




Apr.1968]  Peacock v. CouNty of SACRANENTO - 1007

area which tended to conflict with the proposed airpopl in its
planning stages. The trial court took pains to point eut that
there was at no time any gquestion of bad faith of wilful
proceastinution upon the part of the supervisors dr other
county officers ;. they were simply faced with mauy infportant
budgetury and other fundamental planning problems velating
to the projeet, whieh at times seemed and eventually| turned
out to be msuperable. Meanwhile, however, plaintiffs were
deprived tolally of the eeonomic use of their propertyt within
the ““take’ area, as the eourt found.

[8] Related to the basic gunostion of the extent| of the
interest taken is the charge by the county that the tripl court
abuscd its diseretion in denying the eounty’s motions for con-
tinuanee, in the siages of the proceeding approaching Erial, at
2 time when the question of ebandonment of the proj
then before the Board of SBupervisors. However, the county
had before it the gquestion of possible abandonment| of the
project for many wmonths in advance of the trial dite. On
March 24, 1965, thic board took iis first formal action to aban-
don the project, eltheugh this initial move was susp
Tew weeks luter to permit further negoliation with the Fair
Oaks Fiying Club for purchase of their interests. On

an additional 60 days and it was not until Septamber
that the board finally confirmed its intention to aban
emntire projeet.

Meanwhile the case had been protried on Mareh 1 , 1963,
and the trial date fixed at July 7, 1965 Therealter, oh June
10, 1963, the eourt modified its pretrial order to provide that :

.. . the trial shall then proceed or shall proceed &t sueh
later time to which it is rcasonably continued by tHe triul
judge. . .. '

*“The purpose of this order is to allow the County of|Sacra-
mento sufficient time 10 take action which may affect tHe issue
of what damages and compensation are to be awarded without
penalizing plaintiffs by delaying the trial of the other issues
here involved which, in the Court’s view, do not rest ot what
future action may or may not be taken by the County.”’

When finally called for trial on July 12, 1965, the ¢ unty’s
motion for a continusuece was denied. There wus no abuse of
diseretion. The county had had several yenrs to prepare for
trial. Plaintiffs had mauy times before filing suit expressed
their intention to bring an inverse eondemnation su , and
each time they were requesied by county offieers or county

¢t was -




supervisors to defer their suit u
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iti! the county's pluns wep..
fully developed in order hat the county could purchase 13,..
property. Plaintils had several times acceded to such s
quests. The county was aware that the previously anention.
inverse eondemuation suit invoeling property shmilarly <iy.
ated had been suecessfully prosgeuted. Denial of the motion
for continuance was not en abuse of diseretion, ‘“The favtyry
which influcnee the granting or denial of a continuanee in any
particular casc are so varied that the trial judge must neves.
sarily exercise 2 broad diseretion.” (2 Witkin, Cal, Proce
dure {1954) Trial, § 20, pp. 1746-1747.)

Pursuant to their stated request, the cross-appeal by plain.
tiffs is dismissed. The ju nt iz afffrmed. Plaintiny

. respoudenis are to recover costs oy appeal.

Pierce, P. J., and Regan, ., congurred.
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