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Memorandum 7O-1

SubJect: Study 50 - lLeases

At the November meeting, the Commission approved for printing a
recommendation relating to real property leases, See attached Exhibit I.
However, the Commission requested the staff to include this recommendation
for further consideration on the agenda for the January meeting. Commis-
sioner Miller noted that the affect of the present recommendation is to
precisely reverse the remediel approach under existing law and queriled
whether this change was scund.

The basic premise of the recommendation is that a lease should be
treated as a contract. Accordingly, the recommendation provides--with
one very major exception--that, upon a material breach by the lessee and
consequent termination by the lessor, the lessor has an lmmediate cause
of action for damages, conditioned upon a duty to mitigate these damages,
i.e., the basic measure of dameges for breach of a lease is the same as
for breach of a contract--l¢ss of the benefit of the bargain. The recom-
mendation makes the soecalled "specific performance” remedy (colleoting
the rent as it becomes due even though the lessee has abandoned the
property) available only as an exception. That is, to be avallable, this
remedy must Be provided for in the lease and the lease must give the
lessee the right to sublet or assign subject to reasonable Llimitstions
and conditions.

In contrast, under existing law, it is necessary to include a pro-
vision meking avallable the remedy of the ioss of the benefit of the
bargain but the right to collect the rent as it becomes due is available
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even though nc provision for this remedy 1s included in the lesse.

The staff assumes that the immediate damage remedy shoyld be avail-
able in every case without the need for a specific lease provision meking
the remedy available. Subject to minor gualifications and concern that
the remedy should indeed be limited to the lessor's actual damages, this
aspect of the recommendation seems to have recelved unanimous approval in
the past both of the Commission and from the outside.

The problem of specific performance was handled in early (7/65)
versions of the recommendation by simply providing:

Hothing in this article affects the right to obtain specific

or preventive rellef if the damages specified in this article are

inadequate and specific or preventive relief is otherwise appropri-
ate.

In recognition of the lease as a financing device, the recommendation
vas revised prior to submission to the 1967 lLegislature to provide:

{a) A lease of real property may be specifically enforced by
any party, or assignee of a party, to the lease when a purpose of

the lease is {1) to provide a means for financing the acquisition

of the leased property, or any improvement therecn, by the lessee

or (2) to finance the improvement of the property for the use of

the lessee cduring the term of the lease.

(v) Nothing in this section affects the right to obtain
specific or preventive relief in any other case where such relief

is appropriate.

This section also failed to satisfy the lessors and the bill was
withdrawn and has now evolved to its present form. We should note that
this process has produced an enormous change in emphasis. Originally,
specific performance was to be available only when damages were imadequate.

The problem of when demages were "inadequate' would perhaps have occupied

the courts for years, but it seems the thrust of the recommendation was



to make the damage remedy very much the primary, if not the sole and
exclusive, remedy. Bven the 1967 legislation did little more than furnish
an example of when damages would, by statute, be inadequate. The present
recommendation has, however, come practically full circle. Specific per-
formance is generally available now, subject only to the precondition
that the remedy be provided in the lease and that the remedy be available
only if the lessee is given the opportunity to mitigate. The staff does
not believe that the present recommendation would cause any significant
drafting problems, and the statute would not be retroactive, so the change
would only require lessors and lawyers for lessors to be alert to the
requirement of inclusion if they desire this optional remedy.

The only issue remaining is whether the availability of specific
performance should ever depend upon a provision in the lease. So stated,
it is difficult to take sides on the issue. (Although it is not a limita-
tion on the present right of the lessor to sit back and collect rent as it
becomes due, we assume that the remedy of "specific performance" would, in
any event, be made available only if the lessee could sublet or assign.)

The remedy of collecting the rent as it becomes due seems desirable
only where the lessee is solvent, hence a damage award will be recoverable.
The proposed statute attempts to make the damage award all-inclusive.
Thus, the little-old-lady-widow-lessor should be made financially whole
for all the problems of real estate commissions, remodeling, and so on.

If she really wants the freedom of sitting back and collecting rent, then
as always, her best protection is a competent broker or lawyer and, hence,

a well-drafted lease. The point that welghs most heavily with the staff



is that the present recommendation seems to represent a delicate compro-
mise of the views of all concerned--legislators, interest groups, the
State Bar committee, as well as the Commission--and meets the approval
of all who have commented on our proposal. (The only significant problem
we had with the proposal at the 1969 session was the unrelated problem of
how the damage remedy should be stated in the statute.) Further signifi-
cant change would, of course, take time and would, we suspect, greatly
Jeopardize the chances of securing enactment of even the present modest
improvements.

At the January meeting, the Commission should determine what action,
if any, it wishes to take with regard to making changes in this recommenda-
tion.

Respectfully submitied,

Jack I. Horton
Associate Counsel
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To Hed EXCRLLENCY, RONALD REAGAN
Governor of Calforaia and
THE LASLATURN 0F CALIFORNIA

The Californis Law Reévialon Commilsslon was dlrected by Resolution Chapter 139
of the Statutes of 1965 to make a study to determine whether the law relating to
the rights apd dutles attendant upon termination or abandonment of & lease should
be revised.

The Comminsion has made previous recommendations on this apbject. Bee Recems
mendation owd Siudy Releting to Abandonmen! or Terminalion of 8 Ledse, 8§ Cal, L.
Heviston (Comx's Herorrs 701 (H67), Necommendation Relabing o Neal roperiy
Lcgzes, 9 CaL, L. Revision CosM'N Herorts 401 (18643, However, (ke leghalation
previously recommendad wna not eaacted,

This recommendation Is the restuli of further study of this topie by the Commigsion.

Raapsctiully submitted,
Auo Bavoe
Chalrman
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" depending upon the'circumeianes, 165

* absent-a provislon to the contrary in the lessec. ivs. vie
- conbraetanl remedy of sn immedinte aotion for dawmag

- tivegy. ¢
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o o relfing ga
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- ourrent conditions by, the application of modern don
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(1) He may rafuse to- acoept the offered urr

e acerniny rerit as it bovomes due under the forms of the leass, Fogss |, .

~ the Tesaor's standpiint, this remedy i3 seldom satinfac
“must rely on the ‘%ﬁé&-'atﬁi@htﬁ%
; bes already demoristrated his unrelisbility. Mors
- propeity remain vaeant; for i’;i_qﬁn‘_lbqganglm:mg
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mage fop the dura-

ﬁeemto

i m .- by : . -
Factory o of the rent due under the leose. This reiedy in alsg nasetin. . .
faeto:{;ffmn. the lemes's standpoint, for it permits thie lessor to refume

tor ny effort to mitigate or minimize the damages eaused by the
 lames dnfant, ﬁ‘.i‘mﬂﬁvﬁ-ﬁtkm%mﬁ #29; 682, 161 P.34. 408,
' (3{) _He muy ageept the surreader and regard the Jéuee a8 termingtid.

This ambunts to a cancellation of the-losse o a rescission of its nhey.

ired portion. In common law thoory, Bewever, the Tssea’s obligation
o pay rent & inseparable from his Tenschold interest'in the property.
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" lessor, inamunch a8 the lessee’s mterest i the

" iract, .-

_Aécordingly, termination nftheiemgth’is manner _te‘i-miﬁaf;si'tﬁn

" -remaining rental obligytion. The leasor ean- recover neither the-utipaid .
- future fent nor dhmnges for ita Joss. Weliams .0, Hess, supra. Move. .

- aver, any conduet by fhe lesor that i inconsistent with the lesse’s . -

continuing inferest. in the property in.considered th be pn-neemptonce of .«

~the lensee's offer of surrender, whether or vot sueh: an ‘aceeptanies is in.

. tended. Doreich v. Time O Co.,'108 Onl. App.24-677, 0. P2d 10~ .
{(1951). Hence, efforts by a iédwor t6 minimize his demagen froquently. . -
© resalt in oss of the right m,qﬁﬁpaia:fpgm;}m;ng_‘fm asthevight to

demeaged foritaloss, . _ S : SRR
- ~(8Y He may notify the Irsses thet the-property will-be: relet for the -
lesseo’s benefit, take possession aad relst the property, and mue for the
darnages caused by the Jessee’s defanlt. This remiady, ta0; ia unsutisfae-

. tory because the cotiris have held that the cause of action’ for dnmajey . -
-+ does not aecrue unfil the ewd of the original lesse term, Tref 0. Bylks,

214 Cal. 591, 7 P.2d §97 (1932). Hence, an sction to recover any pottion -~

of the damages will be dismissed as- premature if. brought before ax-

- pifation of the entire ferm. Thiis leaves the luasor without an effestive = = -

remedy where the term of the logse is of sueh duration that waiting

Bor it 10 end Would be impractionl. The tenant nder a 80year lese, for -

example, may abandon the property aftér only one year. In addition
any proflt made on the reletting probubly belongs io. the Teases, 0

.. it : sce’y misrest.in the property theoretically
continues. Moreover, the lessor must be careful in utilifing Uris remedy
or he will find that he lias forfeited his vight to the remaining rertals. -
from hin original leasée despite hin lack ‘of intention th do. 50, Se '
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alio Neuhous v, -Norgard, 140-Cal. App. 785, 35 P22 1089 (1e84).

" The Commission hus coneluded that, when it Jewsce breaches the lease

and obindons the property, the lessor should be perinitted to sue -
‘medistely for all damages-—present and fntnre—cuosed by the breach. -
This, in substance, i the rentedy that is now availible pnder-Oivil Code

. Seetion 3308 if the pottics provide for this remody in the lesss. Abeent "

‘sueh B provision in the lease, the lessor under existing Inw pist defes

‘hig damiage sction until the end of the term and rux the ¥k that the - - -
defaulting lessse will be insolvent or unavaileble at that tinie. The avsil--

ability of a suit for daniages would not abrogate the ppessnt right to =~

- rescind the lesse or to sue for spocifie or preventive relicf if the lebsar: -
hag no adequate remedy at taw. Rather, on aetion for dunipges would -
provide the lessor with'a reasonable ehoice of remediés comparable to

thet available to the promisee when the promisor hus -breached 8 éori-

- bylesmee Justifying Termination of Lemse
Under esisting law, the Tessor whose lesses commits a sufficiently -

- material breach of the leage tnwﬂrmttermznaﬁ’anhas a choite: of

thqeeremeé_lieg;. ‘ Co S

{1) Be may treat the breach us-only partial, decline to termivate -
the leasé| and sue for the damages cansed by the particular breach. If -
he .does s, however, ke gbviously is continning to deal with a lessee
“who has yen unsatisfactory. S : AR

- A. H. Busgh Co, v; Strouss, 103 Cal. App. 647, 284 Pae; 368 (19 ,);8%3-:




 "shandonment, this procedure often prives sositisfactory.
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{2) He may. terminate the lease and force the lessce to relinquish
the property, resorting to an action for unlnwiul detainer tu revover -

possession. if necessary. In stich ‘4 case, his yight to the remaining réot -

due wider the lease censesd upon the. termination of the leae. Cosiello v.

Martin Bros., 74 Cal, App. 782,241 Pac. 588 (1925).. . ERTE
_{$)" Under some circumatances, hé mpy deeling to terminate the lease

bt st evict. the leseo and relet the property 0t th socount of the -
 lessee. Lowrence Barkor; Inc. v. Brigys, 3% Calad 654, 348 P24 BOT
. (1983); Buvke v. Novion; 42 Cal. App. 705, 184 Put, 45 (1919}, Bes.

" Uiops Cie. Paoo. § 1174, As noted -in eonneetion with. ti¢ reiedies on

Lo desling with thess cases of miatrial besch, (he cubia bave Bkt

" boupd tp apply the mentioned corimon law rule that the Iesaec
 tion to pay. rent dependn entirely 'upon the confisusd:exjstex
' term ynder technieal property [uw concepts, When the terin
.whether voluntarily by sbundonmeit ah o ‘vepossessi ¢sgion . by:

' involuntaxily undbr. the sompulsioh of a5 uiawiel detainer procesds . .

iie. the Fenal bljgation aiso eds. In cesea where the.leseor hias B0

reason, to expect the Jessoe to remain avuilable apd solient until'the .

end of the term; gontinued adhérence to- this rule deniea the lessor any o

* effective remedy for the losi stusid by & defanlting lessce

Comamisxion hag sonclyded that the: lesser s‘hnuidbemmaﬁ B -

" to gue for the loss of present and future rentuls und other damage
the time the lease ig terminated becanse of 8 substah hijal breach

lesses. This remedy-—the substance of which is dow availshle under

© Civil Code Section 3308 if the leuse 5 provides—would by an slferna- © -

tive to other existing remedies’ that would eontinue o be, available: -
(1) the right to treat the brench as parti, rigard the Jedse as conting.-

ing in force, and recover damages for the 'pgnﬁe;uﬁrfﬂétaul_t‘,‘md_,m}__ o L

the right to reecind or cancel the lease, .., declate a“forfusiture of the, -
lessee’sintemt» o I 7 , : : . 1 o
- Dutyof Lewsorto Mitigate Domages - -

" As mentioned in conncetion with abandonsiedt, it tiaé leawes brenshes ~

" the lease and gbandous the, property, the lessor may refine to” geoept. |

" tho lessee's offe to surrender the feuschold interest and may. (1) aue . S
for the acerning rent as.it becomes die pr (2) relet.the properiy for- -

" “the benefit 6f the lemsee and sue st the end of the lebg werm for the
- imngen cansed by the lessec’s defanit. Thus, slthough the lessor may * -
* mitigate damages—by reletting for the betiefif of the legsee--he is hot
" vequired to- do so.. Moreover, if the -léasor -(oes ‘attempt to mitigate
- dumages, he may loze his. right. to the future rent if the ¢onrt finds
he has fevepted the leasee’s offer-to.surrender “hin leasahold interest -
- when-he did not mean to do 50 a8, for examplé, when his notice to-the
lessce is found to be msuficient, Doreick v, Time O4.Cai, supfa. The

e fotwaate result in that the existing law tends to dissourage lessors - '

" from pttempts to mitigate damages. -

Genacel ey fo cifigets damages. ~ Abient a coftrary provisio ia the
Jease, when the Jexsee han bresghed the lease and abeadoned the prop- -
érty or hps been evicted beeause of hia failure to perform, the. lessor
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should wot be permitted to let the property remain vicant and still
_reeover thie rent as it acerizes, Tnstend, the lessor should be required to
" make a rensonable effort to mitigate the dumages by reletting the prop- .
erty, L
* o aekieve this ubjective, the huxie measure of the lessor's durugon
shoudd be made the loss of the bargain reptesenfed by the Jense—t.8,;
the amount by which the nnpaid rent provided in the Jease excedds the
amount of #ental loss that the lessee proves. could hnve been or eould
‘be reasonably avoided. More specifically; thé leasor should be entitled
to resover (1)-the renf that was due and nnpaid at the time of termina- . .
tion. plus interest from the time each jnstallment was dae; (2) the
_ unpaid rent that would have been earned from the time of termindtion
16 -the time of judgment less the amount of rental losg that-coubd have
. been teasonably avoided plus interest an’ the differense from’ the time :
of acerusl of each installment; and (3) the unpaid rent after the time.
of judginent less the amount of rental loes that conld be reasonably -
- avoided, the difference discounted.ts reflect. prepayment to.the lessor. . .
The lessor should,” of eonise. be pormitied to relet the property for a -
_ rent that iy inore or less than the reit provided in the original lease 3~ -
he nets rensonably, atied in pood faith- - Lo i o R
. Diseounting of the value of unpaid future rent is simply. & substitute . T
) S for payment ag installments necrue, The rate of discount ghodld there- -
( - S fore permit the lessor to invest the lump sum award at interest rates . - -

eirrrently nvailnble in the investment market and recover over the pe.
- viod of the formet term of the Jeane an amount equsl to. the unpaid .
fature rentals less the amount of rental loss thet could be reasomsbly. .-~ = -7
avoided, The Feders] Resérve Bank discount rate plus pne pereemt .
satisfles this test, Moreover, it provides a rate sabject to judicial notice .. Co
under’ Evidense Code -Seetion 452(h) and one that automatieally ad- - .~
: The-burien of preving the amount 6f vemtal loss that conld bave been”
" -or could be obtained by acting reasongbly in reletting the. property .
© . should be plneed on the Jessee. This.alloeation of the brirden of proof ju. -
-<imitar to the nne applied in-actions for brepch of employment eantracta, - g L
. Soe Erler v, Five Points Motors, Inc., 249 Cal. App.2d 560, 57 Cal. =~ . ol
"~ Rptr. 516 {1987}, The, recommended mensure of damages is essentially - - - o
' the same a8 that now provided in Civil Code Section 3308, but the meas-
.- - gre of damages provided by that section ppplies only ‘when the leasz go..
“specifies and the seetion.is silent ps to burden of proof: .
Lo © . In addition. the:Jessor should’ be entitled to recover other damages
: . rieeessnry to compensate him for all the detriment coused by the Jeseek’s.
" breach or whiek in the ordinary course of things would be likely to ve-. -~ = .
sult therefrom. This iy the rule applicable in contract cases under Civil © .
Codeé Seotion 3300 and would permit the lessor to reeover, for example,
“his expenses in fetaking posension of the property, making repairs that .
_ the lemsee wan obligated to muke; and it reletting the prepérty.. = -~

The requirement of existing law that the lessor notify the'lesses bafnbe. :

. reletting the property to mikigate the dsmages should be eliminated. . '
This requirement has diseonraged lessors from attempting to mitigate
‘damages sod serves fio useful purpose in view of the reeommended re-

quirement that the lessor be requited. to Telet the property to mitigate
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damages in any case where he seeks to recover damnges from the lesaee '

Tor the joss of fuluw rents. Jlowever, il the lessee has made 4n advinee

pavment that exeeeds the aimound of reifd due ahd unpaid, the Tessor
should be ceqtiiredef the lessoo s n-qmmtw»#n notify the lesse¢ of the -
Tengrth of the term of the new lease and the amonnt of the ront under

cthe new lease. Buch notics qhmr]d bv rm:mmi nnly upnn thp mmai
'i‘l'll‘ﬂm“ of the preperty. . '
Lease provisions rélieving fossor of duty 1o mmgnfe damdgu “The parties_ .

to 8 lease should be- -permitted to ibelnde provisiony that will guaranteé

“to the lessor that the léssee will remain ob igated to pay: “the vent for the -

entire term if, but obly if, the lease also permms the lassse to amigm' the

lease or to sublet the property. I the lease contains sych provigions, the. . -
- lessor should be permitted to eoflect the rent as it aeerueu 8o long axhe
doey not terminate the lessee’s right to possessiori of the property. Thess .
fesise provisiops would allow the lessor to guard agginst the low of the .
rentals provided in the lease and, st the same. time, peirmn‘ the lem 'Eo L
.protect his interests by obtaining a new tenant, -« o

“The ieshor shoaid be perm:ttaﬁ to 1mpope masmmble rwtrmunm on

L the right to sublet of ussizn so that he can’ exefelse reasonsble control
.over the types of husinesss sud personis whe will aeeuyy his ?rupefty

The nead -to retain this tradisional: remefiy for the leskor ﬁ o
marity from the adverit of ““net ]gltne financing,’ Ty p;-m which ‘

a ‘torued ‘the lease into an important instroment “for mvesting a.nd for

ﬂmmcmg property acqmsltmn anil eonstruction. ‘An essential - *reqmre-

B ment in net lease financihg is that there ‘be no termination except in

sueh drastie situstions as a taking of the- whnie property by eminent .
domain, rejestion of the lease by the tenant's-truiies in bankruptey, or

a eomplete destrustion of ‘the land snd building by a flood which does
not recede. See Williass, The Role of the Commercial Lease in Gorpo-'
<703 {1967 ). j".‘h'as; seemi im-

perative that any chunge it 4
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Where the lease is used #s o finaticing instroment, the *‘rent®” is '
_substance inferest pnd return of capital investment and the rate of the.
rept depends on the eredit rating of the lessee. Ordinarily, # mejor
lessoe with 2 primé vredit rating will be given a-Jong-term lease at a °
lower rent than would be asked of another lemsee, 1T the original lessce
- shavitons,” the leasor may be able to-relet at :t’iIﬂgher rentsl, but the
- new lessee mapy not have the credit rating of. the former lessee and, if  © .
" the jease hid boen made with the new lessee originnlly, a higher rent. " -~ ~
" would -have beeri_charged to reflect. the. ingrensed risk in lending the. =
.money .secured by the lease. In this epge, a requirement to. miligate =
_darpges would deprive the Tessor of the benefit of the trananction mince . -
the eredit rating of the lessee invoived in the transdetion defermines
.. the rent. Bven where the lease is not part of 4 fintneing arrahgement, -
~ -the sathe considevation &pplies becuusd 4 lessee with a prisee credit
~ rating will often ba required to pay lessrént thin d tenout whose sbility -
" to pay the rent is suspect. In addition, where'a finaneing arrengement .~ .
f . is not inwnived, the desirability of  pirticnlar tenant may be a fastor = . -
] ' " that_gignificantly infliences the: amount -.of the rental. " For example, -
the. lessor of 4 shopping center may.offe ‘a Very favorible rental toa - -
particular tepant who will Atteact customérs for the entire eenter. I~
this tebant Tater wishes to leave the loeatiin, the availible replacotnents - =
©_ tay be stores that cater to a different clientsle; but the lewor may et =~
R .- wapt any of these stores becausis he wishes to preserve the quality of -~ °
( . _ the merchandising in_the shopping. center. Under existing law, the
soprcive:effeet of the Pull rental obligation gan be used:by . the. lessor
" tomake the priginal tenant five-up to its bargnin. This resommended =

. remedy will pefmit the parties to vetain this effect of the exinting Jaw. © :
T ton ko

- . Bestion 1174 of the'Code of Civil Procedute provides that the lessor
Lo -may notify the lesee to quit the ‘premisca and that sich a notice does . . -

_ not-terminate the leaschold interest wniless the itotics 40 speeifies. This
pertits & lessor to eviot the iessee, relet the property, and resover fram
the lessee at the end of the terim forany defigiency:in the rentals, The
-gtatutory remedy. falls short of "ppt}%i:diqg:-fn_ll-_pwigagm to the tlg*h‘hl o . .
of both parties. }t does not permit the lessor to resgver dumages im- .- :

- . o gledmtely for fature losses; nor does. it require the Tessor to mitigate -
Anagﬁmtwn under Seetion 1174 should termitiate the lesSee’s vights -
_under the lease and the lessor shionld be yeguired to relet the: property. = -
to minimizp the damages. The lessor's right ria‘mver.;ﬁdwﬁe‘a;fer loas' -
" of the benefits of the lease should be independent:of is tight to bring. -
.. an‘setion for wilawful detainer to recover ihe possession of the prop-
" erty; The damages should be recoverablg in & separate action in addi-
' ‘tion to'any dumages recovered ny part of the unlawful detainer action. .~
. Of pourse, the lessir should not-be entitled tu recover-twice fof the same . -
St - Civil Code Section 3308 = I
© Seetion 3308 of the Civil Code provides, in effect, that a leasor of real
.oF persohal property mdy recover the measure of damages recommended _
' : o " above 4f the lease 8o provides and <the lessor chooses to piirsue that
( _ ' . remedy, Enactuent of legizlation effectuuting the -sther. recomumenda- i
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tions of the Commiﬂmn woﬁ.ld make Sectmn 3308 superﬂuoua ﬁnoiar.” '

as real property. is sonesrned, The section should, therefore, be amended

‘to limit its applieation to personal. property. -The: Comnission hsa pot:
~ made a study of persondl property leases, and" ho sitempit has been-
made to deal with this bod;r of law.in the recommmﬂed lemlatmm_

Eﬂachvo Dutev Applmnﬁon to Exashng Lotises

‘ The rmommended lagislation should take effeet on’ Jduly 1, 1971 Thas “
. -will parmitmteremd parmatobecoméinmﬂxumthmmm
- -tion before it becomes effoctive;

“The hgmlstmn shoald not apply to sny iaasq mﬁﬁ !iefm'a Jqu -

-‘ 1, 1871, This.is neeessnry hecsusa the parties did'not take the recom-
mmﬂed 1egmlltmn into p.cuount in draftmg leaaa; now in astmmce

PROPOSED LEGISLATION

Tha Omnmmnns reaommend&twm wnnlﬂbe e&’aemted bysnmt- .I _.“ -

= ment of the following ineastre:’ -
' A.n act to add Sections 1951 1}951..9, 19514 13513‘ 19516,
- 1951.7, 19518, 1953, 1952.2 195%.4, and 19525 to; awi #9'

- amond Bection 3308 of, the Civil Code, and to add Sections
WSMME la the. Cﬂde ofﬁwﬁ' Prﬁwdfsrc, rﬂ!s#wg ib S

' leases.
Tke paﬂp!e of ths ﬁtnfe of ﬂﬂhfm do mi a&foﬂm

mammmm
smi wmwmm '

md %
Isf)sl Rﬁ used hllu%mm 1951 2 %ﬁﬁ.ﬁ 1nelwnve
{a) ‘'Rent’’ ing charges equi entﬁorent.
(b} “Lease’ includes a sublease..

Seoriow 1. Seation 1061 i saaea o the Ol Gode, u.‘_:: -

. Cominait. Slibd:ﬁ:ion (s)  inakes ‘clear that Crent? inehuded ;n:,a :

ehtrguou:penmtnbemtordﬁfrmd elmmmhangafor-g
_ wd&;ﬂwﬂp%lmlufwo& gmmrm;h‘,
neceniary to make varions uent sections apply approp or

: mle x!ﬁe ulhnglmﬁlha&prmimﬂ to pay the texes on the -
property ﬂ;elmermlémtraletthepmpm;rmde?ahw
sither oo T:m!:apmhamor jent ndditional
ﬁnkaﬂﬁgﬂsﬁmm*hp

.- rantal to. cover-

‘amtmption of the tax sbligaiion should by melades fn the dumieer e

- Mhmhﬂdhwwmﬁusmmnlsﬁu The same would be

- earthquake; or Hability

_;onmhmmumﬁmhmﬁ&mf S

Euhdmium {E}MYMElmﬁnt&apmdmm- P

apply tnmblmsumlluhm

§ 19512, T-munaﬁnanml’ ' humdmgesmmbh_
-Beo, % Seetmnl 5121:addedtotheﬂnilmda,tomd::
19512, ?Emept e otherwise provided in Section
19614, if a lesoce rmerbrmheammand '

ahndmthepruwtybafmtheenddthetermorﬂhm'_
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right to possession is terminated by ithe lessor becausec of a
breach of the lease, the lease terminates. Upon such termina-
tion, the lessor may recover from the lessee:

{1) The worth at the time of award of the unpaid rect
which had been earned at the time of termination;

{2) The worth at the time of award of the smount by
which the unpaid rent which would bave been earned after
termination until the time of award exceeds the amount of
much rental loss that the lessee proves eonild have been reason-
ably avoided ;

(8) The worth ai the time of award of the amount by
which. the unpaid rent for the bhalanece of the term after the
time of award exceeds the amount of such reatal loss that the
lessee proves could be reasonably aveided; and

. (4) Any other amonnt necessary to compensate the lessor for
all the detriment proximately caused by the lessee’s fallure to
perform his obligations under the lease or which in the ordi-
nary course of things would be likely to result therefrom.,

{b) The ‘““worth at the time of award” of the smounts re-
ferred to in paragraphs (1) and (2) of subdivision (&) is com-
puted by allowing interest at such lawful rate a8 may be
specifled in the lease or, if no such rate is specified in the lease,
at the legal rate. The worth at the time of award of the amount
referred to in paragraph (3) of subdivision (a) is computed
by discounting such amount at the discount rate of the Federal
Reserve Bank of San Francisco at the time of aweard plus 1
percent,

{c) Efforts by the lessor to mitigate the damages caused by
the lessee’s breach of the lease do not waive the lessor’s right
to recover damages under this seetion,

(d) Nothing in this section affects the right of the lessor
under a lease of reul property to indemnification for liability
srising prier to the termination of the lease for personal in-
juries or property dsmage where the lease provides for such
indemnification.

Comment. Section 1951.2 states the messure of damages when the
leasee breaches the lease and abandons the property or when his right to
possession is terminated by the lessor because of a breach of the lease,
As used in this section, *“rent’’ ineludes *‘charges equivalent to rent.’”’
Bee Seetion 1951.

Nothing in Section 1951.2 affects the rules of law that determine
when the lessor may terminate the lessee’s right te possession. See gen-
erally 2 Wrrgmv, SumMary oF Canivornia Law Real Properly §% 276-
978 (1960). Thus, for example, the lessor’s right to terminate the
lessee's right to possession may be Waived under certain ecireumstances.
Id, at § 278, Likewise, nothing in Section 1951.2 affects any right the
lessee may have to an offset aguninst the damages otherwise recoverahle
under the section. For example, where the lessee hus & elaim based on
the failure of the lessor to perform all of hie obligutions under the
lease, Section 1951.2 does not afect the right of the lessee to have the
amount he s entiled to recover from the lessor on such elaim offset
against the damages otherwise recoverable under the section,
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Sxbdivisions (a) and (b). Under paragraph (1) of subdivision (a},
the lessor is entitled to recover the unpaid rent which bad been earned
at the time the lease terminated, Pursuant to subdivision (b), interest

amust be added to such rent at such lawful rate as may be specified in

the lease or, if none is specified. at the legal rate of seven percent. In-
terest acorues on each unpaid renta! installment from the time it be-

comes due until the time of award, i.e.; the entry of judgment or the

gimilar point of determination if the matter is determined by a tribunal
otber than & eourt. : .

A similar computation is mads under paragraph-(2) of gybdivision
{(8) except that the lesses may prove that a certain amonnt; of rental
loss could have been reasonably avoided. The lessor is entitted to in-
terest only on the smount by which each rental instaliment exceeds the
amount of svoidable rental loss for that rent peried. =

The lump sum award of future rentals under paragraph (3) of sub-
divigion (8) is discounted pursaant to subdivision (b} to reflect prepay-

tment, The amount by which each future rental instaliment exceeds the

amount of avoidable rental loss for that rent period is disconnted from
the due date under the lesse to the time of award at the disconnt rate
of the Feders] Reserve Bank of San Francisco plus ane percent, Ju-
dicial notice can be taken of this rate pursuant to Hvidence Code
Bection 452{h). :

" In determining the amount recoverable umder paragraphs (2) and
(8) of subdivision {a}, the lessee is entitled to have offset against the
unpaid rent not merely ail sums the lessor has recaived or will receive
by virtue of a reletting of the property. which has actuslly been sc-
complished but also all sums thai the lessee can prove the lessor eonld
have abtained or could obtain by Beting reasonebly in reletting the
property. The duty to mitigate the damages will often require that the -
property be relet st a rent that is more or less thun the rent provided

“in the original Jease. The test in each case is whether the lessor acted

reasonably and in good faith in reletting the property.

The general principles that govern mitigation of damages apply in
determining what constitutes 8 ‘‘rental loss: that the lessee proves’’
eould be “reasonably avoided.”’ These principles were summarized in
Green v. Smith, 261 Cal. App.2d 392, 396-397, 67 Cal. Rptr. 796,
799800 (1968) : '

A plaintiff cammot be compensated for damages whick he conld
have avoided by reasonsble effort or expenditores. . . . The fre-
quent statement of the principle in the terms of a “'duty’’ imposed
on the injured party hes been criticized on the theory that a
bresch of the *‘duty’’ does not give rise to a correlative right of
sction. . . . It is perhaps more accurate to say that the wrongdoer
is not required to compensate the injured party for damages which
are avoidable by reasonable effort on the latter's part. ...
Phe doctrine does not require the injured party to take meas-
ures which are unreasonable or impraetical or which would involve
expenditures disproportionate to the loss sought to be aveided or
which may be beyond his financial means. . . . The reasonableness
of the efforts of the injured party must be judged in the light of
{he situation confronting him at the time the loss was threatened
‘and not by the judgment of hindsight. . . . The fact that reason.
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able measures other than the one taken would have avoided dam-
age is not, in and of itself, proof of the fact that the one taken,
though unsuccessful, was unreasvnable. . . . “1f a choice of tweo
reasonable courses presents itself, the person whose wrong foreed
the choiee cannot complain that one rather than the other is
chosen.”’ . . . The standard by which the reasonableness of the
injured party’s efforts is to be measured is not as high as the
standard required in other areas of law. . .. H is gufficient if he
acts reasonably and with due diligence, in good faith. [Citations
cmitted. ] :

Paragraph {4} of subdivision {a) makes. clear that the measure of
the lessor’s recoverable damasges is not limited to damages for the loss
of past and future rentals. This parsgraph adopts language used in
Civil Code Bection 3300 snd provides, in substance, that alt of the
other damages a person is entitled to recover for the breach of a con-
{ract may be recovered by a lessor for the breach of his lease, For ex-
ample, to the extent that he would not have had to inenr such expense,
had the lessee performed his.obligations nnder the lease, the lessor ia
entitled to recover his reasonable expenses in retaking possession of the -
property, in meking repairs that the lessee was obligated to make, m
preparing the property for reletting, and in reletting the property.
Other damages mecessary to compensate the lessor for all of the detri-
ment proximately caused by the lessee would include damages for the
lessee’s breach of specific covenants of the lease—for example, a prom-
jse to maintain or improve the premises or to restore the premises Upon
termination of the lease. Attorney's fees may be recovered only if they
are retoversble under Section 1951.6. '

I{ the lessee proves that the smount of rent that could reasonably
be obtained by reletting after termination excceds the amount of rent
reserved in the lease, snch excess in offset against the damsges other-
wisie recoverable under paragraph (4) of subdivision (a), Bubjeet to
this exception, however, the lease having been terminated, the lessee
no longer has an interest in the propérty, and thé lesser i not accownt-
able for any excess rents obtaived through reletting,

The basie measure of damages provided in Section 1951.2 ia essentially
the same as that formerly get forth in Civil Code Section 3308, The
messure of demages under Seetion 3308 was applicable; however, only
when the lesse so provided and the Jessor chose to invoke that remedy.
Rxcept as provided in Section 19514, the measure of damages under .
Seotion 1951.2 is applicable to all casea in which a lessor seeks dam-
ages npon breach sud abandonment by the lessee or upon termination
of the lease because of the lesses's breach of the lease. Moreover, Hee-
tion 19512 makes elear thait the Jessee has the burden of proving the
amount he js enfitled to have offset against the unpaid rent, while
Section 3308 waa silent as to the burden of proof. Tn this respect, the
rnle stated is similar to that now applied in actions for breach of em-
ployment contracts. See discussion in Erler v. Five Points Motors, Inc.,
249 Cal. App.2d 560, 57 Cal. Rpir. 516 (1967}, ' ‘
~ Subdivision (c). Under former law, attempts by a lessor to miti-
gate damages sBometimes resnited in an unintended acceptance of the
Jessee’s surrender and, consequently, in loss of the lessor’s right to fu-
ture rentals. See Doreick v. Tiste 04l Co., 103 Cal. ‘App.2d 677, 280
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P24 10 (1%1} Gne of t‘me purposes of %etmn 1951.2 is to require
mitigation by the lessor, and subdivision {e) is mc]uded to insure that
eiforts by the lessor to mitigate da not resnlt in 2 waiver of hls right
to damages under Section 1951.2. '

Rubdivision (d). The determination of the lessor’s lmblhty for in-
jury or damage for which he is entitied to indemnifiention from the
lessce may be sybseguent to a terminstion of the lepse, even though
‘the cause of action arese prior to terminction. Suhdivision (d) makes
clear that, in such a case, the right to indemnification is unaffected by
the Bubsequent termination.

Effcol on other remedies. Section 1951.2 is not & comprehensive state-
ment of the lessor’s remedies. When the lessee breaches the lease and
abandons the property or the lessor terminates the lessee’s right to
possession because of the lesses’s breach, the lessor may simply rescind
or cancel the Jease without secking affirmative relief under the section.
Where the lessee is still in possession but has breached the lease, the
lessor may regard the lesse ag continuing in force snd seek da.mages tor
the detriment ecaused by the breach, resorting to a subsequent action
if o further breach oceurs. In addition, Seetion 18514 permiits the
parties to provide an alternative remedy in the lease—resovery of rent
a8 it becomes due, Sed also Seetion 19 1.5 (lignidated damages) and
Section 1951.8 {equitable relief),

One result of the ensctment of Sectior 19512 is that, unless the par-
ties have otherwise agreed, the lessor is exensed from further perform-
ance of his obligations after the lease terninates, [n this respect, the
enactment of Section 1951.2 changes the result in Eulawilz v. Pacifio
Woodenware & Paper Co., 25 Cal.2d 664, 155 P.2d 24 (1944)

Statute of limitntions. The statute of limitatiens for an action under
Seetion 1951.2 is four years from the date of termmatmn in the case of -
" a written lease and two years in the case of & lease not in writing. See
Code of Civil Procedure Sections 337.2 and 339.5.

§ 19514, Contfinuance of loasa after hrauch and abandonment

Sec. 3. Seetion 1951.4 is added to the Civil Code, to read

18514. {a) The remedy described in this section is avml-
‘able only if the lease provides for this remedy.

{b) Even though a lessee of real property has brenched his

. lease and abandoned the property, the lease continues in effect
for so long as the lessor does not terminate the leasee’s right to
possession, and the lessor may enforce all his rights and reme-
dies wizder the Jease, ineluding the right to recover the rent as
it becomes dae under the lease, if the lease permits the lessee
1o d¢6 any of the following: '
(1) Sublet the properiy, assign his mterest in the lease, or
both,

(2) Sublet the property, assign his interest in the lease, or
‘hoth, snhject to standards or conditions, and the leasor does not
require compliance with any unreasonable standard for, nor
any unreasonable condition on, such subletiing or assignment..

(3) Sublet the property, assign his interest in the lease, or
both, with the consent of the lessor, and the lease provides that
such consent shall not unreasonably be withheld,
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(e} For the purposes of subdivision (b)), the following do not
constitute a lermination of the lossee’s right to possession :

(1) Acis of maintenance or ‘preservation or efforts to relet
the property.
 (2) The appointment of & receiver upon initiative of the
lessor to protect the lessor’s interest under the lease.

 Comment. Even though the lessee has breached the lease and aban-
doned the property, Section 1951.4 permits the lessor to gontinue to
colleet the rent as it becomes dvie under the lease rather than to recover
damages based primarily on the loss of future rent under Section
1951.2. This remedy is available only if the lease so provides and con-
tains s provision permitting the leasee 1o mitigate the damages by sub-
Jetting or amsigming his interest in the property. The lease may give
the lessee unlimited discretion in choosing a subtenant or pasignee, See
subdivision (b)(1). However, generally the lease will impose standards
for or conditions on such subletting or sssignment or require the eon-
pent of the lessor. See subdivision (b} (2), (3). T the latter case, the
Jessor may not reguire compliance with an unreasonable standard or
condition nor unreasopably withhold his consent. Occasionally, a stand-
ard or condition, although reasonable at the time it was in¢luded in the
lease, is unreasonable under cireumstances existing at the time of
subletting or assignment. In such & situation, the lessor may resori to
the remedy provided by Section 1951.4 if he does not require comph-
ance with the now unressonable standard or condition. Coromon fac-
tors thet may be considered in determining whether standards ox con-
ditions on subletting or assigmment are reasonable inelude: the credit
_rating of the new tepant; the similarity of the proposed use to the
previous ntze; the nature or charaeter of the new tenant—the nse may
~ be similar, but the quality of the tenant quite different; the require-
. ments of the new tenant for services furnished hy the lessor; the impact
of the new tenant on common faeilities. .

The right to continue to colleet +he ront as it becomes due terminates
when the lessor eviets the lessee; in such case, the damages are eom-
puted under Beetion 1951.2. The availubility of a remedy under Hection
19514 does not preclude the lessor from terminating the right of a
defaulting lessee to possession of the property and then utilizing the
remedy provided by Section 1951.2. However, nothing in Section 1961.4
affects the rules of Iaw that determine when the lessor may {erminate the
lossee’s right to possession. Ses generally 2 WirrmN, SuMMaRY oF CaLk
Foria Law Real Property 43 276-2738 (1960). Thus, for example, the
lessor’s right to terminate the lessee’s right to possession may be waived
ander certzin circumstanees. I'd. at § 278. '

Where the lease complies with Section 1951.4, the lessor may recover
+he rent as it becomes due under the terms of the lease and at the same
time has no obligation to retake posuession and relet the property in the
event the lessee abandons the property. This allocation -of the burden’
of minimizing the loss in most nseful where the lessor does not have the
desire, facilities, or ability to manage the property and to acquire 2
suitable tenent and for this reeson desires to avoid the burden that
Section 1951.2 places on the lessor to mitigate the damages by reletting

the preperty.
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The allocation of the duty to minimize damages under Section 19514
is fmportant. Tt permits arrangements for finaneing the purchase or
jmprovement of real property that raight otherwise be seriously Jeop-
ardized if the lessor’s only Tight upon breach of the lease and abandon-
ment of ihe property were the right to recover damages under . Section
1951.2. For example, becaunse the lessec’s obligation te pay rent under

‘& lease conld be enforced under furmer law, lenses wore atilized by
public entities to finunce the construction of public improvements. The
lessor constructed the improvement to the specifieations of the public
-entity-lessee, leased the property as jmproved to the publie entity, and
" at the end of the term of the lease all interest in the property- and the
improvement vested in the publie entity. See, e.¢t, Dean 2. Huchel, 35
Csl2d 444, 218 P23 521 (1950), Similarly, a lessor could, in reliance
on the lessec's Tental oblightion under a long-term lease, construet an
improvement to the specifientions of the lessee for the use of the lesses
_ during the lesse terr, The remedy available under Section 1351.4 re-
taing the substance of the former law end gives the lessor, in effect, -
gecurity for the repayment of. the cost of the improvement in these

Section 1951.4 also facilitates assignment by the lessor under & long-- f
term lease of the right to receive the rent under the lease in reigm
for the discounted value of the future rent. The remedy provided by .
Section 1951.4 makes the right to receive the rental payments an at-
tractive jnvestment since the assignee is assured that the remt will be -
paid if the tenant is finaneially responsible. :

Subdivision (¢) makes clear that certain acts by the lessor do not

constitute n termination of the lessce’s right to possession. The first
paragraph of the subdivision pernits the lessor, for example, to show
the Ieased premises to prospective tenanty after the lessee has breached
the lease and abandoned the property. ‘ ]
.- The second paragraph of subdivision {e) mokes elear that appoint-
ment of o receiver to protect the lessur’s rights under the lease does
not constitute a termination of the lessee’s right to possession. For ex-
ample, an ‘apartment building mey be leased under a ‘‘master lease’’
10 & Jessee who then Jeascs the individual apartments to subtenants. The
appointment of a receiver may he appropriate if the lessee under the
master lease collects the rent from the sabtenants but fuils to pay the
lessor the rent payable under the master lease. The receiver would
colleet the rent from the subtenants on behalf of the lesses and pay
1o the lessor the emount he is entitled to receive under the master lease.
This form of relief would protect the lessor against the lessee's mis--
appropriation of the rent from subtenaunts and 2t the same time would
preserve the lessee’s obligation to pay the rent provided in the master
lease. :

Under this section, in contrast to Section 1951.2, so long a8 the Jessor
does not terminate the lease, he is obliged to continue to perform his

obligations nander the lease.

§ 1951.5. Liquidated damages ‘ _
. Bec. 4. Section 1951.5 is added to the Civil Code, 1o read:
- 1051.5. Bections 1670 and 1671, relating to lignidated dam-
ages, apply to a lease of real property. :
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Comment. The amount of the lessor’s damages may be difficait to
determine in some enses sinee the lessor’s right to damages acerues at
the time of the breseh and nbandonment or when the lease is ferminated
by the lessor, See Scetion 1951.2. This difficulty may be avoided in ap-
propriate cases by a lguidated dumage provision that meets the re-
quirements of Civil Cede Bcetions 1670 snd 1671,

Under former law, provisions in real property leases for hguidated
domages upon breach by the lessce were held to be void. Jack b. Sins-
keimer, 125 Cal. 563, 638 Pac. 130 (1899). However, such holdings were
based on thé former rule that the lessor’s cause of action upon breach
of the lease and abandonment of the property or upen termination of
the léssee’s right to possession was either for the rent ag it became due
or for the rental deficiency- ot the end of the lease term. :

8o fer as provisions for liguidated damages upon & lessor’s breach
are eoncernsd, such provisions were upheld nnder the preexisting law
if reasonable, Seo Seid Pek Sing v. Barker, 197 Cal. 321, 240 Pac, T65
{1925). Nothing in Sectjon 1951.5 changes this rule.

§ 1951.6. Anorney’s fees :
Spe. 5. Section 19516 is sdded to the Civil Code, to read:
19516, Section 1717, relating to contraet proyisions for at-
torney’s fees, applies to leases of real property and the at-
torney’s fees provided for by Section 1717 shall be recoverable
_ in addition to any other Telief or amount to which the lessor or
lessee may be entitled.

Comment. Leases, like other contracts, sometimes provide that a
party is entitled to recover reasonsble attorney’s fees incurred in sue-
cessfully enforeing or defending his rights in litigation arising out
of the lease. Section 1951.6 makes clear that nothing in the other see-
tions of the statute impairs n party's rights under such a provision and
that Civil Code Section 1717 applies to leases of real property. Thus,
attormey's faes nre reeoverabie only if the lease so provides and if the
Yease provides that one party fo the lease may recover attorney's fees,
both parties have this right. Sec {rymn Gonw § 1717,

§ 1951.7. Notice required upon reletting property

Spe. 6 Seetion 19517 is added to the Civil Code, to read:

1951.7. (u) As nsed in this section, *‘advanee payment”’
means hwneys paid to the lessor of real property as prepay-
ment of ren!, or us a feposit 1 seeure faithful performance
of the terms of the lease, or any other payment which is the
substantinl equivalent of either of these. A payment that s
not in exeess of the amount of one month’s rent is not an
advanee payment for the purposes of this section,

(b} The notice provided by subdivision (e) i required to
be given onty if: .

(1) The lessee has made an advance payment ;

{2} The lease s terminated pursnant to Seetion 1951.2;: and

{3) The lessee has made a request, in writiug, to the lessor
that he be given notice under subdivision {e}. -

(e} Upon the initial reletting of the property, the lessor
shall send o written hotice to the lessee stating that the prop-
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orty has been relet, the name and address of the new lessee,
and the length of the new lesse and the amount of the rent.
The notiee shall be delivered fo the lessee personally, or be sent
by regular mail to the lessee at the address shown on the re-
quest, not later than 30 days after the new lessee takes pos-
session of the property. No notiee is required if the amount of
the rent due and unpaid at the time of termination excecds the
amonni of the advance payment,

Comment. Section 19517 does not in any way affeet the right
of the lessor to recover damages mor the right of a lessee fo recover
prepaid rent, & seeurity deposit, or other payment. The section is in-

“luded merely to provide a means whereby the lessee whose lease has
been terminated ander Section 1951.2 may obtain information coticern-
ing the length of the term of the new lesse and the rent provided ie
the new lense. The notive is reguired only if the lessee so requests and

_only upon the initial reletting of the property. If the new lease is

terminated, the notice, if any, required by Section 1951.7 nced be given
only to the lessee under the new lease. )

§ 19518, Equitable relief _

8e0. 7. Section 1951.8 is added to the Civil Code, to rvead:

19518, Nothing in Section 1951.2 or 1951.4 affects the right
of the lessor under a lease of real property to equitable relief
where auch relief i3 appropriate, '

Comment. Generally, where the lessee has breached a lease of real
property, the leasor will simply recover damages pursaant to Civil Code
Bection 1951.2. However, Soetion 1951.8 malkes clear that the leswor
remaina entitled to equitable relief where such relief is appropriafe,
For example, even though the lease has terminated pursuant to sub-
- division (8) of Section 1951.2 and the lessor has recovered dsmages
under that section for loss of rent, he is not preciuded from obtaining
equitable relief, e.g., an injunction enforeing the lessee’s covenant not
to compete, '

§ 1952, Effect on unlawhul detoinar actions

Sge. 8. Seetion 1952 is added to the Civil Code, to read:

1952, (1) Exeept as provided in subdivision {(c¢), nothing
in Sections 1951 to 1951.8, inclusive, affects the provisions of
Chapter 4 {commeneing with Section 1158) of Title 3 of Part
8 of the Code of Civil Procedure, relating to actions for unlaw-
ful detainer, forcible entry, and forcible detainer.

{b) The bringing of an action under the provisions of Chap-
ter 4 (commenerng with Section 1159) of Title 3 of Part 3 of
the Code of Civil Procedure does not affect the lessor’s right
to bring a separate action for relief under Sections 1951.2,
1951.5, 1951.8, and 1951,8, but no damages shall be recovered
in the subsequent actign for any detriment for which a claim
for demages was made and determined on the merits in the pre-
vious action. ' :

{ey After the lessor obtains possession of the property
onder a judgment pursuant to Section 1174 of the Code of

~ Civil Procedure, he is no longer ontitled to the remedy pro-
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vided nnder Section 18514 unless the lessee obtains relief
ander Section 1179 of the Code of Civil Procedure.

Comment. Seciion 1952 is designed to clarify the relationship be-
{ween Seetions 1951-1951.8 and the chapter of the Code of Civil Proce:
dura relating to aetions for unlawful detainer, foreible entry, and
foreible detainer. The sctions provided for in the Code of Civil Proce-
dure chapter are designed to provide & summary method of recovering
possession of property.

Subdivision {b) provides that the fact that a lessor has recovered
possession of the property by an unlawful detsiner action does mot
preclude him from bringing e separate action to secure the relief to
which he is éntitled un&efgeﬁtiunﬂ 1951.2, 1951.5, 19616, and 19561.8.
Some of the incidental damages to which the lessor is enfitled may be
recovered in either the unlawful detaimer action of in an action o
recover the damages specified in Sections 1951.2, 1851.5, and 1951.8.
Under Section 1952, such damages may be-recovered in either action,
but the legsor is entitled to but one determination of the merits of a
claim for damages for any particular detriment.

‘Under subdivision {c), however, when ihe lessor has evieted the
lessee under the nnlawfnl detainer provisions, be cannot proceed under
the provisicns of Section 1951.4; f.¢., a leasor cannot eviet the tenant
and refuse to mitigate damages, In effect, the lessor iz put to an elec-
tion of remedies in such a cage, Under some cireumstances, the eourd
may order that execution upon the judgment in an unlawful detainer
proceeding not @ be issued until five days after the entry of the judg-
ment; if the lessor is paid the amount to which he is found to be en-
titled within snch time, the judgment is satisfied and the tenant 1s
restored fo hiy estate. In such ease, sinee the lossor never obtains posses-
gion of the property, his right to the remedy provided by Section
19514 is not affected by the proceeding. If the court grants relief
from forfeiture and restores the lossee to his estate as anthoriged by
Code of Civil Procedure Section 1179, the lease—including any pro-
vision giving the lessor the remedy provided in Section 1951.4—con-
tinues in effeet, - :

§ 1952.2. Leases executed before July 1, 1971

See. 9. Section 1952.2 is added to the Civil Code, to read:

19522 Sections 1851 to 1952, inelusive, do not apply to:

(a) Any lease cxeeuted before July 1, 1071 '

{b) Any Jease executed on or after July 1, 1971, if the terms
of the lease were fixed by & lense, opticn, or cther agreement
executed before July 1, 1971, . ‘

Comment. Section 1952.2 is included because the contenta of the
Jeases therein deseribed may have been determined without reference
to the effect of the added sections ‘

§ 1952.4. Naturol rasourcos ogreaments ,
Sge. 10, Section 1952.4 is added to the Civit Code, to read:
19524, An agreement for the exploration for or the re-
moval of natursl resources is mot a leass of real property

within the meaning of Sections 1851 to 19522, inclusive.
Comment. An sagreement for the exploration for or the removal of .
natural resources, such as the so-called oil and gas lease, has been



charaeterized by the Californiz Suprems Court =8 a proftf & prendre
in gross. See Dadney o, Edwerds, 5 Calzd 2, 53 P.2d 942 {1935, These
agreements ave disiingrishable from leasea wenerally, The oridinary
lease contomplates e une and proseevalian of tin property with eom-
pensation for swdh use, while a matarsl resouroes agraemont con-
templates the exirsotion of the valuable vesciroes of the property with
compensation {or suell exiraction. See § Lanowey, Mines § 861 {3d ed.
1914),

Seetions 1951-1932.2 are istended to deal with the ordinary lease of
real property, mot with agrecmenis for the exploration for or the
removal of natural rescuress. Accordingly, Stetinn 1952.4 limita these
sections fo their intended purpose, Bection 19524 dovs not prehibit
application to such agreements of any of the principles expressed in
Beetions 1951 1o 1951.8; it merely provides that nothing in those see.

M

tions requires such applicstion

§ 19528, Lease-puschose agresmants of public entifies
Sea. 1L Seetion 19524 s added fo fhe Civil Code, to resd:
18526, Where u lease oF wn agreement Tor o bease of ral
property from or to any public entily or any nanprofit cor-
poration whose title or interest S the property iy subjedd to
reversien {0 or veativg in o pablic entity woudd be made invalid
i any provision of Soeetinns 1950 1w 19529, inclusive, were
applicable, such provision shall net be appiicable to sueh a
lease, Ay wsed in this seetion. “pablin enfity”? inclades the
gtate, & eoninty, city and cownty, eity. district, publie anthor-
ity, publivc agency, or any other political subdivision or pubiie
eorporating, |
Commenl. Section 12528 is included to prevent the application of
any provision of Sections 1931 to 1952.2 to lease-purchase agreements
by public entities if such application wosid make the agreement invalid,

‘CONFORMING AMENDMENT OF CIVIL CODE SECTION 2308

See. 120 Section 3302 of the Civit Cude is smended to vead

3308, The parties to any leaso of seal » personal property
may agree therein that if sveh lense shall be terminated by
the lessor by reason of sny breach thereof by the lessee, the
lessor shall therenpon be entitled to resover from the lessee the
worth at the thme of sneh terminstion, of the excers, if any, of
the amount of rent and charges equivalent 1o vont reserved in
the lease for the balance of the stated term or any shorter
period of time over the then ressonable renisl value of the
prexsscs properdy for the sume period.

The righte of the lessar auder such agreement shall be
cumulative to nil other reights or remadiss now or hereafter
given to the lessor by faw or by the terms of the lense ; pro-
vided, however, that the electinn ¢f the Jessor 1o cxercise the
remedy hercinabove pormiited shall be binding upsa him and
exelude recourse thereufter to any other remedy for reptal

_or vharges equivalent to rental or dumages for breach of the
covenant i pay such rent or chargzes necruing sobsequent to
the time of such termination. The parties ty such leage may
further agree therein that unless the remedy provided by this
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section is exercised by the lessor within s speeified time the
right thereto shali be barred.

Comment. Section 3308 has been amended 1o excluds reference to
leases of resl nroperty ; insofar s the section related fo real property, it
haa been superseded by Sections 195119526, Neither deletion of real
property leases from Section 3308 ner cnuctmeent of Seetions 1951~
19526 affeets any remedy or henefit availuble to u lessor or a lessee of
personal property under Heeiion 3308, under Seetion 3300, or under
the rales apphicable to contracts generally,

SECTIONS TO BE ADDED TC: CODE OF ClVil PROCEDURE

§ 337.2. Dumages recoverable upon abandonment or termingtion of written
lease of real property

Sgc. 13, Sectien 937.2 15 added to the Code of Civil Pro-
cedure, 10 read :

337.2. Where & lease of real property is in writing, no
action shall be brought ander Seetion 1951.2 of the (ivil Cede
more than four vears after the breach of the lease and abanden-
ment of the property, or more than four years after the termi-
nation of the right of the lessse to possession of the property,
whizhever 1s the sarlier time.

Comment. The four-year period provided in Seetion 337.2 is consist-
ent, with the general statute of limitations applicable to written eon.
tracts. See Section 337, Although the former law was not elear, it ap-
pears that, if the lessor terminated a leasc because of the lesses’s breach
and evicted the Jessee, hin cause of astion for the damages resclting
from the loss of the rentals due under the Jease did uot acerue until the
end of the original lease term. Scr De Hart ¢. Allen, 26 Cal.2d 829,
161 P.2d 453 (1945); Tref v. Gulko, 214 Cal. 591, 7 P.2d 697 (1932).
Under Civil Code Section 1951.2. however, an aggrieved lessor may sue
immediately for the damages resulting from the loss of the rentals that
woald have ncorned under the lease. Accordingly, Section 337.2 relates
the period of limitations te breach snd sbandomment or to termination
of the right of the leasee to posscssion.

§ 339.5. Damages recovercble uvpon abundonment or termination of oral
lease of real property

Spe, 14, Scction 35985 ie added to the Code of Civil Proce-
dare, to read:

34995, Where a lease of real property is not in writing, no
action shall be brought ander Section 19312 of the Civil Code
more then two years after the breseh of the lease and abandon-
ment of the property, or more than two years after the termi
nation of the right of the lessce to possession of the property,
whichever is the carlier time.

Comment. 'The two-vesr period provided in Seetion 339.5 is eonsist-
ent with the general stutute of limitations applieable to contracts not
in writing. See Seetion 339. See also the Cominent to Seetion 337.2.
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