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Memorandum TO0-43

Subject: Study 52 - Sovereign Immunity (Liability of School Districts
for Failure to Provide Reasonable Supervision
of Pupils)

Attached as Exhibit I is a recent case decided by the Court of Appeal,

Dailey v. Los Angeles Unified School Dist., 4 Cal. App.3d 105 (Feb. 5, 1970).

This case recognizes the legislative intent to provide liability for failure
of a school district to provide reasonable supervision on the school grounds,
but the court holds that the statutes enacted and repealed upon recommenda-
tion of the Iaw Revision Commission in 1963 failed to effectuate that
intent. The matter is fully discussed in the opinion of the court, attached
as Exhibit I.

Exhibit IT is a statute section and Comment designed to effectuate the
legislative intent in 1963. An additional sentence might be added to the
proposed sectlon: "This section restates existing law and effectuates the
legislative intent when Section 903 of the Fducation Code was repealed.”

The staff suggests that this section be added to our comprehensive
governmental liability bill at the current session. An alternative would
be to amend Senate Bill 92 (our extra govermmental liability bill that we
will not need if Senate Bill 94 is approved} so that it merely adds the
section set out in Exhibit II.

The staff believes that it is important that the proposed section or
the Comment thereto or hoth, state that the section is intended to re-
state existing law rather than to change existing law.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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[Civ No. 3432I Secom! Dist,, Div, One. Feb. S l97D]

* WILLIAM WARREN DAILEY ct al., Plaitiffs and Appcllans, v.
~ LOS ANGELES UNIFIED SCHOOL DISTRICT etc., et al.,
... Defendants and Respondents.

SUMMARY
. 1
. The parents of a high school student brought an action for his wrongful
+° death against two teachers and the public school district by which the
i teachers were employed. The boy had been killed during the lunch hour
o while slap boxing with other boys outside the gymnasivm building. No hard

blows had been struck and the boys had not appesred to be angry; but

suddenly the boy fell backward when slapped and suffered & fractured skuli
~ that resultcd in his death a few hours later. The trial court directed a verdict
1‘?4&‘;““& (Supenar Court of Los Angeles Gounly. Goscoe O. Farleg,

) —=Tudge

~ On appeal, the judgment was affirmed. The court held that ne:ther the

princtpal nor any teacher had any duty to control the conduct of the - -

decedent during the lunch hour in the circumstances, since there was no--
~ evidence that thcy knew of the siap boxing or of the propensity of the
student to do it. Further, it was held that there. was no statute: applicable
under the facts, making the school district lisble for its own negligence; not:
was it liable on the basis of the negligent conduct of some employee.
- {Opinion by Gustafson, J., with Lillie, Acting P J., and 'I‘hompson. 3’.,. '
concurnng) )

' HEADNOTES
' Class;ﬁed o Mcxmne}r s Dlgcst

---'w(I) mzsm)-—mmum nl Verdmt——-lteﬂew—-lividence.——()n up-'
- peal from a judgment entered on a directed verdict-for plaintiffs, the
_ _court is required to consider only the evidence favorable to plaintiffs
o o and cvery legitimate inference that may he drawn from the evidence in
( © plaintifts’ favor. _
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'@ | State of California § $3—F.ability—Torts of Officers and Agents.—
"' The practical effeci of Gov. Code, § 815, is to eliminate any common

law governmental liabikity for damages arising out of tortsr——""- e~

(3) Schools § 66—Liability—Liability of Districts.—Ed. Code, §13557,

"' comcerning a teacher’s duty to hold pupils to a strict account for
their conduct on the way to and frem schools, on the playgrounds,
or during recess, applies io a teacher, and Cal. Admin, Code, tit. §,
§ 18, concerning a principal’s duty to provide for playground super-
vision, applies to a principal; but neither of these applies to a school

"' district as such,

" (da, 4b) Schools § 68(1)—Liability—Injuries to Pupiis.—In an action 16
. ‘recover for the wrongful death of a high school student kifled while®
- glap boxing during the noon hour outside the school gymnasium, a
» . directed verdict for the school district was proper, there being no
" statute applicable under the facts to make the district Jiable for jts own
"7 negligence and there being no negligent conduct of some employee
" . that would make the employee liable. . S

. [Tort liability of public schools, note, 86 A.L.R.2d 489.]

.- {5) Schools § 66~-Linbility—Liabitity of Districts.—The omission of a
. " public employee contemplated by Gov. Code, §815.2, imposing
vicarious liability on a public entity, is one that would have given rise
_.to a cause of action against the employee. The standard of care
~ réquired of an officer or employee of a public school is that which a .
person of ordinary prudence, charged with his duties, would exercise
_ under the same circumstances. '

(6) Schools § 73—Actions—Pleading and Proof.—To provide a basis for
‘a school district’s vicarious liability under Gov. Code, § 815.2, for
an injury proximately caused by an employce’s omission, plaintiff need
merely establih that some employee was responsible for an omission
that would make him personally lizble on any acceptable theory of
liability; that employee need not be a defestant or be identified, but
it must be shown that he was an employee acting within the scope of
his employment. .~ - o

(N Schools § 68(2)—Liability—Failure to Excrcise Supervision.—A high

~ " schobl principal had 2 common-law duty to a student who was killed
_ while “slap boxing” during the noon hour outside the gymnasium

’ “building, under the doctring that one required by law to-take custody
of another under circumstances subjecting him to association with

{Feb. 1_9‘70]
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persons likely to harm him has the duly to exercise reasonable care,

to controi third persens to prevent their creating an unrcasonable risk
of harm, if the custodian knows or has reason 10 know that he has
the ability to control the third pessons and knows or should know of
the need and opportunity to exercise such control; however, the prin-
cipal's duty to supervise was no greater than that of the student’s
parents who could not be iiable if they did not know of tieir son’s
propensity to slap box or of the occurrence of the siap boxing,

{8a, 8b) Schools § 68{2)—Liability—Injury fo Pupils—Failure o Exercise

J—y

£

Supervision.—In an action to recover for the wrongful death of a high

outside the school's gymnasium, a directed verdict for the school's
teachers was proper, where there was no evidence that the decedent
had a specific propensity to slap box and thus, neither the principal
nor any teacher had any duty to control the conduct of the student
during the lunch hour as to that activity.

[Personal liability of public school officers or teachers for negli-
gence, note, 32 AL.R.2d 1163.]

Schools §68(2}-—Liabnl:ty-—-—!njnr.ues to Pupls—Failure to Exercise

- Supervision.~—In an action to recover for the wrongful death of a high
schoot student who was killed while slap boxing at-the noon hour. out-_

side the gymnasium, Cal. Admin. Code, tit. 5, § 18, did not aid plain-

_ ~-tiffs, since the regulation refers to conduct and play on the phygmuncl

and the accident did not occur on any p!ayground

_ {10) Schools § 68{1}-—-—Liﬂbthty-—!n]nry to Pnpils.-—E.d Code, §1355?

requiring public schooi teachers to hold pupils to a strict account .

for their conduct on the way to and from school, on the playgrounds,

. or during recess, does not embsace the notion that every teacher is”

‘ “civilly liable in damages for personal injury or death caused by each

and every student at the school.

COUNSEL

“Jack 1-EsenSten and Waltes D, Janoff for Plaiotiffs and Appellants, ____

Veatch, Carlson, Dorsey & Quimby, Raobert C. Carlson and Henry F
Walker for Defendants and Rﬁpondents

[Feb. 1970] : ' 4
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OriNION

"GUSTAFSON, J ——'l“he parents of Michael Dailey bmught this action for-

the wrongful death of Michael against two teachers (Maggard and Daligney)
and the public school district by which the teachers were employed. After
all parties rested, the trial judge directed the jury to return a verdict for.
all defendants. Plaintiffs appea! from the judgmcnt cntered .upon that™

verdict.

{1) As we are requ:rcd to do, we conmdcr cnly the evidence favorable

. to the plaintiffs (disregarding conflicting evidence) and cvery legitimate

infereace which may be drawn from the evidence in plaintiff’s favor. (Taylor -

- v, Centennigl Bowi inc. (1956} 65 Call2d 114 [52 Cal Rptr 56! 416 P.2d

7931 ) - .
Dn May 12, 1965, Michael, who was almast 17 years old, was a student

' ;at Gardena High School which is operated -by defendant district. During

the Tunch hounr Michael and three of his friends ate lunch outside at a
fenced-in area designated for that purpose. Their next class was at 1:16

© p.m. in the gymnasinm building. After finishing lunch, the boys procceded
toward the pymnasivm building. About | p.m. the boys stopped outside

the north side of the gymnasium building where Michael and his friend
Edward Downey engaged in “slap boxing” which is a form of boxing vsing
open hands ruther than clenched fists.

Michae! and Edward Downey did not appear to be angry at each other
and they scemed to be enjoying their activity. No hard blows were struck.-
Nevertheless, all of a sudden Michact fell backwards when slapped by
Edward Downcy and suffered a Fractured sLuIl which resulted in his death
a few hours later.

Plaimiff's complaint alleged that defendants were negligent in “failing
to supervise™ students during the lunch hour. According to the plan which
was in cffect at the time of the accident, the principal, two vice-principals -
and two teachers were designated to supervise the Junch area during the
funch period following which they were to provide general grounds super-
vision. Students could cat lunch either in the mf.;de cafeteria lunch area.
or the outside amphitheater lunch area. As long as they were not eating,
students had free uccess during the hinch period to the cntire 55-acre
campns except for the parking lot area. According to the plan then in effect,
the physicol education department provided general supervision of the
gymnasium area, Over 2,700 students were then cnrolled in the school,

The vice-principal of Gardena High School whose duty it was to provide
supervisory personnel for students testified in response to a guestion as to

{Feb, 1970}
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who had the responsibifity to supervise the gym arca: “The assignment

_ was made to the Gym Department. That's the way the assignment is made.”

Supervision, hic said, was provided “for the very obvious rcasons, youngsters
smoke, youngsters climb over fences, youngsteds light, youngsters do all
of these kinds of things,” Mr. Maggard, who was chairman of the physical
education departiment, testified that while his department had supervision
dutics in the area around the gymaasium building, he had never been told
that it was his guty to make sure thal some particular teacher was to super-
vise on a particular day. He was playing bridge during the lunch period
because he saw that Mr, Daligney, o teacher of physical education, was in
the “gym office.” Mr, Daligney testified that & teacher supervises from the

v

time he cntees the schoot until the time he Teaves and that there was no set

. procedure for supervising the stadenis during the lunch period. He was

in the office of the gymnasium building on the day of the accident bul he
did not sce the accident because he could not see the arca where the acci-

* dent happened from the dosk at which he was sitting, Mr. Daligney testified

that when he observed slap boxing he would stop it because he feared it

- would lead to a fight.

The first question with respeet to the schoot district is whether the school
district has any liability for its torts, The gourt-made doctrine of govern-
mental immunity from fort actions was abolished by the deciston in Muskopf
v. Corning Hospital Dist. (1961} 55 Cal.2d 211 {41 Cal.Rptr. 89, 359 P.2d
457). Responding to this decision, the Legislature in 1963 cnacled section
815 of the Goversment Code which rcads in part as follows: “Except as
otherwise provided by statute: (a} A public entity is not Hiable for an injury,
whether such injury ariscs out of an act or omission of the public_entity
or a public employee or any other person.” (2}  As the comments by
the Senate Committec on Judiciary make clear, “the practical effect of this
section is to eliminate any common law governmental liability for damages
arising out of torts.” (Senate Daily Journal, Apr. 24, 1963, p. 188G}

There is, of course, governmenta! Hability 1f a statute so provides. One
slatute which so provided was scction 903 of the Education Code which
said in part: “The governing board of any school district is liable as such
ini the name of the district. foc-a judgment against the district on account
of injury 10 person of property arising because of the negligence of the
district. . ..." Not onjy was that action recagnized in Muskepf as one of
the “various statutes waiving substantive immunity in certain areas”, but
it was also said to have imposed upon a district “a prirary duty to reason-
ably supervise the membets of the student body while they were on the
schoo! grounds.” {LeAmuth v..Lony Beach Unified School Dist. (1960)

.53 Cal.2d 544 [2 Cal.Rpte. 279, 348 P.2d 887]) That section {which had

been derived from scction 1807 of the Education Code) was repealed in
{Feb. 1970]
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. 1963, (Stats. 1963; ch. 629, p. 1509, § 1; Stats. 1963, ch.‘1681, p. 3285,

§5) _
The 1963 statutes to which we have referred were submitted to the

-

. Legislature by the California Law Revision-Commissior. The commission™

stated:- “Public entitics should be fable for the damages that result from
their failure 10 exercise reasonable diligence to comply with applicable
standards of safety and performance established by statute or' regulation.
. . . [Wlhen minimum standards of safety and performance have been fixed

" by statute or regulation—as, for example, the duty to supervise pupils under

Education Code Section 13557 and the rules of the State Board of Educa-
tion". . . —there should be no discretion to fail to comply with those mini-
mum standards.” (4 Reports, Recommendations and Studics, California

_ Law Revision Commission, p. 816 {1963). Italics added.) Section 815.6

of the ‘Government Code supposedly carried out that recommendation:
“YWhere a public entity is under 2 mandatory duty imposed by an enactment
“that is designed to protect against the risk of a particular kind of injury,

" the public entity is liable for an injury of that kind proximately caused by
- jts failure to discharge the duty unless the public entify establishes that it
_exercised reasonable diligence to discharge the duty”™

While the legislation which the commission recommended met the prob-
lem which it stated (i.e., the failure of a public entity to comply with 2
duty imposcd upon i), the examples used by.the commission are not enact-
ments imposing any duty upon "a public entity”. (3} As will be shown
tater, scction 13557 of the Education Code applies to a feacher and section
18 of Title 5 of the California Administrative Code applics to a principal.
Neither applics to a scheol district as such, :

(42) We thus conclude that there is no statute applicable under the
facts of this case making the district liable for its own negligence.

The second question with respect to the school district is whether it has
any vicarious liability. Section 815.2 of the Government Code providesT™
*(a) A public entity is liable for injury proximately caused by an . . . omis-
sion of an employee of the public entity within the scope of his employment -
if the . . . omission would, apart from this section, have given rise to a cause
of action against that employee. .. ." ’

Despite the repeal of section 903 of the Education Code, it is arguable
that there is a comimon law duty of a school district to reasonably supervise
the members of the student body while they are on the school grounds
(notwithstanding that the district by statute is immune from direct liability
for breach of that duty). Since the district can act only through its employces,
failure to rcasonably supervise students would therefore necessarily be an

{Fch. 1970]
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omission of at least one employee. For this omission, goes (he argument,
the district is vicariously liable. Such a resuit would render meaningless
the immunity given by statute 1o the district because in effect the district
would be liable for its own negiigence. The fallacy in the argument is that
the omission of the employee, while always a violation of his duty to his
employer, is not necessarily a violation of his duty to a student.

{(5) ‘The omission contemplated by the statute imposing vicatious lia-
bility is onc which would “have given risc to a cause of action against that
employee”, “The standard of care required of an officer or employee of
a public school is that which a person of ordinary prudence, charged with
his duties, would exercise under the sanie circumstances.” (Pirkle v. Oukdale
Union Grammar School Dist. {1953) 40 Cal.2d 207 {253 P.2d 1}.) (6) "To

. provide a basis of entily liability, the plaintiff need mercly establish that
some employee . . . was responsible for an omission that would make him
personally liable on any acceptable theory of liability™. (Van Alsiyne,

- California Government Tort Liability (Cont. Ed. Bar) p. 144.) That em-

ployee necd not be g defendant nor need he be ideatified (Senate Daily
Journal, April 24, 1963, p. 1887), but it must be shown that he was an
employee within the scope of his employment. Thus the question is whether
there was any substantial evidence from which the jury could have con-
cluded that some employee would bave been liable for Michact's death.

D 1t must be conceded that the principal of Gardena High School

~ had a commmonlaw duty to Michacl under the doctrine set forth in Restate-
ment, Sccond, Torts § 320: “One who is required by law to take or who
voluntarily takes the custody of another under circumstances such as to
deprive the other of his nérmal power of self-protection or to subject- him -
to association with persons likely to harm him, is under a duty to.exercisé

_ reasonable care so to control the conduct of third persons as to “prevent
them from intentionally harming the other or so conducting themselves
“as to create an unreasonable risk of hari to him, if the actor S

-*{a) knows or has reason to know that ke has 1hé ability to cb‘nt_rol tIlé_ _

conduct of the third persons, and :

. *(b) knows or should know of the necessity and opportuniiy} for exer-
. gising such control.” o : - A

. As we view it, however, the principal’s duty to supervise Edward Downey -
was no greater than was that of Downey’s_parents. Restatement, Second,
Torts, § 316 states a parent's duty in these terms: “A parent is under a
duty to exercise reasonable care so to control his minor child as to prevent

{Feb. 1970}
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it frony intentionally hahning others or from so conducting itsélf as to create
an unreasonable risk of bodily harm to them, i the parent '

“(2) knows or has reason to know that he has the ability to control his
child, and . A 2y fo controt fis

~ “(bYknows or should know of the necéssity and opportunity for exercising
such control.” ' -

The Reporter’s Notes (Rest., 2nd Torts, App. § 316) emphasizes that
“[tihere must, however, be some specific propensity of the child, of which
the parcnt has notice”, . :

“There was no evidence of a “specific propensily” of Edward Downey
to intentionally harm anyene else or lo engage in conduct creating an
unreasonable risk of harm to anyone else. We cunnot see how a parent
of Edward Downey, had the parent been unaware that Edward Downey
ever slap boxed with anyone, could have been Hable for Michael's death
if the slap-boxing had occurred without the actual knowledge 6F the Parent -
in the backyard of the parents’ home, Without knowledge of any “specific
prapensity” of Edward Downey to slap box (and this assumes that slap
boxing could be found to create an unrcasonable risk of harm to the partici-
panis} and without knowledge that the slap boxing was occurring, it cannot
be said that the parent “should know of the necessity . . . for excreising
such control.” (See, e.g., Singer v. Marx (1956} 144 Cal.App.2d 637 [301
P.2d 440} and cascs discussed therein,) : : '

(8a) Had any teacher seen and failed to stop the slap boxing between
Michael and Edward, a jury could well have found the teacher Hable under
the common law principles which have been discussed. Similarly, if the
principal knew or should-have knowrm ot the Tecessity of exercising control
over Edward Downey because of his propensily to slap box, a jury could
well have found the principal Tiable. But there was no evidence that Edward
had a specific propensity to slap box. Thus ncither the principal nor any
teacher had any duty “to control the conduct of* Edward during the lunch
hour on the facts before us,

We next turn to the"question of whether any statute or regulation created
some duty where sone existed under the common law,

{®)  “Where playground supervision is not otherwise provided, the prin-
cipal of each school shall provide for the supérvisien, by teachers, of the
conduct and direction of ihe play of ihe pupils of the school or on the
school grounds during recesses and other inlermissions and before and after
sehool.” (Cal. Admin, Code, tit. 5, § 18.) We do not think that this reguta-

tion aids the plaintiffs. Tt obviously refers to conduct and play on the "play-

C [Ech. 1970]
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' ground”™.' The accident here involved did not occair on any playground.
Morcover, there is nothing in the record to show that playground super-
vision was not otherwise provided at Gardena #High Schoel,

< .

(10} “Every teacher in the public schools shall hold pupils to a strict
account for their conduct on the way to and from school, on the play-
grounds, or during recess,” (Ed. Code, § 13557 as it cxisted on the date
of the accidenL} While this soction purports to impose a duly upon each

- teacher, we are not prepared o say on the record before us that it is the
basis of Lability of any teacher for Michacl's death, If the slap boxing had
‘occurred @ mile fromm the school while the two students were going home,
obviously no particulur teacher would be liable for Michael's death. Yet
the scction suys that every teacher “shall hold pupils to a strict accounm

- for their conduct on the way to and-from school™. We do not know what
holding “pupils 10 « strict account” means, but we are satisfied that it does
not embrace the notion that cach and every teacher is civilly Hable in dam-
ages for personal injury or death cuused by eich and every student at the
schoot. - :

(8b) We think the directed verdicl was proper with respect to the two
employees of the district.  (4h)  We are unable to find negligent conduct
of some employee which would make the employee liable to Michael's
parents.? Therefore the directed verdict in favor of the district was also
proper. ' _ ' ; '

The judgment is affirmed.

. Lillic, Acting P.1., and Thompson, 1., concurred. e '

-

it is to be noted that the repulation was of muck broader scope when Reithard? v. -
Board of Education of Yubu County {1941) 43 CalApp.2d 629 [11] P.2d 449]

-

© and cases cited therein were dechled,

2professor Arvo Van Alstyne, whose study formed the basis of the recommenda-
tions of the California Law Revision Commission recogniced that a plajatilf may
well be able to prove an entity negligen?, but may be unubie o prove any eniployee
thereof negligent. “For one thing. the injured plaintif often may not be abke 1o
identify {or perhaps more accuralely pul, may not be abie to prove the identification
of) the particulor officer or employee whose fortious act or omission caused his
injury yet it may B¢ possible, nonciheless, to prove s cause of aclion in tort against
the employing entity, Cases arising under the Public Liability Act of 1923, for ex-
ample, document the faci that persons injured as a result of defective piblic property
often are in 2 position to prove a basis for statutory Hability of the city, county
or schoal district defendunt, even though sdministrative responsibility for the main.
. lenance of the particular source of the injury may be so dEII[u’.;ed that it is extremely
_ -difficult to-pinpoint the-negligent: public employee. Similurly, a patisit Injured as 2
result of negligence on the purt of medical or fursing pessonnel in a public hospital
may not have begn conscious at the time of injury, and hence may be required to

rove his ¢laim within the ambit of the res ipsa logritur docltine, a task which may

easier when the entity is the defendant {since it may not be difficult under that

doctrine 1o establish thar ai lcast ome of its cmployes was negligent) than when

- suing the individual defendants,” {5 Reports, Recommendations and Studies, Cali-
fornia Law Revision Commission, p. 312 {1963).)

[Feb. 1970}
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EXHIBIT II

Sec. . Section 1012 is added to the Education Code, to read:

1012. A school district shall provide for reasonable super-
vieion of children on the school grounds and is lisble for the
injury or death of any child resulting from an accident that could

have been avoided if reasonmable supervision had been provided.

Comment. Section 1012 is added to the Education.Code to make clear
that a school distriet is liable for its failure to provide reasonable
supervision of children on the school grounds. Liability can be imposed
under Section 1012 only for "school ground" accidents. However, the
section in no way limits liability under other applicable statutes. A
public entity, including a school district, is generally speaking
vicariously liable for the torts of its employees. See Govt. Code
§ 815.2(a). Accordingly, liebdility for an accident off of school grounds
may be imposed, for example, where a teacher in charge of a group of
children on a field trip negligently fails to provide them with reason-
able supervision.

Section 1012 makes clear the legislative intent when the govern-
mental tort liability act {Government Code Sections 810 et seq.) was
enacted in 1963. Prior to 1963, school districts were liable under
Education Code Section 903 for accidents resulting from failure to pro-
vide reasonsble supervision for children while they were on the school

grounds. E.g., Beck v. San Francisco Unified School Dist., 225 Cal.

App.2d 503, 37 Cal. Rptr. 471 (1964). Education Code Section 903 was



repealed in 1963 and Section 815.2 of the Covernment Code was enacted to
continue this liability for negligent failure to provide reasonable super-

vision. See Recommendation Relating to Sovereign Immnity: Number 1--

Tort Liability of Public Entities and Public Employees, 4 Cal. L. Revision

Comm'n Reports 801, 816 (1963):

"5. Public entities should be liable for the damages that result
from thelr failure to exercise reasonable diligence to comply with appli-
cable standards of safety and performance established by statute or regu-
lation. Although decisions relating to the facilities, personnel or
equipment to be provided in various public services involve discretion
and public policy to a high degree, nonetheless, when minimum standards
of safety and performance have been fixed by statute or regulation--asg,
for example, the duty to supervise pupils under Education Code Section
13557 and the rules of the State Board of Education, . . .--there should

be no discretion to fail to comply with those minimum standards.”

Section 1012 makes clear the legislative intent that a school district is
liable for its failure to provide reasonable supervision of children on

the school grounds. Compare Dailey v. Los Angeles Unified School Dist.,

4 Cal. App.3d 105 (1970), holding that Government Code Section 815.2
(imposing liability for failure to comply with mandatory duty)} and Bduca-
tion Code Section 13557 do not make a school distriet lisble for its

failure to provide reasonable supervision.

-2-



