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#36.30 5/26/70
Memorandum TO0-55

Subject: Study 36.30 - Condemnation (The Right to Take--Substitute
Condemnation)

One aspect of the "right to teke" which should be covered in the Compre-

hensive Btatute dealing with eminent domsin is the extent to which a con-
demnor {A) desiring to condemn B's property should be permitted to also
condemn C's property to exchange for the property taken from B. The
transaction is called substitute condemnation. The Commission has pre-
viously considered this toplc and tentatively approved certain draft
sections to deal with it. Those sections, with newly drafted commentary,
are attached hereto as Exhibit I (pink). Alsoc attached 1s a copy of a
lawv review note, previously distributed for background purposes, which
we expect you will wish to reread at this time (Exhibit IT {yellow)).

At the June 1970 meeting we hope Sections 410 through 413 can be
approved {with any desired revisions) for inclusion in the Comprehensive
Statute. Section 410 1s simply a definitional section. Section 411
authorizes substitute condemnation where B's property has been and will
be devoted to & public use. One feature of this section--noted in the
Comment thereto--is that A in this situation may be permitted to condemn
for a purpose that normally would not Justify condemnation by either A
or B. The staff believes that this anomaly can be justified, but we
belleve that you will wish to consider the issue. Section 412 authorizes
substitute condemnation where "justice requires" it, but B's property has
not been and will not be devoted to a public use. See alsc Comprehensive

Statute Section 415 (condemmation to provide access to public road).




Both Sections 411 and 412 refer to the effect of the resolution authoriz-
ing the taking under these sections. Assuming the policy reflected in
these provisions is unchanged, the staff believes that both these sections
can be drafted more artfully and explicitly after the Commission has
approved the sections dealing with necessity generally. JSection 413 for
the time belng preserves other statutory sources of substitute condemna-
tion authority. We would expect eventually that Chapter 6 would super-
sede these other provisions and a note to this effect has been added to
this section.

At the June 1970 meeting we hope that all of these sections can be
carefully reviewed and tentatively approved.

Respectfully submitted,

Jack I. Horton
Assoeiate Counsel



Memorendum TO0-55
EXHIBIT 1

COMPREHENSIVE STATUTE § 410

Staff recommendation

The Right to Take

Chapter 6. Substitute Condemnation

§ 410. Definitions

410. As used in this chapter:

(a) "Necessary property” means property to be used for a
public use for which the public entity is authorized to acquire
property by eminent domain.

(b) “Property to be exchanged" means property to be

exchanged for necessary property.

Comment. Section 410 provides definitions useful in epplying the
"gubstitute condemnation" provisions contained in this chapter. Friefly
stated, "substitute condemnation” involves the following type of situation:
A decides to condemn B's real property (the "necessary property”). A and
B agree that B shall be compensated in whole or in part by other real
property {(the "property to be exchanged") rather than money. A condemns
C's real property (the "property to be exchanged") to compeneate E. Bee

generslly Note, Substitute Condemnation, 54 cal, L. Rev. 1097 {1966). The

A, B, C model will be used throughout this chapter. Bee Sections 411 end

412 &nd Comments thereto.
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COMPREHENSIVE STATUTE § 411

5taff recommendstion

The Right to Take

ﬁ_&ll. Condemnation of property to be exchanged for property already devoted
o public uese .

411. (a) A public entity may acquire by eminent domain property
to be exchanged if:

(1) The person with whom the property is to be exchanged has
agreed in writing to such exchange; and

{2) The necessary property is devoted to or held for scme
public use and the property to be exchanged will be devoted to
or held for the same public use.

(b) If a public entity is required by agreement or by a
judgment in a condemnation asction to relocate any street, road,
highway, railrosd, canal, public utility facility, or other
property subject to or devoted to public use, the public entity
may exercise the right of eminent domain to sequire such
property as is reasonably necessary to permit it to comply with
such agreement or judgment.

(¢) The resolution, ordinance, or declaration authorizing
the taking of property under this section shall specifically refer
to this section and shall recite a determination by the officer or
body sdopting the resolution, ordinance, or declaration that the

property is necessary for the purpose specified in subdivision (a)

-
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CCMPREHENSIVE STATUTE § 411

Staff recommendation

or {b) of this section. The determination in the resolution,
ordinance, or declaration that the taking of the property to

be exchanged is necessary 1s conclusive.

Comment. Section L1l authorizes A to condemn C's property (and convey
it to E] vwhere B has agreed in writing to such exchange, B's original
property was devoted to some public use, snd {'s property after the exchange
will be devoted to the seme use. In short, B's property is tsken for one
public use and C's property for snother. Generally speaking, B will have
the right of eminent domain to accomplish the same end so ithat the
authority provided here is simply & shortcut to an identical result.

See, e.g., Langenau Mfg. Co. v. City of Cleveland, 159 Ohio St. 525, 112

N.E.2d 658 {1953)(relocetion of rasilroad by municipality); Tiller v.

Norfolk & W. Ry., 201 Va. 222, 110 S.E.2d 209 (1959)(relocation of state

E highway by railrosd). See generally Note, Substitute Condemnetion, 54
Cal. L. Rev. 1097, 1099-1100 (1966) .
However, in rare instances,although B's property is devoted to a

public use, B will not have the right of eminent domain to replace it.

For example, under ordinary circumstances, neither A nor B would have the
power to condemn land to be held as "open space." See Govt. Code § 6952.
Nevertheless, Section 411 suthorizes 4 to condemn property of C to be held

by B as "cpen space" without being subject to the limitations of Sectiom 412.

=3-
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COMPREHENSIVE STATUTE § L1l

Staff recommendation

That is, A would not be required to show that "justice reguires" the
subgstitute condemnation, C's property would not have to be located
immedistely near A's project, and so on. Moreover, A's determination
that the taking of C's property was ‘necessary” would be conclusive.

Compare Section 411{c} with Section k12(b).

e
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CCOMPREEENSIVE STATUTE § 412

Staff recommendation

The Right to Take

§ 412, Condemnation of property to be exchanged for property not already
devoted to public use

412. {(a) A public entity mey acquire by eminent domain
property to be exchanged if:

(1) The owner of the necessary property has agreed in
writing to the exchange and, under the circumstances of the
particular case, Justice reguires that he be compensated in whole
or in part by the property to be exchanged rather than by
money;

(2) The property to be exchanged is to be exchanged for
property needed for a public improvement and is adjacent to or
in the immediate vieinity of the public improvement; and

(3) Taking into account the relative hardship to both
owners, it is not unjust to the owner of the property to be
exchanged that his property be taken so that the owner of the
pecessary property may be compensated by the property to be
exchanged rather than by money.

(v) The resclution, ordinsnce, or declaration authorizing
the taking of property under this section shall specifically
refer to this section and shall recite a determination by the
officer or body adopting the resolution, ordimance, or declsration

-5-
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COMEREHENSIVE STATUTE § 412

Staff recommendation

that the property is necessary for the purpose specified in this
section. The public entity has the burden of prodf as to the
facts that justify the teking of the property. However, the
resolution, ordinance, or declaration creates a presumption that
the taking of the property to be exchanged is justified under
this section. This presumption is a presumption affecting the

burden of producing evidence.

Comment. BSection 412 authorizes substitute condemnation where B's
property is not devoted to a public use but specisl circumstances make
it just that B be compensated in land rather than money. One more common
example of such substitute condemnation i1s a taking to provide access to
a public road from property cut off from access by A's original acquisition.
This situation is provided for specifically by Section 415. See Section 415
and the Comment thereto. However, similar situations mey arise where
private, i.e., nonpublic utility, railroads serving mining, quarrying,
or logging operations, belt conveyors, or canals and ditches, are displaced
by & public improvement. In the latter situstion, Section 412 authorizes
condemnation of C's property for exchange for B's property where, taking
into account the relative herdship to B and C, justice requires such actlon.
In contrast to the procedure under Section 411, the resolution authorizing
the taking under this section 1s not conclusive, the necessity for the taking
is justiciable, and A has the burden of proof of showing that the facts
justify the taking of C's property. Compare Section 412(b) with Section &ll{e)}.

-6
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COMPEEHENSIVE STATUTE § 413

S5taff recommendstion

The Right to Take

§ 413. Special statutes not affected

4L13. This chapter does not limit any suthority a public
entity may have under any other provisicn of law to acquire
property for exchange purposes nor does it limit any authority
1 & public entity mey have to acquire, other than by eminent

% domain, property for exchange purposes.

Note: It is intended at this time that Chapter 6 (Substitute Condemna-
ticn) will eventually be the sole statutory authority for substitute
condemnation and that all other provisions dealing with the subject will
be repealed. The first clause of Section 413 will have accordingly limited,

interim significance.



Memorandum TO-55 .
EMHIBIT 1X

SUBSTITUTE CONDEMNATION

The command of the Fifth Amendment is that “private property”
shall not be taken “for public use without just compensation.” This
means that government cannot iake the property of Jones and give it
to Smith, as some rulers once did. The purpose of the taking must be
“for public use.”™ :

A decides to condernn B’s land; 4 and B agree that B shall be com-
pensated in land instéad of money; 4 condemns C’s land and conveys it
to B. Such a transaction, catled substitute condemnation or compensation
by substitution,?® is authorizcd by California statute® 1965 amendments
to the Streets and Highways Code extend the power to condemn substi-
tute land to county boards of supervisors.® Most of these California
statutes have not been interpreted by the courts. This Comment considers
the eircumstances in which substitute condemnation can occur, the limita-
tions on the use of the power, and the relation between substitute con-
demnation and the California law of eminent domain. For uniformity
the transaction described above—dA as the condemnor, B, the first con-
demnee, C, the ultimate condemnee—will be nsed throughout as a madel.

The power of eminent domain is a power of the sovereign, inherent
in and inseparable [rom the idea of sovereignty.® Constitutions, therefore,
do not grant the power;? they limit its exercise.” The United States and
California constilutions Bmit the cxercise of eminent domain in two
ways: A taking must be for a public use, and just compensation must be
paid {or the taking.! In any particular condemnation, these issues are
justiciable.

1 Doycras, A Livivg Brir or Ricurs §7 (1961},

13 Nunots, Exmvest Domary § 7.226 (Rev. 3@ ed. 19653 Herr v, City of St. Puters-
burg, 114 So. 2d 171, 174 {Fla. 1950); see Annot, 68 AL.R. 452 (1930).

8 Cax. Stars. & Hicus, Cobe §} 10HD), 104.2; Car. Wargn Cooe 8} 253, 158.

4 Car, Sters. & Flsas. Cooz §3 943(a), $43.2, 9434,

8 Kohl v. United States, 91 G5, 367, 37172 (1875); People ex 7el, Dept of Pub. Works
y. Chevalier, 52 Cal. 2d 199, 304, 340 F.2d 598, 601 {1959); Gilmer v, Lime Point, 16 Cal.
29, 250 (1841},

% Ser puthoritics cfted in note 5 suprs.

1 CGitmer v. Lime Point, 18 Cal 220, 751 {i%61).

1S, Cowsr. amend. V, smead. XIV, § 3; Cac. Cowsr. art. 1, § 14 Although nelther
constitution says specifically that propesty sholl be taken only for a public use, that inteepre-
tation I frmly established. Sce Cax, Cove Crv. Proc. § 1237; Cole v, La Grange, 113 US,
1 (1388); 2 Nicmots, op. cit. supra note 2, ab § 7.1{2]. Dve process of law requires that
private property be faken ynder the power of eminent domsin only for & public use, Fall-
brook Irr. Dist. v. Bradlay, 164 V.S, 112, 15§ (18%6); Missouri Pac. Ry. v. Nebrasks, 164
U5, 403, 417 (1896}, Due process alse requires that property canziod he taken without just

_ tompensation, West v, Chesapeake & Poinmae Tel. Co., 295 US. 662, 673 (1938).

1097
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3

I
PUBLIC USE

In a dispute concerning substitute condemnation, C, the ultimate con-
demnee, will presuraably argue that his Jand has not been taken for a
public use® Historically, two distinct meanings have been given the
phrase “public use’™® The first involves the use-by-the-public test.
According to this view, a use is public if the public is entitled to actively
use the property taken.'* The secoud interpretation js that public use
denotes public advantage: If the activity on the land promotes the
general welfare of the public, the activity constitutes a public use* The
latter test is now used by many courts;™ the United States Supreme
Court, for example, discarded the usec-by-the-public test in 1916.1¢ Al- ,
though California appears to have adopted the public benefit test early In
its histoty,’* language in some opinions suggests that the use-by-the-public
test was also followed.” The public benefit fest is, however, the view
accepted today.l? .

¥ Conceivaldy, © may argue a3 well that ihe taking is not “necessary.” Obe writer has
sald: “The decision of the administrative agencics or ofichls includes the determination of
the question 22 10 whethor an emlnent domain action shall be resorted Lo for the wcquistion
of the propenty, the time when Lhe eminen? domain actien shall be brought, the wisdom or
feasibllily of the project for whizh the properiy is taken, the extent or amount of property
€ be taken for the project, tke nature of the sstate lo be taken, the kind of property taken,
and the choice of the tracl or iracts to be taken, Thete gquestions may be lumped together
convenieatly and de called the detesmination of necessity.” Lavine, Fxient of Judicial In-
Quiry Into Fower of Eminent Domain, 25 Ro. Car. L. Rev. 368, 373 {1955). C's contention
that he must be allowed Lo argue that the taking iF hot necessary wifl be discussed at £ fater
point. See notes 117-12 infre and sccompanying text. Sirce € Iy arguing thal his land should
not be taken at alf, for him the issur of just compensation s irrelevant here,

¥ See 7 Nicmots, op. cil. cuprs tate 2, 0t §§ 7.2-7.2031: Gravelly Ford Caral Co. v,
Pope & Tafbot Land Co., 36 Cal. App. $56, 178 Pac. 150 {1918).

11 Gravelly Ford Canal Co. v. Pope & Talbot Land Co., tupre note 10; sse 2 Nicwors,
&P, cfl. stipra mola 2, 8t § 720310,

12 Bauer v. Counly of Ventura, 45 Cal. 2 276, 284, 289 P.2d 1, § {1955): * "Public use’
within the meaning of soction 14 [of Article I of the Califorala constitution) is defined as &
uso which concerns the whole community or promotes the general Interest in its relation ta
any legitimate ohicct of povernment.” -

1S See T Micmors, op. oft, supra note 2, at § 7.2, "

HMt. Vernon Cotton Co. v, Alshamy Power Co., 240 US. 30 (1915).

15 See Gilmer v. Lime Point, 15 Cal. 229, 255 (1861}, where it is safd: *The otly test
and ceitetion of the admissibillty of the power [of smirent domain] are that the particular
cbject tends to promote the general interest, in Its relation to any legitimate object of
government.”

18 See, £5., Gravelly Ford Canal Co. v. Pope & Talbot Land Ce, 36 Cal. App. $85,
562-63, 178 Pac. 150, 153 {1912}, where the two interpretations of public wse are discussed
and the stricter applisd.

¥ See Housing Autbority v. Dockweiler, 14 Cal, 3d 427, 450, 94 P24 ¥, BOL {1939).
In Redevelopment Agescy v. Mayes, 122 Cal. App. 2d 777, 8003, 265 P.2d 105, 122, cert.
denied, 348 U8, 897 {1954), it was sald: “It wight be polnted out that as our comnznunity life
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1I
SUBSTITUTE COMNDEMNATION IN OTHER JURISDICTIONS

The cases which have allowed substitute condemnation can be divided
into two groups, according to the activity B will conduct on C’s land.
From these groups come two differcnt concepts of substitute condemna-
tion,

A. The Two-Use Doclrine

It is best to begin with cases which fit clearly within traditional no-
tions of public use. In Tiller v, Norfolk & W. Ry.'* A was a railroad
secking to acquire a portion of a state highway. 4 agreed with B, the
stats of Virginia, that 4 would condemn a portion of C’s land for the
relocation of the highway. C argucd that no Virginia statute authorized a
taking of land which was not for the condemnor's own public use. The
Supreme Court of Appeals held that, under certain extraordinary condi-
tions where B could be adequately compensated only by an exchange of
fands, substitute condemnation was permissible.’® The court noted, how-
ever, that the State could have condemned the property under statutory
anthority,?* and that a highway is itself 2 public use.™

This rationale for substitute condemnation may be called the two-
use doctrine. B’s land is taken for one public use, and C's land for
another, separate public use. Although the transaction in Tiller was cast
in the form of compensation, the proposed use of C’s land justified 2 tak-
ing by B whether or not 4's use of B’s land was publi¢, Thus it may be
postulated: A's taking of C’s land to compensate B is justified if B’s ac-
tivity on C’s tand will itself constitute a public use.

This conclusion was expressed by the Supreme Court of Obio in
. Langenau Mfg. Co. v. City of Cleveland,'* a case where A was a munici-

* pality and B a railroad: “If the city of Cleveland [A] does not have
becoraes more complex, ovr otiss grow and become overcrowded, and the need to use for
the benefit of the public arexs which are not adapted to the pressing meeds of the public
hecomes more imperalive, w broader concept of what is a public uze I8 peceusitated. Flity
yeats ago no court would bave interpreted under the eminent domain statutes, slum clear.
snce even for public housing a5 a public use, and yet, it is now so recognized.”

28201 Va, 222, 110 SE24 209 (1959).

3% 74 st 226, 120 S.F.2d at 213, See also Foley v. Beach Creek Extesion RR., 283 Pa.
X88, 129 ALl 845 (292%) (relocation of a state highway by 2 railroad); cf. Rangely v. Mid-
and Ry. (1863] L.R. 3 Ch, 306 {C.4.), where & landowner sold land to » milway and
agreed thar the company might purchase any land adjoining that sold which was required
for the purposes cf the rallway. The Court of Appeal In Chancery heald that thiy agreemcnt
allowed the rullway o take lands for the relocation of w public footpath, though the com-
pany’s compulsory powers had expired.

20 Ya, Cope AxN. § 35-52 (19505,

2% 205 Va. at 229, 150 S E 24 &k 2135,
23 150 Ohio St. 525, 102 N E2d 638 {1938).
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authority o appropriate the land upon which the Nickel Plate [B’s]
tracks are to be relocated, the railroad has the power to do 50."™* Be-
cause the role for compensation was the same whether 4 or B brought
the action, the court found that £ was not prejudiced by the fact that 4,
rather than B, initiated the action,™ |

The two-use docirine has also been applied to secondary takings of
a less conventional mature. In McLean v. City of Boston,® houses re-
moved in the course of a city improvement were relocated on C'sland. 4,
the city, tien sok! C's land in parcels cither to the various B's, the former
pocupants of the houses, or to the public at auction. The court reasoned
that since there was an acute shortage of housing, the taking was for a
public use.#® Although the resull may be understood as an application of
the two-use doctrine, McLean is unconventional because B's activity on
C’s jand is not normally considered a public use. Emergency conditions
may, as the court held, convert a private use into a public use;” the
case might be interpreted as indicating that compensation by substitu-
tion was needed if & was to be made whole. The taking in McLean may
therefore be justified under a theory different from the two-use doctrine,

B. The Incident-to Taking

1 B will not conduct an activity on C's land which itsell constitutes
‘a public use, different reasoning is needed to support the taking, In Pitz-
nogle v, Western Md. RR. 4, a railroad, condemmned portions of B's
latd and C’s land, and in the process took a private road which connected
B’s land with a turnpike. A proposed {o compensate B by providing him .
with a new road across C's tand. The Court of Appeals of Maryland
held that: ‘ :

23 Id. af 334, 112 N E2d at &52. :

24 2bid. See ko Fitzsimors % Galvin, Inc. v. Rogers, 343 Mich. 649, 220 N.W. B81
{1928}, another case Invelving the relocation of a railroad. The Michigan Supreme Court
reasoned that since it was well seitiad that & railrosd could take land for such purposss, it
can not be sald that the power of emineut domsin is here being vsed for the purpose of
condemning the progerty of one perion for the private use of another.” Jd. at 662, 220 N.W.
at 885, See also United States v, 1047 Acres af Land, 218 ¥. Supp. 730 (DNH. 1961}
{acqubdition by the United States of u substitute waker supply for & town); Yelmar ¥.
Trstelct Court, 269 Mina, 137, 130 N.W.2d 228 (1964) {relocation of & river channet) ;
State of Missourd ¢x rel. State Fighwzy Comm'a v. Eakln, 357 sWad 129 {Mo. 1962)
{relocation of & plpeline); Rogers v, Bradshaw, 20 Jobns. R. 738 (Ct. Erc. N.Y. 1823) {re-
location of & turnpike} ; Weyel v. Lower Colorado River Authority, 121 SWad 3032 {Yex.
Civ. App. 1938} {relocation of a power fine owned by s public utility).

25 327 Mass, 115, 9 NE.} 542 (19513,

26 4. at 121, 97 N.E2d at 544, See also Watkins v. Ughetta, 273 App. Div. 989, (L]
N S2d 393, sf'd, 157 NY. 1002, 30 W.E.2d 457 (1948).

3 McLean v, City of Boston, 327 Mass, 118, 121, 97 NE.2d 542, 544 (1931).

26119 Md. 673, 37 AL 915 {I1913).




1956 “SUBSTITUTE CONDEY: FATION

{T]he condemration of a part of this land, here sought to be con-
demmned, for a substitute private road or way Is éncident Lo and resslls
from the taking, by 1eason of public necessity, of the existing private
road for public use, and the use of it for such purposes should, we
think, be regarded as a public use within the meaning of the Constitu-
tion.”® :

Had another road not been substituted, B would not have been able to

condemn C’s Jand himself, even though he might have been landlocked.®

Pitgnogle thus holds that A may use substitute condemnation to
gompensate B, although B may be a private individual who lacks the
power of eminent domain, if the taking of C's land is “incident to and
- results from” the taking of B’s land.

In Brown v. United States™ the federal government proposed to
dam the Snake River in Idaho. The reservoir thus created would flood
the town of Amcrican Falls. Pursuant to an Act of Congress the
government condemned C’s land on the outskirts of town for a new
town site. The Supreme Court held this taking was for a public use:
“The acquisition of the town site was so closely connected with the
acquisition of the district to be ficoded and so necessary to the carrying
out of the project that the public use of the rescrvoir covered the taking
of the town site™ Tt was “natural and proper™* to relocate the town,
~ the Court said, when compensation of those injured was so difficult:* A
town is greater than the sum of its parts. Approving Pitznogle!® the
Court based its decision on the connection between the taking of C’s land
and the use to be made of B's land. It did not discuss the possibilities
that B could have condemned Cs land itseli, or that B’s use of C's land
was a separate public use, but reasoned that the public use of the first
taking served the second taking too™ . .

A similar question had been presented to the Supreme Judicial Court
_of Massachusetts thirteen years before Brown: whether 4, the State, in
condemning land for a highway, could also condemn abutting land which
it would scll to private persons.®® In an advisory Opinion of the Justices,

0 fd. at £79, 87 Atl at 519-20, (Emphasty adced.)

Wrpid, -

& 263 U8, 73 {1923),

#3 Sundry Civil Act, 41 Stat. 1367, 1403 {1821).

9363 US. &t 51, {Emphasis added.)

. M 1bid,

WE g At 82,

374, st B3,

37 The Court analogized the taking of the plaintif's land to a rsliroad’s taking of prop-
erty which will be used to sapply dir: for embankments, In both cases, according to the
Court, the conderonot’s public use justified the taking of sdditional lznd. Id. at 81-87,

88 Opinion of the Justices, 204 Muass. 607, 31 N.E. 405 {1910). The urea which the
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the court held that such & purpose was not public,® even though the
activity would incidentally benefit the city and state.*® The United States
Supreme Court in Brows distinguished this Opinien by finding the relo-
cation of American Kzlls to be a “necessary step in the improvement,™
and not merely an attempt by the government to reduce costs by land
speculation.*®* Thus Brown stands for the proposition that 4’s use of
B’s land, if public, may justify the taking of C’s land to compensate B,
if such taking is a “necessary step” in A’s improvement.* ’

The Supreme Court treated substitute condemnation agaia in Dokany
v. Rogeis ™ A, the State of Michigan, was widening a highway which -
adjoined a railroad right of way. The right of way was taken, and, as a
statufe provided,*® the railroad was given a portion of C’s land, which
A also condemned. The Court held that s land was taken for 2 public
use, bt did not decide whether the land was taken for highway or rail-
way purposes: “Ii is enough that although the land is to be used as a
right of way for a railread, its acquisitios’ is so ¢ssentinily a part of the
project for improving a public highway as to be for a public use**
Brown v, United Steles was cited as authority  for this proposition.t?
Although the Court in Dokany used the incident-to rationale, the two-use
doctrine could have becn used with cqual facility.*®

A variation of the iacident-to doctrine was used to uphold a substi-
tute condemnation in Swmouse v. Kansas City So. Ry.," a case ir. which

legislature sought to condemn consisted of wmany odd, irregularly shaped parcels; the legis-
Iature proposed te convert it to a trade center, with modern, mercantile buildings,

¥ But f MicLean v, City of Boston, 327 Mass. 115, 97 N.E.2d 542 {1951); see poles
25-27 supra xnd sccorpanying lext. ‘ .

48304 Mass, ot 611, 91 N.E. 8! 407,

11261 US at 84, :

2 2bid. .

€3The designation "necesstary step” should be distinguished from the concept of the
pecessity of the taking. Sce notes I17-15 #4fra and accompanying text,

4 281 US. 381 {1930},

48 8fich. Pub. Acts 1923, ch. 215,

40 281 U.S, nt 366,

47 ibid. _ ’

315 Fitesimons & CGalvin, Inc. v. Ropers, 253 Mich, 649, 220 NW. 851 (1928), a aame
arixing oul of the same transaction Involved in Dokamy v, Rogers, the Michipan Supreme
Court declded the substltule condemantion was valid by means of the two-use doctrine.
See also Feltz v, Central Nebraska Pub. Powsr & Irr, Dist, 124 F.2d 378 (8h Cir, 1942),
_where 4, & Federal Power Act licenses with the power of eminent domaln, condemned &
portion of C's land to relocate & United States Mighway taken by A In the construction of
a damt on the North Platte, The Eighth Cirauit appeared to follow Browns, holding that the
faking of C' land was accessory to” and “in conjunction with® the original improveraent.
Id. at 582. The court was not, however, unmoved by the fact that B' activity would Itself
constitute a public use. Fhid,

4% 129 Kan. 176, 282 Pac. 183 (1923),
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A was a railroad and B & quartz company. 4 sought to condemn for rail-
road purposes a portion of (s property which included a pipeline and
highway easement owned by B. A and B agreed that A4 would take an
additional strip from C to ¢ompensate B for the loss of his easement. C
complained that this additional strip was taken for & private use, but the
Kansas court held that although that part of the taking might have been
for a private purpose, the condemnation would not be defeated if the
private use was inconsequential compared to the public use, or so subor-
dinate to the public use as to be an incident of it.*

The court in Smouse considered the alternatives open to 4 and found
that substitution in kind was the most practical.”™ This issue was raised
because C alleged that 4% officials acted in bad faith in finding it neces-
sary {o take the strip. The Kansas statute®® provided that a railroad
could condemn land deemed necessary for sidetracks and yards, but did
not expressly authorize the taking of land Yfor the compensation of
another condemnee, ’

The Smouse holding is a variation on the incident-to rationale, as
expounded in Pitznogle and Brewn, in that the different character of B's
use of C’s land was recognized. The court did not hold that B’s use of the
land taken was itself a public use, or that land taken for the purpose of
compensating another condemnee is taken for & public use, These ideas
are, however, latent in the opinion, The decision is also important be-
cause 4 is allowed, in eficct, to conderan substitute land without specific
statutory authority. The taking of C’'s Jand is justified by A's primary
purpose in taking either the land of B or {: The first public use scrves
two takings, even though the second taking is not within the letter of
the statute™

80 I gt 183, 282 Pac. »% 187-83. (Empbasis added.)

B1 74, at 183, 2327 Pac. st 187,

$3 Ban. Lawsy 1864, ch, 124, § 1, at 235, repealed by Kan. Laws 1963, ch. 234, § 103, at
420,
B3 But see Commonweslth v, Peters, 2 Mase, 125 (1806). B, one Abrakam Lincoln,
bad erected a dam on 2 stream to raise a pond for his muill. Proposed highway alierations
would make B's dam worthless, A agreed to build & new dam for B on land used for that
patt of the highway which weas to be discarded, the tile te which was in €, The Suprems
Judicial Court of Massachusetts held that B could be compensated only in money. Cne
Justize also thought that 4 had po title Lo convey, sines it had taken only nn easement from
C which terminated when the land was no Jonger used a3 a road,

It appears that B wes related to the President of the same zmame through one Samuel
Lincoln, their nearest common ancestor, who smigrated from England to Massachusetts in
1837, B was a supervisor of the revenue for Worcester County, chalrman of the selectmen
of the town, and & represcntalive In the State Legislature from 1809 to 3823, He is de-
scribed as having been fond of fun and gven somewhksl to practical jokes, € in this cass
was one Anns Blpelow, apparently B's mother-ln-law, Sec Lia & Hurcamson, Tae Aw-
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C. Analysis

Cases involving substitute condemnation can be divided into two
groups, according to the character of B’s activity. €, the ultimate con-
demnee, protests in each case that his land has not been taken for a
public use. To decide whether he is correct, the theoretical justificatio
for substitute condemnation should be considered. :

Xf the condemnation ean he valid only if B will use C’s land in a way
that bexncfits the public, the device is merely a combination of twe or-
dinary condemnations. B’s land is taken for one public use and ’s land
for anoilhicr. Under the two-use doctrine it is a matter of no concern that
A rather than B condemus C's land® Since the activity on C’s land con-
stitutes a public use, the question,of whether 4 can take B’s land is, as
far as C iz concerned, irrefevant.™ : .

I B will not conduct an activity which benefits the public, however,
the theory is different. The cases which have validated takings of this
kind have held that the sccond taking is fncideni to the taking of B’s
Jand.® The second taking is considered as being part of the first trans-
action. According to this theory, the taking of C’s land is a sreans to an
end—the end being the public use te which 4’s improvement is devoted.”
C's land is, in other words, taken for the same purpose for which B's land
is taken; the fact that jt will be used to compensate B means only that
the relation to the desired end is indirect. :

It cannot be denied, however, that B's use of C's land will be different
than A’s use of B's land. In an incident-to taking, it is not B’s use which
justifies the condemaation. The usc of the land which is beneficial is its
use 2s 4 means of compensation. Yet this concept of use is novel in that
it does not involve activity on the land. Normally, uses of land are con-
sidered public if the activity to be conducted there is beneficial.”® The
incident-to rationale may represent, therefore, an expansion of the idea
of use beyond the confines of activity. One court, by distinguishing the
taking from the subsequent use, has suggested this result: “The tradi-
tional concept of use as the keystone of eminent domain has been en-

cesTey OF ABRamani LIvcorn 137 {190%)7 W. Livcory, Hmstony or 1z Lmvcorx Faumy
168-33 (1%23).

B4 See Fitestmons & Calvin, Inc, v. Rogess, 243 Mich, 649, 220 N.W. 831 (1928);
Langennu Mfg Co. v. City of Cleveland, 159 Okl St 525, 113 NE324 658 {1953); Tiller
v. Notfolk & W. Ry., 201 Va. 222, 110 SE.2d 209 {1959).

85 See Langenau MIp. Co, v. City of Cleveland, sugrs note M.

86 See Dohany v. Rogers, 251 U5, 362 (1930}; Brown v, United States, 263 Us. 78
{1923} ; Smouse v. Kansas Clty So. Ry, 129 Kan. 176, 252 Pac. 183 {1929); Pitznogle v.
Western Md, R.E, 119 Md, 673, 87 At 917 {1913}, .

¥ See Brown v. United States, siepra note 36, at 82,

68 See, 0., Cax. Cone Civ. Proc. § 1238,
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Jarged in modera thought and cases. We find it described as public pur-
pose. The variation in the term from ‘use’ to ‘purpose’ indicates a
progression in thought. The idea is that the taking itself, as distinguished
from the subsequent use of the property, may be required in the public
interest.”™ .

The use of land as 2 means of compensation can be considered a
public use if it is recognized that C’s land will fulfill A’s obligation to B.
A’s obligation is, of course, to provide just compensation. If B can be
justly compensated only if he [z given {7s property, it follows that 4 can’
discharge his obligation only by taking C’s land. If 4 is a public hody,
s property is used to discharge a public obligation, a use that does not
seem far afield from traditional notions of public use, 1f A is a private
body invested with the power of eminent domain, it seems more difficult
to conceive the discharge of his obligation as a public use. A’s obligation
to B is, however, no weaker because 4 is a private body. The question
in such 2 case is naked: whether it is more in the public interest that one
whose property has been tuken for a public use be justly compensated,
or whether C, the only person from whom just compensation for B can be
obtained, should be allowed to hold his property inviclate.

The discussion of compensation as a public use implies limitations

59 Schueider v. Listrict of Columbia, 1T ¥, Supp. 703, 716 (DDC, 1¢53), aff'd as
wmodified swb nom., Berman v, Parker, 343 U8, 26 (1934). The District Court gocs on 1o
sy “That the Government may de whalever §t deerns to be for the good of the people is
pot & principle of cur system of government. Nor can it be because the ultimate basic
ewential in fur system is that Indivicuals have inberent rights, and as to them the powers
of government are sharply fimited. There is po general power in government,'in the Ameri-
can concept, to scize privale property. Tence it is wniversally held that the taking of private
property of one persen For the private uze of another vielaies the due process of law clauses
of the Fifth and Fouriconth Amendments” Jbid, The court cites Cooley on Constitutional
Limitatlons, which slates: * 'The right of emineat demain,” It has heen said, ‘does not Imply
a right in the sovereign power to take the property «!f one citizen and transfecr it to an-
other, even for a fuil compensation, whers the public interest will be in no way promoted
by such tramsicr. T4 scems not to be allowable, therclore, to authorize private roads te be
Leid out seross the lands of wnwilling parties by an exercise of this right.” 2 Cootxy, Cox-
STITUTIONAL LIsrazioxs :124-2¢ (8th od. 1927}, The use of land as & msans of compen-
mion docs not, it Is submitied, run afoul of either of these _authorities. If it is accepted
that the just campensation of B is in the public interest, then the taking of s propecty s
Justified I his jand iy the oaly means available of providing Just compensation.

0 Condder Jeremy Bentham's example: *T possess o pivce of land from which I derlve
1 consideratle revenus, but which 1 can gpproach only by a road running slong the edge
of & river. Tha river overfows and washes away the road. My neighbour ohstinately refuses
me & passage along & Mrip of land which is not worth the hundredth part of my feld.
Ought I to lose my all through the caprice or hostility of an unrexsoneble neighbour? But
to prevest the sbuse of & princlple so delicate, rigorous rules ought to be laid down. T sy,
then, that forced exchanges cught 10 be permitted to prevent a great loss, 33 in the case of
a Beld readered inaccessible except by a passage through another.” BriTaaM, TaE THEOAY
oF Lrorstation 147-48 (Ogden ed. 1831}, . )
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on substitute condemnation. The Lmitations have not, however, been
cleazly defined. The taking of s land has been allowed where it was
a “necessary step”™ in 4’s improvement and substitution the “best means
of making the partics whole,”® where it was an essential part of A’
jmprovement,® where it was “incident to” the taking of B's land
where it was “inconsequential compared to the public use,”®® and where
it was a by-product of A’s project.*® '

Generalizing {fvom these holdings, it may be concluded that C’s land
will be considercd to have been taken for a public use when (1)} there is
a close factual comiection batween the two condemnations, and when (2)
because of the exigencies of the factual situatiou, fairness requires that
B be compensated in jand,

The phrase “clese factual connection” is oflered as an expression
descriptive of the mcaning which couris have given the concept “incident
to” and its corollaries, In all cases examined, C’s land was near B'sY
Geographic proximity would thus seem to be an element of the connec-
tion. Further, C's land was id each case taken to replace B’s. The limita-
tion ¢f a close factual connectien would require, therefore, that C’s land
be in fact taken for the purpose of compensating B, and not merely for
A's convenience or B's pleasure.®™

The sccond conclusion is that “incident-to™ substitute condemnation
shou!d be limited to sitvations where faimness requires that B be compen-

&L Brown v. United Staltes, 263 U5, 78, 84 (1923},

®2 14, at 83.

& Dohany v. Rogers, 281 U S, 362, 366 (1930},

€ Pitenogle v. Weslern Md. R.K, 119 Md. £73, 679, §7 Atl, 317, 919 {1913).

8% Smouse v. Kaneas City So. Ry, 110 Kan, 176, 186, 282 Pac. 163, 187 {1929},

0 Loke v. Massachusetts Turnpike Authority, 337 Mass. 304, 145 NE.M 225 (1958).
An eatement was tabken access the plaintifi‘s land to provide access to land deprived of its
toonection with a street by the construction ef a bighway. The Supreme Judicial Court of
Massachusetts yaid: “If the casement or the private way should be viewed in the abstracl,
no public purpase would appear, Such an zpproach, however, would be clesing the eyes to
reality, The laying out of the turnpike the length o the Commonwealth and the acquisition
of numerous sites essential to that object are sitributes of one huge undertaking. Procurlng
an easement and crezting a right of way for the beacfit of parcels of land inddentally de-
prived of all or some means of access o an existing way ave but & by-product of that
undecteking.” fd, at 309, 149 NE.2d 225,

87 See, eg, the plats in Pitznogle v, Western Md. B.R., 119 Md. 673, 576, 87 Atl, 917,
818 {3913), and Smouse v. Kansas City S¢. Ry, 12% Kan, 176, 181, 282 Pac. 183, 18§
(1929) ; ¢f. Seate Highway Comun'™n v. Morgan, 248 Miss. 631, 160 S5, 2d 7Y {1964), where
substitute condemnation way disallowed becanse the easemenl to L granted B would not
connect with any easement of Hght vested in him, but only with o perslssive vse across
C’s Iand whith € couid terminats at any time.

8 For example, in a sltuation similar to that pretented in the Pitswogle case, juprs
pole 28 mnd accompanylug text, the Umitalon of & close factual connection would not
permil & substitute tondemunation of £'s beach property in Los Angeles if A condemned
B's road in San Francisco, ‘
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sated in land. Such a suggestion forces a reassessment of the traditional
idea that money can, in every case, be a “full and perfect equivalent” of
the land taken By allowing substitute condemnation, the courts may
have implicitly recognized that (’s bargaining position would be extra-
ordinary if B were compensated in money and was still in need of C’s
land.”® The Supreme Court in Brown v. Uniled States stressed the peint
that compensation in money would have been inadequate, and concluded
that “a method of compensation by substitution would seem to be the
best means of making the parties whole,”™ Significantly, the Court did
not conclude that compensation in money would have been impossible,
for obviously compensation in money will be just fo the condemmee in
any <ase if the award is large enough. Thus the conclusion that substi-
tution is the best means of making the parties whole would seem to be
equivalent to ‘widmg that, because of the factual sxtuatlon, it is more
just that C receive moncy than B, ]

D, Compuisory Substitution

From the premise that incident-te substitute condemnation is limited
to situations where B cannot otherwisc be justly compensated, it follows
that B should be able to compel 4 to take C’s land. No court has, how-
ever, reached this conclusion.

It is well scitled that a condemnor cannot force a condemnee to
accept compensation in a fonm other than money.™ The limitation that
compensation must he pecuniary should, however, be considered only as
& Himitation on the condemnor. The rule is that compensation must be
“a full and perfect equivalent for the land taken;”** it does not neces-

® Monogzhela Nav. Co. v. United States, 348 TS, 312, 326 {1893),

0 Akthough B might he awnrded the value of the prreel taken plus the damagss to the
femsinder, C Is under no compulslon to sell at this price. ‘This zesult is not thanged I[ B s
awzrded the difference between the fait market value of the properly before and after the
teking. Even i B is swarded the amount {t would cost to obtain subsiiluie land, € may
Bl refuse 1o take that price, The dilernma results from the fact that B is a necessitous
buyer and £ the only selier. Unless € is compelled (o sefl, there can be no justfce for 4 or
8; elther B will receive an Inadequate award or 4 will be forced 1o pay an amount {n excess
of the true value of Lhe fand taken plus the damages to the remajnder. The most equitable
solution mey be to force € to accept & falr price for his land, Substitute condemnation ac-
complishes this result. See 1 OncEr, Varvarion Usoce TEs LAw or Exmyext Douwary §§
47-65 (2d od. 1983); 4 Nrcwors, Exovest Douarw §8 12.2-12.22{2] (Bev. 3d ed 19653,

TL2635 UE, at 82-83. {Emphasis added.)

2 8ee 3 Nicmows, op. cit. swpre note 70, at § 5.2,

98 Monogahela Nav. Co. v. United States, 148 US. 312, 326 {1893): “The noun ‘com-
pensation,’ standing by liself, carries the idea of an equivalent. Thus we spesk of damages
by way of compensation, or compensatory damages, as distinguished from punitive or exem-
Dlary damages, the former being the equivalent for the injury done, and the latter Imposed
by way of punishreent. So that If the adjective ‘Just’ had been omitted, and the proviston
wes simply that property should not be laken without compensation, the natursl import
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sarily follow that equivalence may always be measured in dollars, In-
deed, if B is situated so that substitute condemnation may be used,
compensation in money must be inadequate’ B should therefore be
able to compel A to take O’s land.

. Compulsory substitute condemnation is arguably a breach of the
separation of powers, As a power inherent in sovereignty,” eminent do-
main can be cxercised only by the sovereign or his agents.™ Were a
court to compel the exercise of the power, or the particular mauner of
its exercise, the court would conceivably be acting as a legistature™
Secondly, it could be argucd that “just compensation” denotes payment
in money,™ and that the cases requiving condemnors to pay money also
require condemnees fo accept it.¥

of the language would Ac that the componsation should be the equivalent of the property.
And this §s made emphatic by the adjective fjust’, There can, In view of the combination
of those two words, be wo doubt that Whe compensstion must be & Tull and perfect enuivalent
for the properly taken™

M See note 69 supra and accompanying text,

1 Koh! v. United States, 91 U8, 357, 371-72 (1875}; Gilmer v. Lime Point, 12 Cal.
229, 251 (1861).

18 Sce People v. Superior Court, 30 Cal. 2d 288, 20596, 73 P.2d 1221, 1215 (1937):
“It s a well established legal principle that although the power of cminent domain is io-
berent in sovereiznty, nevertheluss neither (he state ftsell nor any subsidiaty thereol may
Iwiully exercise such right in the abscace of precedent legislative aulhority so to do¥

"7 In holding that the nocessity of a taking was not a justiciable fssue, the Californis
Supreme Court ciled on examples of guestions of necessity “the gquestions of the necessity
for making & given publiz improvement, the necessity for adopting 3 particular plan there-
for, [and] the necessity or taking particular property, rather than other property, for the
purposes of sccomplishing seck public improvement . . . * Peoplz ex rel. Dep't of Pub.
Works v. Chevalier, 52 Cal. 2d 299, 307, 340 P.2d 398, 03 (1939}, These questions wers
held to be exchssively for the jegisizlure. Fbid; see nates 111-18 dxfra 2nd sccompanying
text.

T8 United States v. Mifler, 317 US. 389 (1942). In Seaboard Alr Line Ry. v, United
States, 261 US. 209, 304 {1923), it wes said:. “The compensation te which the owner Ia
entitled Is the Full and perfect oquivalent of the properly taken. . ., It rests on equitable
principles, &nd it means substantially that the owner shall be put in as good a position
pecunizrily 25 he would have been 1 his property had not been taken.” See also Vanhorne's
Lessce v. Dorrance, 2 US. {2 Dall) 204, 315 (C.C. Pa_ 1795): “No just compensation can
be made except in money. Mougy is o comon standard, by comparison with which the
valye of awy thing may be ascerisined. 1t is not only a sign which represents the respective
values of tommoditles, bul an universal medium, easily portable, Habie to little variation,
shd readily eachanged for any kind of property, Compensation is a recompense In value,
& quid pro guo, and mrast be in money, True it Is, that land or any thing elss may be &
compensation, bul then it must be at the election of the party; Jt cannot be forced upon
bim." Compensation In land was in this case to be forced on B, not required of A,

" See Chicago, M. & St. P, Ry. v. Melviltle, 66 I 329 {1872). Sce also Raflrond Co. v.
Halstead, 7 ¥W. Va, 301 {1874), where jury swprds which-included duties en condeninors to
build or maintain objecls for the benefit of condemnees were overturned on the theory that
the condernar was obliged only o pay monzy, In Hill & Aldrich v, The Mohawk & HR.R,
7 K.Y, 152 (1852, an award to the defendants in & condempation action brought by
mblroad included an easemaent. There the court held that “privileges of this kind must de-
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Despite these arguments, however, a denial of substitute condemna-
tion will prevent B {rom being made whole, even if, by definition of the
words, he is “justly compensated”’ when paid, It would be inconsistent
to allow substitute condemnation where fairness requires it but not to
compel it if 4 refuses. A court might be driven to perform an admittedly
legislative function if the condemnor refuses to act.®

11
SUBSIITUTE CONDEMNATION TN CALIFORNIA
A. Public Use

The power to designate what uses are public is vested in the Califor-
nia Legislature.™ For the power to be exercised, therefore, there must
exist a legislative declaration that a proposed use is public.®? Whether a
use i$ in fact public is uitimately decided by the courts,* although the
legislative declaration is given great respect; any doubts are to be

pend upon the agresment of the parties. The [jury ofl appraisers . . . [has] no color of
authodly in the premises. They could neither compel the corporation to make the grant,
mor the ownars o atept It” 7d. at 157, In Chitago, SF. & C. Ry. v. McGrew, {04 Mo,
282, 15 S.W. 221 (1891), 1he condemnor's proffered evidence that it had tendered s use of
land to the condemnee was held to have been rightfully excuded: “(STuch a reservation
must have been by consent of both partles; neither could have been required to grant or
accept them ™ fd. atb 298, 13 S8W, at 935, See ulso In re Morse, 35 Mass. {18 Pick.) 443
{1835}, where It was safd that although dumages conld be awacded only in money, n ratifi-
cation by the condemree wruld validate an award in land.

30 Byt ¢f. Starr or the House Cosnnt. ov Punire Wonks, 871u Cowe, 1st Sexa,, !Bacx-
GrRoUND OF Nixo yox Review or Procepuges i, Axp CoMrexsirion rom, Rear Proresry
Acoustrions 10 (Comm, Print 1961} : “The suggestion that instead of corpensating 3 per-
son in doBlars, for property taken, we should either provide a substitule or physically re-
locate bis exisling improvenents, bas beretoiore been considered contrary to our basic
cencepts, with no duty on the Government to replace In kind that which it must take for
pulilic use, The Government's obligation to relocate facilities has been sonfined to roads
and utilities, the continuance of which are in the peblic Interest.”

8 Eern County High School Dist. v. McDenald, 180 Cal. 7, 13, 179 Pac. 150, 183
{1919),

#2 People v. Superior Court, 16 Cal. 2d 283, 293-9, 73 P.d 1221, 1225 {1937); Lind-
say Jer, Co. v, Mehrtens, 97 Cal, 676, 32 Pac. 202 (1853), It bas besn recognized that, as
& practizal matter, condemnation must be left in the bands of ngenats of the state. See Linget
v. Garovotti, 45 Cal. 2d 20, 286 P24 1% (1$55); Maran v. Ress, 79 Cal. 159, 150, 21 Pac.
347, 548 {1889). Calilornin has provided that private persons may, without further legis-
lative action, as “agents of the state,” exercse the power of eminent domain Sor the uses
set forth in § 1238 of the Code of Civil Procedure. Car. Crv, Coor § 2001; see Lirggl v.
Garovoitl, supra. )

#8 Lingsay Ier. Co. v, Mehriens, suprz note 82; City of Menlo Park v, Artino, 151

. Csl. App. 24 261, 267, 311 P 2 135, 140 {1957} ; Unkversity of So. Cat. v. Robbins, 1 Cal.

App. 28 323, 37 P.2d 163 (1934), cert. denied, 295 US. 738 (193%); sce County of Lo
Angeles v. Aathony, 224 Cal. App. 24 183, 3¢ Cal. Rptr, 308, cart. denfed, 376 TVS. 963
{19643,
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resolved in favor of validity.** Courts are hesitant to disagree with the
legistature because whether a particular use is public is largely a matter
of political judgment, an area judges are loath to enter.®® Thus the
scope of review for the jssue of public use is limited-—confined, perhaps,
to extreme cases.® '
Although California courts will examine the nature of a proposed
use, they will not examine the necessity of a taking by the state, even if
fraud, bad faith, or abuse of discretion is alleged.® According to the
California Supreme Court, the legislature is the sole judge of necessity."

B. Statutory Authority for Substitute Condemnation

Several California statutes provide that Jand may be taken for the
purpose of compeasation by substitution. These statutes may be divided

8 in re Maders Irr. Dist,, 92 Cai. 293, 309-10, 28 Pac, 272, 214 (13%1); accord, Unie
versity of So, Cal, v, Rubbing, supra note 23,

B33See, £.¢., Stockion & V. R v, City of Stockton, 41 Cal. 347, 188, 165-70 {1817
“Public use,’ *public purpose,’ and 'public policy’~the policy upon which governmental
sdairs are conducted for the time being—is legislative policy in the main, and ‘public nse®
and ‘public purposc’ are largely dependent en this policy—aototiously varying In ow
eountry, from time to time, with the accession to power of political parties, differing from
each other as to the systens of measures best bdapted to promote the interest of the State,
The resolve of 2 Jegislative bod 'y by which & tax Is imposed, or private property aken, is,
therelore, recessarily a legislative determinalion, that a public use is to be promoted by
the tax, or the taking directed; and such a determination is the determination of a merely
politlce! question by the political deparément of the Government. . . . A enge might, in-
deed, e presented in wihich it might appear, beyond the poscibility of a question, that &
tax bad been imposed, or the property of a citizen had besn taken for a use or purpose in
®o sense public; or, in (he language of Chancellor Walworth . . . ‘where there was oo foun-
dation for m pretense that the public was to be bensfited thereby," and In such a case it
would be our duty to interfere and afford celief. But should we intecfere in any other than
such a case, we would Sut substitute a policy of our ewn for the legislative policy in the
tonduct of the alffairs of the State, and substliute our will for that of the tepresenlatives
of the people.”

B6 See City of Sanls Ara v. Herlin, 99 Cal. 518, 542, 34 Pac. 324, 226 (1890); County
of Los Angcles v. Anthony, 224 Cal, App. 2d 103, 10¢, 35 Cal. Rptr, 308, 330, cerl, denied,
36 US, 963 (1%64),

87 People ex rel. Dep't of Pub. Warks v. Chevaller, 52 Cal. 24 299, 307, 340 BP2d 598,
603 (1959). Taliforniz Code of Civil Procedurs § 1241 provides that when » taking is
dessned necessary by the board of directors of various administrative districts, or by the
begialative body of & courty, city and county, or an incorporated oty or itwn, such a de-
termination Ix gonrclusive evidence of the public necessity of the improvement and that the
propeily taken is necessary for such improvement, if the property taken is within the terri-
torial Bmits of the political or administrative subdivision. In Rindge Co. v. County of Los
Angeles, 262 115, 700, 709 {1923}, the Uniied Stales Supreme Court held that this statute
did not violale the due process clause of the fourteenth amendment. The resolutions of the
California Highway Commission and the Californla Water Commission are given similar
conclusive effect. CaL Stwis, & Hwons. Cove § 105; Car, Wazez Coox § 251,

8 People #x rel. Dep't of Peh, Works v. Chevalier, suprs note B, at 307, 340 P2d at
603; Sherman v, Buick, 32 Cal. 41, 253 (1857).

-
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into two groups: (1) those which allow substitute condemnation between
bodies in charge of different public uses; and (2) those which simply
grant the power of substitute condemnation to governmental agencies.

Section 104.2 of the Strects and Highways Code is an example of
the first group. It provides that if 4, the Department of Public Works,
condemns for state highway purposes land which under B is devoted to
some other public use, 4 may, with B’s consent, condemn C’s land for
B. O’ land will thus be used by B for its public use, and 4 will use
B's land for a state highway.*

Section 104{b} of the Streets and Highways Code is representative
of the secoud group of statutes. Tt allows 4, the Department of Public
Works, 10 acquire real property which the Department considers neces-
sary for the purpose of exchanging it for other real property to be used
for rights of way.™ A may, in other words, co.lduun C's Iand for B, whose
property has been taken for a staie haghwa\.

The statutes authorizing substitute condemnation have not been in-
terpreted by the California appellate courts.® It would appear, however,
that the statules of the frst group pose no public use problems. They
authorize takings which can be classificd under the two-use doctring.®
B’s activity will constitute a public use of C’s land, and 4's use of B's
land will be public. € cannot complain, therefore, that because of substi.
tute condemnation his land has not been taken for & public use, aithough
he can object that B’s use of his property will not be public® Since
the fact that his land is taken through the process of substitute con-
demnation is for C irrelevant, it would seem that the rules which normally

8% See also California Streets and Highways Code §3 943.2, 9434, enacted in 1963,
which grant 1o county hoards of supervisors similar powers with respect to county highway
purposes and California Water Code § 255, whith grants 16 the Dcpartment of Water
Resources the power to conderant Jand [or purposer of exchange with another person of
agency In charge of 2 public use,

#)8ee also Californiz Streets and Highways Code § 943¢2), which provides that a
county board of supervisors razy “scquire any real preperty or interest therein for the
uses and purpeses of county highwayy, frcluding real property adjacent to property belng
condernned for the purpose of exchanging the same for other real properiy to be nsed for
widening county highways” Crlifornia Water Coda § 253(b) grants the Department of
Water Resources similar powers,

81 California Streets snd Highways Code § 102 and Califorsia Water Code § 250 provide
that the Depariment of Public Works 2nd the Depatiment of Waler Fesources, respectively,
may exercise the power of eminent domain for any properly they are authorized to soquire.

92 California Strects nnd Mighways Code § .2 was discussed in a recent case,
People ex rel. Dep’t of Pub. Works v. Cerden Grove Farms, 231 Cal. App. 2d 666, 42
Cal. Rpir. 118 (1953}, but the issue was not properly before the court. C, the appellant,
raised the issuc of compliance with § 1042 only in his closing brlef, and the court thus
disregarded the quettion,

B3 See discussion at notes 15-17 supre and gccompﬂn}"ng text.

B See note 21 supra and sccompanying text.
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govern condemnation proceedings should be applicable to takings autho-
rized by these statutes.

The statutes of the second group,” also uninterpreted, may be more
trovblesome. They authorize substitute condemnation but do not require
that B’s use of C’s property be a separate public use. The statutes
apparently contemplate takings of the type approved in Brown v. United
States® and Pitznogle v. Western Md. R.R?

As supgested earlier in this Comment, this type of substitute con-
demnation should be restricted to cases where {1} there is a close factual
counection between the two takings, and . (2) because of the factual
situation, fairness requires that B be compensated in land **

Perhaps some support for this conclusion may be found in a 1939
amendment to section 104(b) of the Strcets and Highways Code, The
amendment deleted the former second sentence, which read: “Real
property may be acquired for such purposes only when the owner of
the property needed for 2 right of way [B] has agreed in writing to the
exchange and when in the opinion of the commission, an cconomy in the
acquisition of the necessary right of way can be effected thereby. "
This amendment may mean that the use of substitute condemnation
merely to reduce costs is no onger approved by the legislature. That
result is in any event required by Brown v. United Staics, where the
Supreme Court found the taking of C's land to be a “necessary step” in
the improvement itself and not merely an attempt to “reduce costs by
land speculation ™ If substitute condemnation cannot be used merely
to reduce costs, it follows that the statutes are restricted in their applica-
tion to situations where, as in Brows, substitution is the best means of
making the parties whole /! '

Although the California Supreme Court has held that any exercise
of the power of eminent domain must be preceded by a legislative declara-
tion that the use for which the property is taken is public, a governmental
agency cmpowered to take land for specific uses may also have the
implied power to take property for the purpose of compensating its
condemneces,

5 Cax, Stars. & Hiows. Coor §§ 104(L), 943(a); Car, Wazex Conz § 283

B8 383 U5, 78 {19230 ; ses note 31 supra and accompanying tesl.

#7119 Md. 573, &7 Atl. 917 {1913); sce note 28 swpre and sccompanying text.

8 See notes 66-67 rupra and accompanying text.

8 Cal, Stats, 1939, ch. 686, § 1, at 2201, {Emphaxis added.) Although the first part of
the amendment omits the zequicement that B agree to the substitktion, It would seem that,
a5 & constitutional metter, his consent is required. Sce note 71 suprd and accompanying
text, .

193 253 US. at 84,

301 1d mt 83,
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Earlier it was suggested that substitute condemoation be appreached
with the distinction between the uses of B and C's land in mind.®
Courts have, however, conceived the second takings as being for the
same purpose as the first, with one use serving both condemnations.'™
Under such a theory an agency authorized to exercise the power of
eminent domain could perhaps take substitute lands without express
statutory authority®® The California Legislature has, however, granted
two agencics the power to take substitute lands; this designation is per-
haps good evidence that in California other agencies were not intended
to have it.

C. Anclegies

The California courts have nel dealt with substitule condemnation
directly. An instructive analogy to the problem can, however, be drawn
from a recent urban renewal case. Redevelopment Agency v. Hayes™
concerned the condemnation of blighted areas in San Francisco. The
district court of appeal held that in the presence of compelling com-
mupity tconomic need, the power of eminent domain could be used to
take such arcas for redevelopment.’®

The court adopted the reasoning of the federal district court in

102 See potes 57-60 supra and eccompanying test .

13 Se¢ Dohuny v. Rogers, 181 1.8, 3462, 366 (1930); Brown v. United States, 263 US.
78, 81-31 {1923); Feltz v, Central Mol Pub. Power & Yrr, Dist, 124 F.2d 578 {(8th Cir.
1542} ; Bentoa v. State Highway Dep't, 111 Ga. App. 851, 865, 153 SE.2d 396, 400 (1955);
Smouse v, Kanss City So. Ry., 122 Kan, 176, 282 Pac, 183 {182%); Pitznogie v. Woeatern
Ma. R.E, 115 Md. £13, 87 Atl, 117 (1%14).

WA LY, ez, George D, Harler Bauk v, Muskingum Watershed Conservancy Dist, $3
Cllo App. 325, 4 N.E.2d 996 (1935), where a publie corporation sought to condemn & tight
of way for the relocation of & railrosd. The substitute condemnation was nutherized by
statute, but the Obio court said: “Even i such power ol eminent domain were nol expressly
granted . . . we are of the opinion that it would siifl be a fawful exercise of that power
88 & neesssary incident to the execution and accomplishment of the official plan for which
the district way organtzed.” Id. Bt 330, 4 N.E.2d 999, But ¢f. Wheeler v, Estex Pub, Rd, Bd,,
39 N.J.L. 231 {Ct. Erv. & App. 1877}, where defeedant road board condemaed the plainlifl’s
dam and Built another fot him on land owned by & third pecson, Whin the dam broke it
was held plainl® had no cause of astion for damages hecaute defendant had no power Lo
build a substitute dam. “{Tihe propsar and vnly cousse to bave been taken in this exigency
was, 1o have the damagss occasioned to the plaintill by the removal of the dom and ihe
appropriation of the Jand upon which it stood to the public use, ascertained and paid for
In the mode prescribed, The defendant had no shadow of authority to subatitute, in lien
of payment, the ercction of & new daw in the place of the cue demolished ™ 14, at 294, The
Attorney Gescral of Californiz bas apperentdy concluded that It is ot a pecessary incident
of redevelopment that redevelopment agencles obtain substitute Rousing for the condemness
in an weban renewsl praject. See 37 Ors. Car, Arr'y Gew. 196 (1961); nole 11% dnjrs and
accompanying text.

06 522 Cal. App. 24 177, 266 P.2d 108, cert. denied, 348 U.S. 897 {1954).

106 [, 51 793, 266 P24 at 116,
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Schiscider v, Distric of Columbia®® that the taking of property itself,
as distingwished from the subscquent use of that property, may be
required in the public interest.[® As suggested earlier, this distinction
is important in asscssing substitute condemnation, since the public use
for which C's land is taken is its use as a means of compensation.’® Hayes
is therefore at least collateral authority for the proposition that the use
to which C's land is to be put nced not be an activity.'"*

Alter redevelopment, the property in Hayes was to he réjurned to
private owners, This fact did not, however, determine whether the use
was public: “['TThe fact that {the property] is later to be returned to
private ownership subject to restrictions protecting the public use, does
not make it any the less a public use.”t* Although this determination
did not originate with Iayes' it provides theoretical support for sub-
stitute condemnation. That B will own C’s land does not detract from
the public use to which C’s land is put. Hayes also required, however,
that the land be returned to private persons subject to restrictions pro-
tecting the public use™ It would seem that this requirement is wot
applicable 1o substitute condemnations, since after B has been compen-
sated there is no public use to protect. The restrictions requirement com-
templates a continuous public interest in the land—in redevelopment,
that slums and blight do not reappcear. "

Hayes also provides the rubric of “compelling community economic
need” as the test of state power to use eminent domain''* To say that

307 117 F. Supp. 105 (D.D.C. 1953}, aff'd o3 modified sub nom., Berman v. Parker, 7}
US. 26 {1934},

108 Redevelomiaent Ageacy v, Hayes, 127 Cal. App., 3d 177, 90, 266 Pad 105, 114,
cort, denied, 318 US. 537 (19543, ’

168 e poles 57-38 sugra and atcorapanying text,

110 Sipe noles 58-30 supra and accempanying text,

11§27 Call App. 2d =1 303, 286 F.2d aL 12 L

232 §ep Uriversity of So. Cal. v. Robbing, § Cal. App. 2d 523, 37 P2d 153 (1534), cerl.
denied, 295 U5, 733 (1025} Ses ko Howsng Authotity v. Dockweiler, 14 Cal. 2d 437, ¥
P.2d 794 {1939} ; County of Les Augeles v, Antheny, 234 Cal. App. 2d 103, 36 Cal. Rpir.
308, cert. denizs, 370 US. 963 {31964}, Jn Anfhony appellant offered to prove that the
Hollywood Metion Pleiure and Televizsion Museur, for which his Tand bad heen condemned,
was 10 be operated at 2 profit. This evidence was %ield to have been propesly excluded. That
the museurn operstors would make & profit did not destrey the publle chazacter of the
enterprise. Id. &t 106-07, 36 Cal. Rpdr. at 319,

138 127 Cal, App. 2d at 863, 266 P.2d at 122. Sae also Clty & County of San Fraocisco
v. Row, #4 Cal, 24 52, 8%, 20 P.ad 329, 532 (1935), where {b was held that the power of
erninent duroain could not be exercised to acquire & site for & parking garage when the pre-
posed lease beiwecn the cily and the garage operators Jacked controly #designad to asaoe
that [the] uze of the property conderened [would] be In the public interest™

314 127 Cal App. 2d at 193, 366 P.zd st 136 For o discussion of *eorapelling community
economic need” e Siegel, Memorandum on New Development Techniquer, In APFENDIX TO
e Revorr o Hovusmo 1x Carrronyis 389 (1963). :
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in every case the compensation of B is a compelling economic need is to
strain the analogy.!® Yet situations can be conceived where substitute
condemnation would be necessary to avoid great economic loss.**® In

such a case, “compelling community economic need,” as used in Hayes,

could be precedent for upholding the taking of C’s land.

D. Should the Nccessity of the Taking Be ¢ Justiciable Issue?
There are two concepts of necessity in eminent domain: (1) the neces-

sity of the exercise of the power; and (2} the necessity of the particular

manner of its exercise, The first concept involves the question of whether
the condemnor must use his power of eminent domain to accomplish given
ends. If he must excrcise the power, the question involved in the second
concept is whether he must take a particular estate or a particular parcef,

It is submitted that one who quesiions whether land has been taken for a .

public use in a substitute condemnation must also be allowed to question
whether in either sense the taking is necessary,

In an ordinary condemnation, the questions of necessity and public use
are scparable.’'” Whether a taking is necessary depends on political judg-
ments of choice.”® Whether the iand has been taken for a public use

1B Sep 37 Ors. Car. ATT'y Gew. 190 {1961), where the question was presenied whether
legistation empowering & redevidopment agency to acquive property by emimnt demain
and maks this fand available to persons dlsplaced as the result of the redevelopment would
be constitutional. ‘The Attorney General of Californiz concluded that such a taking would
not be for a public use. Compare McLean v. City of Boston, 327 Mass. i18, 97 NE2d 342
{1951}, dscussed al note 15 fupro and accompanying text; Watkins v. Ughetta, 273 App,
Div. 959, T8 N.Y 5.4 393, af'd, 397 N.Y, 1002, 80 N.E.2d 457 (1348).

118 Consider, for example, the facts of Clark v, Nash, 198 US, 361 (1905} : Nash sought
to condemn & tight of way across Clarky lund for the purpose of widening o ditch which
would carry water from a erezk in which Nash owned riparian wizhts te Nask’s arid Jand,
which withoat frrigation would be unproductive. By state statute Nash kad the power 10
tendema 2 portion of Clark's fand for such a purpose. Afficming the Utah Supceme Court,
the United States Supreme Court held that such a taking was for a public use, Significantiy,
Nash's land was absolutely valucless without [rrigation. The proposed ditch would bo thirty
fnches wids, 1 no statute bhad existed declaring suzh use to be publie, and {f Nash had
previously had a ditch which 4 took by eminent domain, It Is supgested that Nash would
have bad a goed cause of activn for a sabstitute condemnation of a ditch across Clark’s
land, In such circumslances 8 compelling tommunity econsmic need exists,

117 Peaple &2 rel. Dep't of Pub. Works v. Chevalier, 52 Cal, 24 299, 308, 3110 P2d 598,
602 (1539); ste Rindge Co. v. County of Loz Angeles, 262 US, 700, 70809 {1923}

138 See People ex rel. Dep't of Pub, Works v. Chevalier, note 117 supra st 307, M0
P_2d at 603 note 9 supra In Rindge Ce. v. County of Los Angeles, supra note 117, at 109,
B 35 said: *The necessity for approprating private property for public use s sot & Judicial
guestion. This power resides in the legislature, and may cither be exercised by the leglsature
or delegated by i€ te public officers, "Where the intended use s public, the necessity and
expediency of the taking may be determined by such agency aod lu such mode ns the siate
may designate. They sre legislative questions, no matker who may be charged with ibeir
declslor, and a hearng thercon i3 not sssential to due process In the sense of the 14th
Amendment! :
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depends on the activity to.be conducted there. The determinants of the
two issues, the judgments of choice and the activity on the land, are not
the same, ,

In a substitute condemnation, however, the questions of public use
and necessity are jnseparable, Whether land bas been taken for a public
use in a substitute condemnation will depend on whether fairness requires
that B be compensated in land and whether there is a close factual con-
nection between the taking of B's and C's land. Whether it is necessary o
exerclse the power of eminent domain—the first concept of Necessity——
will turn on whether B can be fairly comprensated only in land. Whether
it is necessary to lake C's propesty-—the second concept—depends on
whether there is a close Tactual connection between the two takings. To
argue that C's fand has not been taken for a public use is to dispute the
necessity of the taking, because the determinants of the two issues are
the same. Necessity should therefore be justiciable. It is not suggested
that the issues of public use and necessity are indistinguishable, but
rather that, in substitute condemnations, they are so entwined that C
must be allowed to dispute both.

CONCLUSION

The state of the law in California regarding the condemnation of sub- .
stitute Jands remains uncertain. The legislature has not raade clear the-
extent of the authority granted the Department of Public Works, the
Department of Water Resources, and county boards of supervisors. The
courts will be forced to determine rules for such takings.

As the concept of public use bas expanded, the meager precedent for
substitute condemmation has berome more relevant, Although the device
should not be used simply to allow B to speculate in Iand and 4 to cut

" tosts, related California cases may be interpreted to permit its use when

substitution js the best means of making whole the parties to the trans-
action. If B will not ¢conduct an activity which benefits the public, the
taking of C’s land is significantly difierent from an ordinary condemna-
tion. To ensure in such a case that the property has been taken for &
public use, necessity should be 2 justiciable issue.

Stanley H. Wiiliams




