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' RIGHTS OF DRAINAGH: PAIVATE DRAINS;
o  MISCELLARKROUS PROVISIONS.

ia;s’r Rotd gmliar not to olu‘mct mtml dmihage; luulam

noli to ohutract highway desinage; remeiies

{11 Tt i recognized that the crastruclon of highways and raliroad grades
moust inevitably resolt ts seme fnterraption of and thanges in the pre-cxiating
antural flow of sa:face waters and thet changes i the direction or volume

“of flow of surisce walers sme frecuedtly caused by the eroction of bulldingd,

Sikos qud-other faciitties on privately cwned lands sdjacenl to highways sl
raflrond gradexr, The legisiatore fAuds that it Iz necessary to control sl
reguinfe the construetion and drainage 5T At nlghwaya ged railroad grades
‘so o8 to protect property awners from damage 16 lands cansed by anressonahls
ain-uﬁ. or retention of rarfare waters doe to & bighway or rellread prade
coratpaction and to Impase correfatize Sutles upan owmers and uwsers of land
for the purpose of protacting Mghways and mafivpad grades from Hoeding or
water demkge. ’ - - - ' - o
2% i) Whenever any sonnly, town, city, vilage, railroed company or the
state highway conmmbesicri hiks herctofore ponatracted and now malstaing ot
Bercafter constructs and rmaimtstes ssy highwey of raiirond grade In or
scross gny marsh, lowiand, natorel degression, neturni watercourse, nators!
or mun-made channel or drainage course, i shall not impede the generat How
of surlece water or ttream water inany nnreaponable MARNer 50 AS to cAuSE
elther gn unmocessary accumnlation of wetsrs flooding or water-soaking up-

‘lande or an nnreasonable mocumulption aud {incherge of surface weicre flood-

fog or water-soaking lowiands. Al soch highways and raiirond grades shall
be congtructed Sith adequats Attotien, calvers, end other facllitles sk msy be
fennibie, commanant with soupd enginesring practices, to the end of meintaining
a3 far as practicable the origlnal fiow lincs of dreinage. This paragraph docs
not- apply to highways or ratirond grades psed to hold and retatn waier for
CrARDEITY OF cohReryaTion MANEREREN PRIPOEE. L. . '

(b} Dralnage rights and éammenty rany pe purchosed or condemned b the
publiz authority or wallroad compauy haviog controt of the highway ar ralil-
roud grade to wid in the prevention of damage Lo property owners which might
otherwise ncont a& a result of fallore to comply with gub. £} {R) .

(&) Whenever sany county, town, chy, yiilage, reilrond compuny of the stale
highwsy commission constructa anid majntaing s highway or railroad. grade
wot i accorience with suh. {2) (a), M6y properiy oaner dxmaged thereby may,

" within 90 days after ihe alleged damsge cecuzred, file & clalm with the sp-

propriate governmantel agency or afiroad company. Such clalm skall conaiet
of & sworn statement of the aleged fanlty construction and & loget dcaeriptivn
of the tends allegad to have been damaged by fioniing or water-soaking.
Within 90 daya after the fling of such clalth, the govermmontal sgency of
ratlvond company shall cither corsect the enase of the wnter damage, acgulre
vights te nsp the lgnd for dralnage or nverflow purposes, or deny the clalim.
I the agency of compsny fdenivs the clale or falls to take mny action within
Bt days ofter the Aling of the clalm, the praperty owner may bring an nction
in Inverse condenination under ob. 22 or sue for such other relief, other than

© damages, a3 Y be Just And cgaitable.

) {2} It in the Juty of every oWDET or user of tand who construcis any
bollding, stmcture or dfke or otherwise obstructs the fow of siream waler
throngh any waigrcourse or natoral or man-made chanuel, ot obstructs the
flow of swrifsce water through any petoral or man-uade channel, natural
depresklon or natoral drew through which surfsce waters natayally flow:

1. To provide and st all times maintaio & sufficlent drainage Eysiem o
protect a downstream highwey or rallrosd grade from water damage or Aood-
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ing caused by wuch obstvuctidn, by directing the fSlow of surfsee waters Info
exlsting highway or rallroad drainayge sysimss; and o
% To protect an apetresm highway or railrosd grede from water demage
or fHooding mused by mch ohetraction, by permitting the Aow of such water
away froxs the highoay or relrond grede mbetantially -as frealy’ se i& the
{b) Whoever falls or neglects to oomply with & duty impesed by sub (3)
) is Usble for all damnges to the nighwsy or ratlrond grade eansed by sch
fallure or sagicet. The utherity in charge of maintenzne of the Yghway
or.the railroad comapany which constroeted of malntalns the raliroad geade
may, within 80 deya sfier the #Neged damage vecurred, being an action tp
Tecorer guch dnmagas, L ' o
{h Tha guthorities o charge of malnenance of highweps or rallrosd G-
PRDEGE s nlag reliread grodes and thelr sagenin asd smployees way anter
say lande dor the purpose of remwoviag an cbstzpetiva N 8 walerconrse r
Aighway drainage ditck which ia in violatlon of Rub, (3) {a) azd whick 1s Seod-
Ang: or cawaing damage w0 o highway under s jurisdiction. . Sl
(#) If uraltway company fails to compiy with sub, {2}, soy person aggrisved
-thereby may file & complent with the public sarvlies commizalon mciting Sorth
the facis. The commiskion aball lnvestigate and determaine the wstter in
‘COMTroversy in sccordence with ch. 108, and any order it makes in sch pro-
ageding ban the same effect as an ordep.fp any othér procending.

. Legiviative Corxeib—1983 Report, vol, § S
This section iz » - daton and rovielon of se. B3N and NGO Tt -

Ao .

soveral chengos it - ewe, 1t inos that, mder modern meth- - -
w 'y construction, it 1e to madntain the -
obatnpe fiowr and pe of ragired by present a. AL
% tharefore subatirules tho Ghragsan t aopnd .
e mnd that the Sow of sirfaos or Miresam water oot be :
mrunwam»uw-mw of -
watar, n-nuusin_ 5 ) ;& 83.300%), the lapd- .-
owner & right to copentod for s for nunc_h .
of lands Wncaled on the upper sids . " r
M.84{1m)}, for Hooding Or waker hnhb:swﬁan& or $1ds
. of the W . Inmtead, b will be required altbar to age fur
mpanmation for The Loy o T e e i asemmation to Feoover
[ waler-sonkingy,
section alse § : tdutyumtha!&%w %

or divarting oF Atradm wutar in mach & Way 4x to calise
fAlvadi, N‘hw;;u. The ssttion only imposas nhon
thohi:"ﬁwmtho Hes and £ mmmmyni{hcomﬁn ty upom |
History—Croated by 11963, o, 572, F & in lands on other aids of ratlroad's win-
Law Review Comunentsries bankmant, so that eculveri no. longer
’ rreided En for landownoie’ agr-
Current_trends :'m g’iﬂ.nﬂa&t » Weier g "‘:; ﬂm“ a8

g

Lew. - J. H. Beusrher Wis,

subagtit th

‘ummlud?mm fon: ltu%] tips. Laur TPC%&E‘ f N. W, 3

muotw biII‘IEE. X);n{ H'tm‘} - Co. (L387) 35 qu 333, 1 Winda N
Procedural ang Aotiee raguirments 3 llabfity- ’

laimy agaitat governments., Hes Rights of PITLY, oWner |
T SR TSI e T st for fised Samage (o aseing o 1084

L eraNGoR: hwayy S50 Eﬁ y
(I—I'?:"EJE VH!gh:'ays " IE :ft ﬁ. _ditch .:ﬁm{:: wﬂ-.t.o b}{‘“ :':fﬁ
$8.38 which authorized

Indux to Wetes - e RESInSt plate for water. dem-

Astions 4 ARs Leceusg of ance In Talling te
Ciaime for damages 2 coaatruct necessar tehes, cn wﬂ or
lem, 3 . o»trt'lc;:: to. mb\;rmt ﬂood!:lm ‘!&l!
Suficiency of cuitets 1 : ', fact on Tine 13, 1904 undert 40608 -
et viding that i shall not defest He-

TEPaR
: . bility accrued urder statuts before re-
1. Suffclancy of outiets peal. Nieser: v, 3tate {238¢ W1 MY,

Where. culvert constructed by raifcoed 24 264, 30 Wis.¥d ¢h). =

In its smbenkrwnt a8 required by this ‘Town could be hald Habls for its ef-
section provided !andmin' Tands wi leged wotn in feliinip to provide & prop-
. te , . and erakiter o . 1 l
mqmmhwwlm third party mgi nulsance in that water was dly
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and  coniamingled  landowners  well
slokness in landowner's ohij-
dren. - Stockstad v, Town of Rutiand
tzm) gv N.W.23 813, 3 Win2d BaB.
19558, 63.38 rolating i tha pro-
vislonh of -Hiees or cilverts Lo Dermil
antursl drainege did not aford & couse
:f.?cuen Tor personed . knd 1t A2
Tahdsr

!pemﬂal .
{!:.lu uiting from. itg alleged fallure
' =Il:f2w mgsvﬁﬂggd froom-
low-1ying land of plaintifs through cui-

vert, which railroad haéd installed under
1ty amban gt.;?  onto  low-

L -
{wesn  individ elandant wnd daland-
aut tr* cilg" filled individue! defand-

s ~lying lan to javel of ral)-
) X, and -

ko provids s proper culvert, thas this
creatad o continuing nuisance, and that
personial  injurles  eesulted,  property
atwind 2 canes of aciion 1n nufsancs, tor
which town could be held lable, even
though 1t eonl alse be constrasd as an
atiempt to recuver uoder Brelib, |
A8.38 which did oot niford a cause of
artion,  Hteckstad v. Tawn of Rotisnd
(1) %9 N W.2d 8%, B ‘Wi 24 S5,

4. Mchona . :
That Sis 1935, § 258 rﬁqul%twwn
it provide & propar culvert hot
treeto n cauge of acilon for pemwonai

S

infu¥ier reulting from notscmpiia
Todfid pr

precinds injured persony from
recovering on geound that o mapli-
antt preafed & continuing nufsapee,
Boroketed v. Town of Rutland (1968}
95 MW 24 £19, § WiaAd 624,

In getion by landowners agminat rait-

- Fomd $6 sompal rnﬂtrgul! 1o provide land-

'h.Mﬁgf

- Library referen
- Q.J1.8. Raliroads umm.

!m. JAan ownarn® jands w drelangs

1o ‘lﬂaﬁg’é}g ?,:fu’ “};ﬂ“hﬁ‘} Tacilitien, evidencs sustained jury's nex-

g.‘&; nor city was Hails - wIve gmawar to  guestion inguirlsg

oo etestal tamnes - St Bric fo o thas suivers mas
Lagr v, of ke , " . {

§49.-1 Wis flowredt awd p hnddendra’

MW .3 M. 34 £61, nds wwn.rgn Litrd party’s lands on oth-~

3, Cleim Tor damagss | &r alde of embuniment. Laug ¥. Chice-
i int l.l':iﬂt tosrn, alleging that & N W, Ny Co (15572 ¥ NW
town B ooy Aty (bat  go & N, V7, 4 )

EM-Whmﬂmﬂaﬁ%ﬂﬂn{umrmruMﬁm

(1) Whenever the owner of land desires to- drain the eame by a blind: or
- opén diteh and, to properly drain such land, o sopnectng diteh or staleewny

hoold be comstructed across the vight of way of a rallwey compsny, Buch
owner shall Als with the depot agent of stch company neavkst to such land

- & written petition stating the Xind of dltch proposed to Be built and requesting

the company to constrict a ditek or slnleeway across its right of way which

_will roaform thereto. Within 80 days sfter the Mling of such petition, the

railway company shall constract such dlteh or shuiceway. The petitioner shall
pay the ooat of such construction and shall assgme o)t expenaes 10 connection

“with matntadning soch ditek or Elvlceway on the Tafiroad's right of way.

) ¥ the raliway compeny faile {5 ccmiply with swb, (1}, the porson ng-
grieved thercby may file a complaint with the pubile service commisaion selting

- forth the fects. The commisalon sball Investigate and determine the wmatier

in controverny Ia pocordance with oh, 195, and auy order it makes 1o such pro-
eeclling hag the same effect ag an order In any other proceeding property
beoaght vadsr oh, 196, :

Loglaiative Counetl—ip83 Report, vel. !

- Oonsclidaten and restatsa 3. R5.35 and part of a 48.40,
Histery—Croatsd by L9, o 573, § 3.
Rallrosds @22108;

88.39 Roads not to obstruct natural watercourse

(1) Whenever any embankment, grade, eulvert or bridge (including the
approaches to such culvert or bridge) bullt or mainteinad by kuy persol Kcross
8 nataral watercourse or natursl draw se obstructs such wtersourse oF Jdrew
that waters therein are sct back or divertod upon any lands in a dralnage

~ dlstrict, such person shali so calarge the waterway through such emnbankment,

grade, calvert or bridge and the approaches thereto that it wiil po! set back
or divert such waters vpon lands in the district.
- (Z) The dralpage board or ibe cwaoer of agy Tand upon which water in sot

: back ot diverted by the obetroction mentioncd In sub. {13 may serve notice

‘Doletions are indioated by osterighy * o ¢ ) 81
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upon the swoer or maintalner of such exbankment, grade, cnlvert or
to eblarge the apening fonthe wilerway of to meke new openings so &
relt the water to pass without belng set back or 4ivertad onto the Iande
distriet.  If the owner of or porson maintainlng svch embankmest, grade, tul

vert or bridee fails to comply with the directive of such notice within 89 dm

faid

maintainer to en]nrgs» the waterway or to pmvlda new openings throtgh the
embankment or grade.

(3 Upon recelpt of a report and petition wnder aub. (2), the court or judge
skall fix n time and place of bearing theredn aad shsll order the owner r
malntainer of the embankment, grade, culvert or bridge: to show camse why an
order shonll not be issned io accordance with the petition, At least 10 days
before 4e time fized for bearing on the petition, such order to show-canee Ehall
be served on the owner ox msintainer, or on both if both are nlmad in
petition, a3 prescribed in ». 20208 for the wervice of a sTMUDONE.

{8) It the court is satisfled that the mmmmb or colvext
womucuthewauemumordmw that it .canses water (o be ool hack
diverted upon lands'in the drainage. dlstrset,ﬂaemﬁmm the owner
or malotainer of such cmbankment, grade, bridpe or eculvert .
WalOrwRY of oowtruct & new waterway through the same, as the facts warrant,
The pertod of time thet soch embankment, grade, bridge or culvert has baen in
exiatence 18 no defense to a proceeding pnilder this sectlon.

%

_party for ali dameges caused by such faflure, - .

Laghlztive t.'-u-en-—:aaa thrt, val |
':ﬂ:luuctim reataten s 35.65, e .
" History~Created by Y.1883, 0. 572 ) 2.
Library refarences: Wetirs and Wa-
ta-anm A5l ot we.; C. 18, Wetars
5. 1 ot aeq..

88.90 Removal af ohstructions from natural watercourses . |

{1} Whepever any uatural waterconrse becomes obstructad so -that, the
natucsl fow of water along the Same-is retarded by the pegligent: aption of
the swnar, occoupant or person ie charpe of the lamd on which the chetroction
Is iocated, the owner or aceupant of any iands demaged by soch obstrection
mey reguest the removal thereof by giving sotice in writing to such owbey, o
cupant ot person in charge of the land on which the uhetrgetion: in leested.

2y It the obetructionm Is pot removed within 8 dxys after receipt of such
notice, the owner or occupant 4f the damaged lands may make complaint to
the supervisors of the town, filing at the same time & copy of the notice. Bueh
supervisors, aftor viewing the watercourse and upon belng: sstisfied that the
otmplaint is just, shall make recommendations in writing to the umr or
occupant of the lende wheree the obstriction s located, for the remioval of
such obsiruction. If suck recnounendailong are not followed within g
able thme, the supervisors shall order the chetruction remioved. *The cost of
view and of removel shall be charged -and asscesed against the lands from
whick the olstruction wis mmmmumnmdnmwu
agspxaments sro colleeted.

(8 Whenever any natural watercourse becoores obhatrueted ﬂuw;h natarat
eavsce, the owner ot secupant of any lands demaged by the effect which the ob-
struction bas upon the flow of the water may go upon the land where the ob-
straction s located and remove it at hiz own cxpenss. Buch person I8 hot
guilty of trespasy for eniry upon the land but is liable for dwmnage caused to
crope or structures.  The rights and privileges conferred by this subscction alsd

82 Changes ar sdditiens In text are Ingtoaled by underiine
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extend to the pgeets or employes of the peraon cansing the ohstroctlon o be
resnovad, -

4y This sectlen deey nol I aby wwpuer il the petee of 5. S9AT,

Lsgislativa Couneil—iI853 Repprl, voi, 1
Eestates 4. 85.41.

Histery—~Created by L1063, o, 872 1 1

Lirary rrforences: Waotera snd Wa-
tar Coureas E68; CJ.E WVoterm § B

8851 Penalty for placing obsiructicn in ditches

(1} Except s aothorizad by . 8893, no persor shaill place any king of ob-
stroctlon to the free flow of water In any Jdesinage élteh, conatrneted under
aty drainage isw of thin state or awfolly constrocted by any other persom,
without first obtalning the written cunsest of the dralnage beard or other pex-
2R oy anthorliy in chrree of such ditels, ’ :
.. (2) Any persom wlointing thin section way be fined not more than $100 and
in sdditlon fa lable to the drainage st end & /11 perions whose ditches
or Jands are injored hy sach obstruction for &l dumsges caused Gy the ob-
aroction - .

" Legiatative Censcll—i883 Faport, vol. 9
Copaclidales resta $9.63 and mout of §.29. Part . 93.13
n sbversd by the l‘enar&l“n‘imta mmerlmmuod.:&n;:& art of = 4
HintodpCronted by L1963, c. 674, § 2.
| X refarsamt Draing @odl; O
PR el

B8.92 Private drains not to be conmected with disirict drains
© {1), Execept as provided in . 8553 no petson:skall connsct any drain with a
. diatrict draln or remave any spol? benk exeept under written plang and speci-
fications sppmved by the drainage hoard.
(2 Any person vholating sob. {1) may be fleed rot more thar 350 and Ia
Habie to the dtytriet for sl demepes crused by wnch vicistion,
(8} Tire board shail preserve a 2oy of any plans and specifications approved
under sab. (3). - :

Lagislative Coupcti—t963 Hegort, vol. |

; Eng 8. 39,43, except that a fine of not moore than $50 has been subpii-
tum the 35 1o 318 ﬂ?etot the presert mtlm?. .

Hiterp—Crealed by 11888, o 675 § 3.
;}‘lhl‘lf rtltg‘ma Lraine ¢oef; O

85.93 - Right to tuke water from drainage ditch

* Any dwoer of lsnds which are Jocated in or which adjoin a drainage dis-
trict apd which bordser on a drsinaze ditch may take water from such ditch
for nse In fiooding lauds for creaberry evltine or foy irrlgation, If such water
is teken from the ditch in soch 2 manner g8 not o injure the diteh and the
taking therint doea not mutertsPy defest the purposes of such Arainoge aml,
in case the water is to be tsed tor ircigation, 1 permit has been obtained ander
i BOLIB{8) to (10 .

Loglsiative Councli-—1963 Regart, vol. |

' bl section seststes n. 6354 witn minsr clarificationa.

Mistory—Crested by L1963, ¢, 572, 1 2. .

w - -Rdview Cammentaties Library raremncesi  Dmias H
unmm auclace water and viparien  Wators and Watse Cousrsea $B1iM1-
rights. Willlam F. Tolsen. 1046 Wis.J. By: .18, Draine § 4 C.J.8. Waters
Bar. 58 {Winter), £ 144 et seg., LIS,

Daletions are Indioaied by asterisks ° * » ‘ 83
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88.94 Draing for individusl landowners

(1} Whenever any cwner of 'agricultuce} lands desires Lo insteli drainlge
upon nol more than BO acres of guch land owned by biss, he may present a
petition to the drainege doard or, if there Is no drainoge board in the county,
to the town supervisors 87 the town In which such land 4 loceted, Sunek peti-
tion shall soi forth that:

(a) He desires to instadl druinape upon azriculturel iands owned by_]:lr!z_; )

) Hecause of the conteur of the land there ik no suitable outlet on lands
ownnd by bim;

(e} The proposed drain will premote the generad welfare and health of the
coramunlty .

(3} Lt i5 Umpeacticat for suck cwner to draiu his land without crossing the
lands of othors; nnd . R

(e} It e desired that g draln be laid out te & suitable natural outlet, apecity-
ing the course of the dralu and iocation of the proposcd outlet and owncrahlp
of tands through whicii wncs proposed draln wenld be Iaid,

2} After receiving ihe petitlon the dralnage board or supervisors of such
town shall promptly fix a time apd place of hearing thereon and shall give
motive thereof under 5. 83.05 o the owners and occupants of sll iands through
or along which the draln may pass and to the persons apecified In . B8.00(4) (&),

(3} At the tme and place fixcd for hearing, the drainoge baard oy town
Bupervisors shall moeet sod bear clt interested porsons wishing to appear for
or agninst the petition. If the Lonrd or supervisors decide thal the Facte sct
out in the application are true, that a draln Is necessary and that the henefity
will exeeed the cost of congtrovtion, they shall by order lay out a drain throngh
which gpplleant’s landa may he drained as o public drnir,  Otherivise, they
shall deny the application. Ap order la¥ing ont a draln shall specity the
benefita and dmivages o lands of athers througt which such drain witl Le laid
out and shall provide (hat the «druin may nog be constructed untll the excess
of damages over besefits, if any, hss been paid to the iandowners entltlod Morr-
to. The order alse shail contrin a-degeription of the tacation of the drain. sl

apecitications therefor. Lanis of cthers shall not be asscased for costa cven |

though benefited by the drain

() Within 10 Jdays aftor the making of an spder layigg out g drain, the
board or supervisers shatll eauze a Lopy of the order tea be sent by registered
mail to cach owner through whose Iasds the draln wil] pess, tat failuee to
mail the copy within 10 doys does not render the order vold Such order fa
Tinal unless rppealed frem 1o the circuit court within 3¢ duys afler ihe mailing
of the copy theres? as provided in this subgection. :

{8) Withtn 30 dars alter the time for appeal from such order has expired
or after such order Ta confivmed on appeal. the board or sperrivork shell cavse
B 0opF Of the order to b filed with the reglser of deeds of the founty in which
the lunds are leomted, Thoicupen, the drain Lovomes o public drain and the
spplleant may proceed with eonstruction after having paid- any excess of
damages over bencfits ns apecifiod in the order, ’

{6} This setlon does not anchorlze entry upon lamds of another withoot the
cohsent of the owner thereo? durlng any time wihen there Is 28y growing crop
on such land, swd ve order issted unider this secron {s efoetive to apthorize
such entry.

{7} Thiy section docs wol apply to the installation or rongtruction of a draln
across the Fight of wuy of any rvaliroad corpany. procecdings for which shal]
be ag previded in 5. ES.A8, .

{8} Expunses ireurrod by the draitisge bound ander thia section shall bo
patd by the petitioner

84 Charges or additions In text are indicalsd by usderhine




